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A PREFACE = 
ee TO THE SECOND EDITION. 


= + — A — — — 


=> Tue flattering reception accorded to the first edition of this 
work by the English and Indian Press, and the many — 
important deaisions: which have since appeared, encourage me 
in the hope that a second edition may now prove acceptable J 
the gg legal community. 
the whole il has been carefully corrected and revised, 




















ts original scope has been ¢ i ed by the introduetion.of 
sT * vill, — have been — writ 
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ald JJ ie same end, Chapter — N with the disturbance _ 
"of easements) has undergon€ alteration and extension (see, 1 in 
pè ticular, Part HI (4) (a), (b), and (c), 1 and m), and greater 
= an hence has been pve to the Indian decisions relating Po 

ø the injunction or damages. - A 
* decision of the House of Lor in — 
* mw * — and Colonial Stores, Limited (1904), App. Cae; i 
; 179, on the extent of the preseriptive right to light, — 
th own into opposite camps the — law of India 35 — 
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* has necessitated à revision of, i and nitions to, 


= “Re rs IU, VII, IX; and XIahich deal with Rees | ont Tights. = 
e effect ‘of a diminution, i instead of | as — an F 












, a SS 
s pfen noticed in Chapters VIII 
shapter been supplemented by a refer- 
“quisitio maè statutory easements in England. 
E English ddbisions an Wheaton v. Maple d Coe 
1893 Pen. 48; Kilgour v. Gaddes (1904), 1 K. B., 457: and 
= Afo wan v. Fear (1906), 2 Ch., 406; (1907) App. Cas. 425, - <a 
~~ have necessitated additions to Chapter VII on the somtawhat 
pe complicated question of the capacity of a tenant to acquire 
prescriptive easements either as against his own, or a different, 
landlord, or as against a tenant of the same, or a different, 
landlord, and have suggested a comparison of the provisions — 
of the Indian Limitation and Easements Acts. f: 
a J gratefully acknowledge the valuable suggestions contained 
in a review of the first edition, which appeared in the States- 
_ Z man of August 14, 1904. These I have endeavoured to — 
~ by adding Part V to Chapter II, on the subject of “ Pa 
— “and by inserting in Part I, B, of Chapter IV a 
“summary of the law relating to “Fences,” and a foot 
pp. 225, 226 developing the principle of Hawkins ve J Vall 
(1763), 2 Wils., 173. — 
= to; too, in accordance with the suggestion that a£ — — 
E dition of. -this work should contain some inguiry F the - 
real meaning of the decision if Neppell v. Bailey (1884), 2 
-Myl. & K. 517, I have endeavoured in footnote form on p. 2 
to show that, whilst it is still true that no new kind of ease- 
ment can pe arbitrarily created by the owner of land, the Is ; 
is not averse from the adaptation of existing easements t a 
the requirements of scientific discovery and the progress _ i 
-= Civilisation. 
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I have endeavoured%o make the book more of a commen- — 


tar, on the Indian Easements Act, and to riotice the variations * 


eo. 


pe general law contained in that enactment. a 


e Appendices remain the same %s in the first edition? E 


— that the Civil Pr aremCode, Act V of 1908, has dis“ 


_ placed the Code of 1882 ia Appéndix Xpand Appengix XI 
¥ came vom cut eut. — 
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— — a Table es (English Statutes’ 
— Aets and Regulations) and a List of Abbreviations- = 
The latter shows the full titles ot >, reports from which the — 
cases have been cited. and the pameda: covered by them <= 
ectively. a { 
he English and Indian cases have been brought down to 
— “the end of 1908, and a few later English cases in 1909 have 
ed as addenda. 


fags I must express my indebtedness to Mr. R. z 
= i of the Calcutta Bar for his kind assistance in 


su applying me with notes of recent decisions reported in the 
— valcutta Weekly Notes. which I was unable to obtain in 
= — ing and... | 
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L Liscotx’s Ivy. 
= ee e April, 1909. 















ANS PREFACE 
© TO THE FIRST EDITION. 


— — — — 


THe present work is the embodiment and amplification of 
lectures delivered in connection with the Tagore Law Profes- 
-sorship on the subject of Easements in British India. 
=~ The lectures have been presented in the form of a treatise, 
with a view to greater practical utility than could have been 
tained from preserving them in their original form, and 
have been amplified by the introduction of the cognate subjects 
“of, er Rights in Gross, and Licenses (see Chapters [V 
Part tl of Chapter I contains a geographical summary of 
he relating to Easements in British India as it rests in 


2 eae oo. a o 
tl erwise, in the different provinces and Presidency- _ 
















~The whole of the English Prescription Act and Indian 
Easement Act, and the matericl portions of the other principal . 
ndian enactments relating to Easements, have been incor- ~ 
rated in Appendices with references to the text. : | 


















=. At the head of each chapter will be found paged hendings 
— vf, its contents, and margin] notes have been insertedthro — 
= gut the chapters themselves, corresponding to the headin 
— — Th is expedient has been adopted as a means of ready referenc 
4 dafa partial substitute for a lengthyzindex. — 





=< — he English and Indian Case Law has been brought d a 


= to the end of 1903, but owing to the protracted, though- 
=! unavoidable, delay in going through the press, the only means __ 
of including the more recent cases has been in the form of 
=. h Idenda, and-an Appendix containing a summary of the more 

_. mnportarft English rulings. - 3 S n 
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ir flier ence Tepid ‘81, 85, — a 
> specially noticed the very important 
of the Appea? ourt in Warren v. Brown (1902), | 
(reversing Wright, J., and overruling Lanfranchi vè € 
ven and Dickhsôn V.e Harbottle), and in Home and — 
Wolonial Stores, Limited v. Colls (1902), 1 Ch., 302, on the — 
T question of what amounts to a substantial interference with 
" ancient lights. See Appendix XII, Case Nos. (2) and @). 

Further, the recent case of Cowper v. Laitdler (1903), 
2 Ch., 337, forms an instructive and interesting addition to 
the text in Chapter XI on the subject of relief by damages or 
injunction. See Appendix XII, Case No. 9. 

The subject of Easements in British India has been dealt 
with from a practical, as well as an academical, point of view, 
and frequent and sometimes lengthy quotations have been ~ 
made from English and Indian authorities in the hope of | 
making the work not only of interest and value to students of 
law, but also of utility to the higher branches of the legal 
profession and to practitioners in the lower courts of -the 
mofussil where extensive reference to law reports is impossible. — 

p My thanks are specially due to Mr. P. O’Kinealy of the ` 
Calcutta Bar for his valuable advice and assistance, at all fimes 
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~ most kindly and freely given, in the preparation of thís work 
and the leetures on which it is founded. ae ee 
f I must also express the obligation I am under to Mr. éa 


Justice Henderson of the Calcutta High Court, and to Mr. 
— Knight and Mr. J. G. Woodroffe -of the Calcutta Bar, for 
= havinggiven me the benefit of their advice and exper ience on 
= vārious matters connected with the text and scheme of the book. | 

I have further to acknowledge the assistance I have deri 
_ from such standard E¥glish works as Gale on “ Easements œ. 
yi “ The Law of Easements ” by Mr. J. L. Goddard. ee 
































— In conelusion, I must thank Mr. R. Mitchell of the Calcutta 
* — for his assistance in the correctfon of a large portion of cy 
_ the proofs and for supplying sme with notes on the Indi 
_ eases for 1905. * T — ca 
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Calcutta Law Reports (Q’ Kinealy & 
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Calcutta Weekly Notes 
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Irish Law Reports . 2 . 1838-1850 
Irish Reports, Common Law Serica 1866-1877 
_Irish Reports, Equity Series . 1866-1877 
Johnson & Hemming’s English Vice- 
Chancellor’s Reports . 1859-1862 
J ennison’s Reports (Michigan. America) 1878-1879 


1856-1867 











aA, 


di 
F 


ri 


— 
g. 


Pipa TI 
p 


Pere pt et PERE 


* 


— 
* 
. 
2 
— 


L. R. Ind. App. . 
L. R. Ind. App. 





—5 Magistrates’ Cases 

pore Journal, New Series 

Law Jourrfal, Old Series . A 

Law Journal, Queen’s Bench So King's S 
Bench) l 

Law Reports. 

Law Reports, Common Pleas Cases. 

Law Reports, Common Pleas Divi- 
sion À 

Law Reports, Chancery Appeal Cases 

See Ch. D. 

Law Reports, Equity Cases 

Law Reports, Exchequer Cases 

Law Reports, Exchequer Division . ; 

Law Reports, English and Irish Appeal 
Cases . 

Law Reports, House of Lords Scotch 
Appeal Cases i > : 

Law Reports, Indian Appeals. s 

Law Reports, Indian Appeals, Supple- 
mentary Volume . 

Law Reports reani), Chancery and 
Common Law . 

Law Reports, Privy Council Appeal 
Cases z 

Law Reporte, Queen’ s Binak: ` 


Law Times Reporis, New Series . 


Lord Raymond’s English King’s Bench 
and Common Pleas Reports : 

Leonard’s English King’s Bench, Com- 
mon Pleas and Exchequer Reports . 

Levinz’s King’s Bench and Common 
Pleas Reports. ; = 


Manning & Granger’s English Common 
Pleas Reports a 


Moody & Malkin’s Engliph Nisi Prius 
Reports ~ 

Moody & Robinson’s s English Nisi Prius 

Reports 

Meeson Å Westy’ s Eogliah Exchequer 
Reports : 











Macg uetn’s Scotch | Appedls, Hodia of 
Lords . 


e. 











Period Covered. 


1822-1880 
since 1822 
1880-1880 
1826-1896 
since 1831 
1823-1831 


since 1822 
1865-1875 


1875-1880 
1865-1875 


1865-1875 
1865-1875 
1875-1880 
1865-1875 


1866-1875 
since 1872 


1872-1873 
1877-1893 


1865-1875 
1865-1875 


since 1859 
1694-1732 
1552-1615 


1660-1696 


A 
1840-1845 
1826-1830 
1830-1844 

— 
1886-1847 


1849-1885 


ee 



























J 4 ERN OF 
A © 
~ [S/he A 
re © 
pn . ~~ 3 Ls 
* XA 5 
- LENT OLS 
-. CENTRAL LIBRARY 





— * e aN") 
— 
Abbreviation. Full Title. 3 Period Covered. 
1 Man. & Ry.. ; . Manning & Ryland’s English King’s 
me Bench Reports. 5 . 1827-1830 
Marsh . 5 . Marshall’s Reports (Calcutta). | i . 1862-1863 
e Maule & Sel. ; . Maule & Selwyn’s Rae Bing s Bench ` 
an Reports — 1813-1817 
e Mod. . i : . Modern Reports. i a . 1669-1755 
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Vaughan's English Common Pleas Re- 
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Ventris’ King’s Bench (vol. i.) or Com- 
mon Pleas (vol. ii.) Reports . 
oe . Vesey Junior's English Chancery Re- 
ports. 
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| e — ports, Weekly Notes . . 
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ADDENDA ET CORRIGENDA. 


— 


Page 6, note 2, for “ Pear v. Lucy” read “ Peers v. Lucy.” 
» 19, ... for “secondary rights” read “accessory rights.” 
,- 24, line 9, for “the ” read “ his.” 
~- „ $2, note 3, add “Farquhar v. Newbury Rural District Council (1909), 
1 Ch., 12.” 
=" 33, . . . for “customary rights” read “ customary easements.” 
„ 45, note 4, for ‘‘ Abdul ” read *‘ Abul.” | 
* ,, 54, lines 4, 5, for “ Regulation VII of 1886” read “ Regulation VIII 
of 1886.” 
,, 116, third para., insert as footnote, “ And see Tiruvenkatachar v. Desika- 
char (1908), I. L. R., 31 Mad., 582.” | z 
» 119, note 9, before “ Bhusan Palit ” read “ Bidhu.” 
,, 180, note 3, add “ Tiruvenkatachar v. Desikachar (1908), I. L. R., 31 Mad., 
— 532. 
~~ „ 162, note 2, for “ Elliott” read “ Elliot.” 
,, 168, note 2, add “ Butterley Co., Ltd. v. New Hucknall Colliery Co., Lid. 
: (1909), 1 Ch., 37.” 
,, 168, para. (1), insert as footnote “ The burthen of proof that the common 
law right of support wasmot intended to be reserved lies on the 
mineral owner, Butterley Co., Ltd. v. New Hucknall Colliery Co., 
Ltd., ubi sup.” 
169, note 2, add “ Butterley Co., Ltd. v. New Hucknall Colliery Co., Ltd., 
ubi sup.” 
191, note 1, for “ Chap. III, Part I” read “ infra, pp. 260, 351, 491.” 
_ 194, note 8, for “ Chap. XI, Part IIT (4) (b) ” read “ Chap, X1, Part — 
(4) (c) I, D.” — 
202, last line, for “and (5) Other miscellaneous eaeeinents” "yédll 
” “ (5) Easements relating to fences, and (6) Other miscellaneous —* 
Š easements.” EE a * 
>» 2i, note 5, for “ Rahint” read “ Rahim.” * 
4, 280, note 4, add “It is competent for a tenant for life and an immediate 
remainderman in fee to dedicate to the public a road over the =i 
settled land, Farcuhar v. Newbury Rural District Council (1909); 
1 Ch., 12.” 
32 G. note $ in each case after * Mocklelitnh i “winged 
_ „“ Farquhar ?. Newbury Rural District Council (1909), 1 Ch., 12.” 
a m2 ste for “ Rosken” pert ed a | l — 
— ponte 3, fr “Abdul” read “A | at — 
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te” read“ Asphalt.” — 


and “Jac. I, c. 2°" read “21 Jac. I, 
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line 5, for “ 31 Hen. VIII, ©. 2” read “32 Hen. VII, c. 2.” 
5, for ** Bejoy ** read “Joy.” 

| 441, note 1, for “ Abdul” read “ Abul.” 

557. note 4, tusert afier first reference, *A similar principle has been 
a applied in India in a case where non-user for a series of years 
ia of an easement aque ducend@ was due either to the refusal to 
Government to sell the water or to the absence of water in the 
source of irrigation, see Tiruvenkatachar v. Desikachar (1909), 
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Part I.—Easements generally. ~ 


Apart from the ordinary rights.of ownership in land and gpm 
the relative or absolute obligations by which such rights ave 
generally limited, the law permits the acquisition of certain 
other rights, and the imposition of certain other obligations, as 
ancillary to, and restrictive of, the use and enjoyment of land. 

Such rights and obligations differ from the ordinary rights 
and duties of ownership in their want of mutuality and their 
capability of exact definition, and derive their distinctive 
characier from the well-defined restrictions they impose upon 
the indefinite power of user which is of the essence of ordinary 
ownership in its widest sense. 

It is in this capacity for exact limitation and in the pre- 
cisely defined correlation of obligations on the one part to rights 
on the other, that the true significance of an Easement lies. 

There must be a breaking off, or subtraction of, a right or 
_ rights from the dominium or full ownership of some person, 
= and the annexation of such subtracted right, or rights, to 

the dominium of another person, for the beneficial or necessary 
enjoyment of that person’s property. 

Tt is of the essence of an easement not only that it should 
* beo appurtenant to land, but that it should be associated with 
= bwo tenements, one, the tenement to which the right is 
| = appurtenant, called the “ Dominant Tenement,”! the other, 
: — the tenement upon which the burthen is imposed, called the 
— — Tenement.” ? 
= uch burthen consists in the obligation either to suffer 
E «d mething to be done Gerritus patiendi), or to refrain from 

F oing something (servitus non faciendi), or the servient tene- 
_ ment for the advantage or benefit of the dominant tenement. 
A — instauee of easements may be mentioned rights 
of ae to the passage of zgi, air, and water. i 
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* à law. -~-*“Heritage” is the word _ infra, Chap. Tis 
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' f ~ £ a E 
Le 


— — —— l i ~ leks Slag 


: ye? - g — 
— 0 . b A r) De 
2 1 Te — aa wail p. À m - 
D T =u ea R m « = — >: bP ene _ ss ne T a 
= E e 














Tenement ” is “the word- used in* express the same thing. See further, a. 











sa Dianita easement and TRER 
vi is on the general nature of the 
at where a man acquires an easement of way 
— land, or, in other words, the right of 
* repassing over it, he, to that extent, abstracts a 
he ion of the exclusive rights of ownership existing in his 
~ Beighbour and adds them to his own. 
= Rights appurtenant to land which are supplemented by 
the mght to enjoy the profits of the land over which they | 
are exercised are called Profits à Prendre. 
As instances of profits 4 prendre, may be given the right 
of one person as the owner of a certain house or farm to graze 
his cattle on another person’s field, to take for use in his own 
house by himself and the members of his household the fish 
out of another person’s tank, or to take stones from another 
person's land for the purpose of mending his roads. 
A profit à prendre has been described in English law as 
something taken from the soil,’ or as the right to take a part 
of the soil, or the produce of the soil.” 
Differences This definition serves to mark certain well-defined dis- 
z i aes tinctions between easements and profits à prendre. | M 
<< Ste prendre. Thus, whilst an easement, pure and simple, is merely 
; 







the right appurtenant to la&d to do something, or require 
something not to be done, on the land of another, a profit 


* à prendre is not merely the privilege to do, but the right 
— to take and use, and is, therefore, something more than an 


a easenttnt.® | 

— _ Further, while an easement can never import an interest 

in land, a profit à prendre which gives a right to take away 

a portion, or the produce, of another's soil, may be said to e- 
that extent to be an interest in land, or a possessory right. — 
Moreover, a profit à prendre, considergd as a right, is an 
incorporeal hereditament equally,*with an easement, but ` ka 








! Race v, Ward (1855), 4E.&B.,702; | 3 See Fitzgerald y. Firbank (1897), 2 
21 L. J. Q. B., 153. -° . at p.101. "Fae 

2 Manning v. Wasdale (1836), 5 A.& © «Ibid, 
E., 758 (764)? 6 L. J. K. B., 59. 























considered as a tangible thing taken from the soil is a corporeal 
thing. 1 
= * Another point of difference between profits à prendre and 
5 easements is that the former cannot, but the latter can, be 
claimed by virtue of a custom.? 
Further, unlike an easement proper, an exclusive profit à 
— prendre, such as a right of fishing, is capable of being 
trespassed upon.” 
Jt is upon these distinctions that the separate existence 
of profits à prendre in English law is founded. 
Though distinguishable from Easements in the above Resemblance 
between ease- 
} respects, profits a prendre are analogous to the former rights ments and 
_ in the sense of being associated with two tenements. As an — — 
easement is a right to do something upon, or over, another’s 
land in respect of the land of the person exercising the right, 
S0 à profit à à prendre must be not only something taken from 


the soil of another, or the right to take something in such 
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manner, but also something to be used, or the right to use — 
something, on, or in relation to, the land of the person who | — 
takes it. In other words, these two classes of rights possess —— 

the common feature of being what are called “rights e ae : 

, appurtenant,” that is, rights anpexed to one tenement and * 


= imposing obligations on another. ` 
k Thus it has been said that ‘the owner of an estate may 
= “claim, as appurtenant to that estate, a profit to be taken in - 
— the land of another, to be used upon the land of the party a ae 
“£ claiming the profit.” 3 : — 
— Rights falling short of the requisite standard of easements T 
A $ pe or profits a prendre by- being unattached to the land of the ees 
— oe to exercise them, are usually called “ — in aah oe * 
mae € ” and “ Profits i in n Gross.” tty 45 —— 
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, Part I) B (1). ° * Per Frje, C.J., in Bailey v. —— — 


Say + (1862), 12 C. B. N. S. at p. 108. 
, rt I, B (3). 


















PT on of “Easement” 
the Indian Acts relating to Easements. 
According to English law, 


ee — law. without profit,? acquired in respect of one tenement by the 
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t See Act AV of 1877, s. 3, App. IV; 
Act V of 1882, s. 4, App. VII; and Chun- 
dee Churn Roy v. Siò CAunder Mundul 
(1880), I. L. R, 5 Cal., 945: 6 Cal. 
L. R., 29. It is dificult to understand 
on what ground this fusion of the two 
classes of rights was intended to rest. 
If the change was intended solely for 
the object of bringing the Indian law into 
conformity with the continental systems 
of jurisprudence, it is curious that in none 
of the proceedings accompanying the 
progress of the Indian Limitation Bill 
and the Indian Easements Bill towards 
matarity, is there to be found any state 
ment as to why in this respect 
continental system was preferable to the 
English, or more suitable to the require- 
ments of India. But if, as is more pro- 


bable, the intention was to identify, as a 


matter of method or arrangement, two 
classes of rights between which there was 
asserted to be but a slender distinction, 
and that, a distinction not always ob- 
served, the ground of thg intention does 
not appear to rest on sound conclu- 
sions. In the Statement of Objects 
and Reasons, accompanying the Indian 
Easements Bill of the 6th of November, 
1880 (Vide Garette of India, July to 
Dec, 1880, Part V, p. 476), the foflow- 








ing passage occurs (that is to say): 
“ This,” referring to the explanation 
including profits 





— 


à prendre in easements” 
- and following the definition of “ Ease- 
ment,” ‘‘though ip conformity with ® “ the soil of another without claiming oe 


: in nitation — xv of 1877, and the 
s Act, V of 1882, has placed both classes of 
in —* of Basements, and thus deprived profits 
dre of their distinctive personality.’ 

t this point it will be convenient to notice the defini- 
in English law and as contained in 


an easement is a privilege 


— — 
‘t continental systems of jurisprudence, is 
‘tim contravention of the English law, 
‘t which reckons, for instance, as an case- 
‘‘ ment, the right to take water from a 
‘“‘ spring on your neighbour's land, but 
‘t denies that name to a right to take grass 
‘t or gravel.” Asa general proposition, this 
must be taken as subject to the condition — 
that the spring is the product of the ser- 
vient tenement and, therefore, the private 
property of the servient owner. If the 
spring is one flowing from a distance and 
is supplied or renewed by nature it cannot 
be the subject of property, but is res 
nullius, and the right of strangers to take 
water from it cannot be exercised unless 
there is an additional right by easement, 
or otherwise, to go on to the particular 
land in order to * Race v. Ward ; 
(1855), 4 E. & B., 4b J. QB, a 
153; Baban — v. — Shracucha : — 
(1876), I. L. R., 2 Bom., 51, 52. Ifthe 
spring is one which cannot be the subject 
of property, it follows that it cannot be 
the subject of an casemeng which is a 
right or privilege affecting the property 
of another. 

2 This marks a point of difference 
— easements and profits à prendre 

n English law. See also Pear v. Lucy * om 
(1695), 4 Mod., 855, where it was said 
that ‘the word ‘easement’ is known in — 
“the fiw; it is defned in the terms 
tt thereof ; itis gets sven species | 
* of liberties which one man may haveit = 
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a. owner thereof, whereby the owner of another tenement is | 
restricted in the full enjoyment of the rights incident thereto AE 
to the extent of being obliged to suffer, or noc to do, some- 
thing thereon for the advantage or benefit “of the former 
is tenement. 

The former tenement is called the “Dominant Tene- 
ment,” and the latter the “ Servient Tenement.” 

Briefly, therefore, an easement is a right which the owner 
of the dominant tenement has in, or over, the servient tene- = 
ment for the beneficial enjoyment of his land. — 

In Hill v. Tupper, Martin, B., deseribed an easement as will v. Tupper. 
å right ancillary to the enjoyment of land. 

In the interpretation contained in section 3 of the Indian Indian Limita- 
Limitation Act, XV of 1877, which applies to the whole of — x 
British India, except the territories to which the Indian 
Easements Act applies, it is stated that ‘‘ Easement” “ ineludes 

= “a right not arising from contract by which one person is 

1 “entitled to remove and appropriate for his own profit any 

8 part of the soil belonging to another, or anything growing 

_ “in, or attached to, or subsisting upon, the land of another.” 

In the territories to which the Act applies, the effect of 

this definition is to give to all easements a much more 
extensive meaning than that “ssigned to them by English — 
= law, and for the purposes of the Act to assimilate profits à 


b 
J © mem fs 





4 prendre with Easements.” 
— As regards the Presidency of Madras, and the Central 
— Provinces and Coorg, sections 26 and 27 of the Liràitation 












= Act, 1877, and the definition of “Easement” contained in 
section 3 of that Act, have been repealed by section 3 
of the “Indian Easements Act,’ and Act VIII of 1891 has 
— extended to the Presidency of Bombay and the North-Western 
_ Provinces and Oudh (now called the United Provinces), the 
: —— — — 

“any interest in the land itself. It was 1 (1863) 32 L. J. Exch., 217 (219). 
“held oe be a good hg gem an ip- 2 Chundee Churn Roy v. Shib Chunder — 
“hi rere 2 parish to have s Munda? (1880), I. Le Ra 5 Cal., 945; 6 


y over another man — because Cal. L. R., 269. 
“it is — T = : t and rock _ % See App. VII. 
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emen ts Act and the repeal of the 


— Indian Easements Act defines 
— 
easement is a right which the owner or occupier 
rtain land possesses as such for the beneficial enjoy- 
> “ment of that land to do and to continue to do something 
J 8 to prevent and to continue to prevent something being 
_ “done in, or upon, or in respect of, certain other land not his 
“own.” 

The explanation to the section includes in the expres- 
sion “land” things permanently attached to the earth, in 
$ the expression “beneficial enjoyment,” possible conveniènce, 

remote advantage and even a mere amenity, and in the ex- 
pression “to do something” the removal and appropriation 
by the dominant owner of any part of the soil of the servient 
heritage, or anything growing or subsisting thereon. 
This has the same effect with reference to profits a 
. prendre as the interpretation of “ Easement” in section 3 of 
the Indian Limitation Act. 

The words “ possible convenience, remote advantage, or 
even a mere amenity” included in the term “beneficial 
enjoyment,” appear to opew the door to other forms of 
i easements besides those recognised by the English law. 
ae What these new forms of easement may be, is a matter 
— which is open to question, no cases having arisen on the 
ar subject. It is to be regretted that none of the illustrations to 
the section throws any light upon the possible application of 
such words, and the matter must therefore remain in doubt 
until set at rest by judicial or legislativé authority. 

It is possible that these words were intended to cover 
what may be called an easement of prospect, that is to say, a 
right to have a particular view unobstructed. The English 
law has refused to recognise such a right as an easement, 
distinguishing between matters of utility and necessity, and 








: > 1 See App. XI. 
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those of mere pleasure.’ And this would appear still to be 
the law in Bengal and other parts of India to which the 
Indian Easements Act does not apply. 

The foregoing definitions show that easements in India Result of 
> . — | ` Indian defni- 
are capable of being exercised not only over actual land 





tions, 
itself, but over things permanently attached to the land, such 
as houses or buildings of any kind, or over anything growing 
on, or attached to, or subsisting upon, land, such as woods, 
tanks, or rivers. 
The Transfer of Property Act (IV of 1882) contains 


certain provisions relating to easements which will be 
hereafter considered,’ but it contains no definition of ease- 
ments. 
Nor is the term “ Easement” defined in the General Clauses 
Act, I of 1868. 
There are certain rights (which may be called “ Rights in Rights in 
_ Gross”) analogous in some respects to easements, but in “9 
other respects differing materially therefrom, in connection 
with which the term Easements in Gross has sometimes been 
used as a mode of expression merely, and not as designating 
a class of rights known to the law, for the term Easements 
in Gross is clearly a legal i —* and a contradiction in 
terms. 
As distinguished from —— one of the main features 
=~ Of these rights is their independence of a dominant tenement." 
= Their enjoyment is altogether irrespective of the possession or i 
= Ownership of land.® — 
__ Moreover, such rights being unconnected with the enjoyment reas 
= Or occupation of land cannot be annexed as incident to it.’ ate 


asm 























af aS — 1 Aldreďd's Case (1738), 9 Coke's gf * See infra, Part II, F, and Part ILI, 
a 58; Att.-Genl, v. Doughty (1752), 2 Chaps. II and VI. 
oe Ves. Sen., 453; and see Dalton v. ‘ Rangeley v. The Midland Ry. Co. 
F Anqu⸗ (1881), 6 App. Cas. at p. 824. ° (1868), L. R., 3 Ch. App., 306; 37 L. 
—* — the observations of Peacock, J. Ch., 313. 

in Bagram v. Khettranath Kar- | s Ackroyd v. Smith (1850), 10 C. B. 

formah B. L. R, O C. J., © 164 (187);-19 L. J. C. P., 315 (319). 

ee further, Chap. IV, ~ * Ackroyd v. Smith, ubi sup. 
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—— 
1a rights, and are, therefore, unlike 
rat assignment. 
am T Rangeley v. The Midland Railway Co., Lord 
| Qi 3 clearly pointed out that there can gs no such 
Fos an einen ; in Gross. 
It will be of advantage to use his own words. He said :° 
there can be no easement properly so called unless there be 
“both a servient and dominant tenement. It is true that in 
“the well-known case of Dovaston v. Payne, Mr. Justice Heath 
“is reported to have said with regard to a public highway that 
“the freehold continued in the owner of the adjoining land 
“subject to an easement in favour of the public, and that 
“expression has occasionally been repeated since that time. 
“ That, however, is hardly an accurate expression. There can 
“be no such thing according to our law, or according to the 
“Civil Law, as what I may term an Easement in Gross. An 
“easement must be connected with a dominant tenement.” 
Familiar instances of a Right in Gross is a private right of 
way unconnected with a dominant tenement,* and a public 





Be. right of way." 
orak Rights unattached to the land of the person claiming 
gross, . them, but otherwise resembling profits à prendre, are called’ 


Profits à Prendre in Gross. 

Thus the owner of land may grant to a man and his heirs 
the right to take all the wood or all the grass that shall grow 
upon the land of the grantor. The exercise of this right, 
irrespective of a tenement belonging to the grantee, would 
bring it within the category of profits à prendre in gross. 

And as a right in gross cannot be claimed as appurtenant 





unconnected with a dominant tenement and its necessities, 
so profits a prendre in gross are similarly distinguishable 


i Pid; Thorpe v. Brumfitt (1873), Way,” and Chap. 1V, Part. II, A (2) 





L. R., 8 Ch., 650 (655). © Bailey v. Stephens (1862), 12 C. B. 
2 (1868) L. R., 3 Ch. App., 306. ^ N.S, @1; 31 L.J. C. P., 226. See also 

-3 Jbid. at p. 310, ~ Shuttleworth v. Le FIETZ UBD, 19C. B, 
§ Ackroyd v. Smith, ubi sup. N. SEEN 84 L. J. C. P., 809. 


5 See infra under “ Pablic Rights of_ 
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to land and is, tuerefore, no easement, because it?is wholly 
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— from profits à prendre which are appurtenant to land and 
= limited to the needs of a dominant tenement.’ , 
: In connection with the acquisition of easements, a distinction Acquisition of 
= is to be observed between Easements and lint are called "sements 
aw Natural Rights.” Easements are ficquired through the act or 
= presumed act of man, whereas natural rights, as will hereafter 
beo seen, are by law annexed to land, and are enjoyed ex jure 
= natur without the aid or intervention of man by every owner 
of land. 
In British India easements may be acquired— 
(1) By grant or covenant, express, implied, or 
presumed ; — 
(2) under the Indian Limitation Act and the Indian 
Easements Act by use or enjoyment of the 
right for a period of years or independently of 
: such Acts by prescription ; 
i (3) by virtue of a custom ; 
(4) by will; 
(5) by virtue of a legislative enactment. 
These modes of creation and acquisition of easements will 
be fully discussed hereafter.’ pi 
It has been said that there may be as many Easements Variety of k 


= 

















: “as there are ways whereby the liberty of a house or tenement —— 
“may be restrained in fayour of another tenement, for liberty | 
— “and servitude are contraries, and the abatement of the one ae 
4 “is the being or enlarging of the other.” 4 — 
— Bae: But though to every burthen there is a correlative benefit, How limited. 


; “rigs 


= and it is, in one sense, true to say that to limit the number of 
— burthens and benefits which can be imposed on, and annexed 
= to land i is unduly to restrain the freedom of ownership and the 

‘ad e ijoyment of property, yet the law does limit the number of 
aA, sements to certain well-known and well-defined rights, and 


N ill not permit obligations of a novel and fanciful character 





mis; Shutilemorth y 3 — and Chap. IV, Part I, B- 
@ Fleming, ubi sup. * (1), Chap. VI, and Chap. VIE 
s Infra, under “ Natural —— Gale on Easements, 8ta Ed., p. 22. 
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be with the servient tenement to any 
——— the servient tenement may come.' 
limitat ion is based on grounds of expediency. All 
emeni, in the sense of rights legally appur- 
ni, lie i in Forant, and the benefit and burthen of them pass 
gan vitl ‘the dominant and servient tenements as incidental to the 
j ownership of land. To place unusual and unknown rights and 
obligations on the same level would be seriously to affect the 
value of land as a marketable commodity and curtail its utility.” 

In Keppell v. Bailey, which is a leading case on the subject, 
Lord Chancellor Brougham said:* “ There are certain known 
“incidents to property and its enjoyment; among others, 
“certain burthens wherewith it may be affected, or rights 


' Keppell v. Bailey (1834), 2 Myl.& K„ to purchase from private landowners 
517 (535); Ackroyd v. Smith (1850), 10 (Michael and Will on “ The Law relating 
C. B., 164 (188); 19 L. J. C. P., 315 to Gas and Water,” Sth Ed., 243, 244) ; 
(319) ; Hill v. Tupper (1863), 2H. & C., © in the way-leaves and other modified 
121; 82 L. J. Exch., 217; Leech v. easements which may be acquired for the 
Schweder (1874), L. R., 9 Ch. App., 463 purposes of an Electric Lighting under- 
(475); 43 L. J. Ch., 487 (491). taking (Will on ‘‘The Law relating to 

* But though the gate is closed on Electric Lighting, Traction and Power,” 
the creation of novel and fanciful ease- 3rd Ed., 56, 58, 101, 106, 107, 133, 212); 
ments, the law has never shown itself and, generally, in the recognition of the 
averse from the adaptation of existing right of Railway Companies and other 
and recognised easements to new and public bodies by implied grant to all such 
improved conditions of life, such, for easements as are necessary to the reason- 


example, as owe their existence to the able enjoyment of the land acquired by 


requirements of a higher civilisation, to them having regard to the purposes of 
scientific ; discovery, or to the growth and the acquisition. See Caledonian Railway 
dev elopment of trade (see the observa- Co. v. Sprot (1857), 2 Macq. Sc. App. 449; 
tions of Lord St. Leonards, L.C., in Dyce Eliot v. North Eastern Railway Co. (1863), 
V. Lady James Hay (1852), 1 Macq. Sc. 10 H. L. C. 333; Serf v. Acton Local 
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ae | App. at pp. 312, 313. Instances of this Board (1986), 31 Ch. D.679. It is truethat 
Se i adaptation under the sanctgon of the law force of circumstances usualy obliges a 
— a are to be found in the application of the  way-leave (i.e. the right to lay pipes or 
aa ss easement of support of a building by lines) tobe the subject of bargain between 
ae land to the case of a sewer carried through the undertaleers and the private owner, but 
* n private property by a public body under it sĝelns that it is none the less a validly 
Hi: E statutory powers (Gale, Sth Ed., p. 114 created easement when based, to 
ees | : Stet a a A Re a ee 
me note (¢)) ; in the easement which pernsts which the usual incidents of an easement 
igo the discharge of sewage on to another's grill attagh (Michae and Wall, udi sups 
land or into a private stream ¢/bid. pp- a243). —r 





439, 440) ; in {he way-leaves which Gas 


and Water Companies are permitted 3 1 Ibideat p. 535, 
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_ “which may be created and enjoyed over it by parties other 
= “than the owner; all which incidents are recognised by the | 
law. ... So in respect of enjoyment, one may have the xi 
_ “portion and the fee simple, and another may have a rent 
= *igsningsont of it, or the tithes of its produce, or an easement, 
“as a right of way upon it, or of common over it. And such 
“last incorporeal hereditaments may be annexed to an estate 
“which is wholly unconnected with the estate affected by the 
“ easement, although both estates were originally united in the 
“ same owner, and one of them was afterwards granted by him 
“with .the benefit, while the other was left subject to the 
“burthen. All these kinds of property, however, all these 
“ holdings, are well known to the law and familiarly dealt with 
“byits principles. But,it must not be supposed that incidents 
“of a novel kind can be devised and attached to property at the 
“fancy or caprice of any owner. It is clearly inconvenient 
“ both to the science of the law and to the public weal that 
“such latitude should be given. . . . Great detriment would - 
“arise and much confusion of rights, if parties were allowed to 
“invent new modes of holding and enjoying real property, and to 
“impress upon their lands and tenements a peculiar character, 
“which should follow them into all hands however remote.” 
And in the well-known case of“Ackroyd v. Smith, Cresswell, Ackroyd v. 
J., said: “It is not in the power of a vendor to create any ~" e: 
— Sa — not connected with the use or enjoyment of the land 
“and annex them to it: nor can the owner of land render it 
“subject to a new species of burthen, so as to bind it in the — 
hands of an assignee.” ? F — 
* a But although an unknown and unusual obligation cannot be No No limit to` E 
l — to land so as to pass with it into what-ver hands the land tions tons as S ae 
* go, there is nothing to prevent a grantor binding himself by grantor and T a 
a * covenant to allow any right he pleases over his property. grantee. 
Seer For example, a covenant that a person shall have an — 
| “unit interrupted view from a drawing-room window is not a 
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| an be at * to land so as to bind it in 
1e covena * assignees. Such a right, though 
nf the J— against the covenantor, is of no 
AINS t the. covenantor’s assignees unless they took with 
> of the right. In Leech v. Schweder, Lord Justice 
E D ellist said: ‘“ Where the right comes into existence by 
— “covenant, the burthen does not run at law with the servient 
" “tenement at all; but a Court of Equity says that a person 
“who takes it with notice that such a covenant has been made, 
“ shall be compelled to observe it. That is the ordinary case 
E “ where there is such a covenant as I before referred to, that 
<a “a person shall have an uninterrupted view from his drawing- 
“room window, because the law will not allow the owner of 
“land to attach an unusual and unknown covenant to the 
“land, so that a man, who buys the property in the market 
“without knowing that it is subject to any such burthen, 
“would find that some previous owner had professed to bind 
“all subsequent owners by an obligation not to obstruct the 
“view which somebody else would have from the windows 
“of his house. In such a case as that, though the man 
“who makes the covenant is liable, yet those claiming under 
“ him are not liable at law; but the Court of Equity says that 
“if a purchaser has taken the land with notice of that contract, 
“it is contrary to equity that he should take advantage of that 
“rule of law to violate the covenant. But in the case of a 
“orant of a well-known easement, such as a right to light, 
“or & watercourse, or a right of way, or any of the numerous 
“easements which are well known to the law, when they are 
“once validly created the right passes at law, and the owner 
“or occupier of the dominant tenement may mgintain an 
“action against the occupier of the servient tenement if the 
“right is interfered with.” s 
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according to their nature and the manner of their —— 
“ affirmative” and “ negative.” — 





e 1 (1874), L. R., 9 Ch. App. ih p. 475 3 48 L. J. Ch. at p. 491. 
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Éasements conveniently fall into “two principal classes _ 
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E * English authority before Gale on Easements in 1839.” 
— One of the results of the French legislation founded on 





Having regard to the obligation on the servient owner 

either to suffer something to be done, or not to do something, —— 
on, or over, the servient tenement, the classification of ease- | 
ments under “affirmative” and “negative” appears to 

provide a, practical and useful division of the subject and to 

be founded on a logical basis. 

Moreover, this division of the subject was borrowed by Origin of the 
the English law from the Civil Law as comprehending the — 
most practical classification of easements, and until nearly the 
middle of the nineteenth century remained unsupplemented. 

In the edition of 1839 of Gale on Easements is found the “Continuous” 
first mention of a further division of easements into “ Con- ouer o7 


tinuous,” 
tinuous” and “ Discontinuous,’ ‘Apparent’ and “ Non- ———— 
apparent.” The same division appears in the subsequent apparent.” 
editions of the work, and has been adopted in the Indian 
Easements Act in which connection it will presently be 
noticed. 

This division of the subject appears to have originated in 
the year 1804 in the Code Napoleon, and in this connection it 
will be of advantage to quote the words of Lord Blackburn in 
the case of Dalton v. Angus. “Those who framed the Code 
“ Napoleon had to make one law for all France. To facilitate 


“their task, they divided servit-des into classes, those that 
“were continuous and those that were discontinuous, and 
= “those that were apparent and non-apparent (Code Civil, 
_ “Arts. 688, 689). Those divisions and the definitions were, as 
_ “far as I can discover, perfectly new, for though the difference 
* “between the things must always have existed, I cannot find 


“any trace of the distinction having been taken in the old 
. “French, law, and it certainly is not tobe found in any 





this division was a change in the French law of Easements 
lating to continuous and discontinuous easements. This 
change was not, and has never been, received in English law.? 
A -1 (1881) 6 App. Cas. at p. 821. — — 
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e Easements have been defined as those which 

minant owner to make active use of the servient 
os ° ° 

ient, or to do some gct which, in the absence of an ease- 

+ ea T kad . 

lent, would be a nuisance or a trespass.! ) 

ee Negative Easements bave been defined as thoše which 


ents. restrain the servient owner from exercising an ordinary right 


of ownership over his land. 





In other words, an affirmative easement may be described 
as a right to use in a given manner the servient tenement, and 
a negative easement may be described as a right in the 


dominant owner to a forbearance on the part of the servient 
owner from using the servient tenement in a given manner.’ 


Divisions used 
in Indian Acts. 


The terms “ continuous ” and “ discontinuous, 
and “non-apparent” are used in the Indian Easements Act 


> 


“apparent” 


for the division of easements, but no mention is made in the 
Act of the terms “affirmative ” and “ negative,” although they 
were contained in the bill of 1879,‘ and the bill introduced on 


the 6th November 1880.5 


** Affirmative” 
and “ Nega- 


ee former Act. 


1 Sweet's Law Dict., p.303. This was 
the positive servitude in Roman law 
which, in respect of the owner, was said 
to consist in patiendo ; i.e. in his duty to 
forbear from molesting the other in the 
given user of the subject, Austin, Joris. 


the owner, was said to consist in non 


a 





Jfačiendo ; i.e. in his duty to forbear from „ 


The terms “affirmative” and “negative” are also men- 
tive "no longer “Oned in section 26 of the Limitation Act, XV of 1877, and 
in Indian Acts. were to be found in the corresponding section, section 27, of 
the Limitation Act, IX of 1871, which has been repealed by the 


To borrow the definitions given in section 5 of the Ease- 
ments Act,” “a continuous easement is one whose enjoyment 
“is, or may be, continual without the act of man.” 

“A discontinuous easement,” on the other hand, “is one 
“that needs the act of man for its enjoyment.” 


using the subject in the givell manner or 
mode, Austin, Juris., ubi sup. 

* See“ Austin, Juris., ubi sup., and 
Dalton v. Angus (1881), 6 App. Cas. at 
p. 476, per Fry, J. 


: is. * One of the six codifying bills laid 
3rd Ed., Vol. II, p. 838. 7 before the Indian Law Commission, 1879, ° 
2 Ibid. This was the negatiye servi- sees. 5. + á h 


tude in Roman law which, in fespectof „° 5 Sees. 5 at p. 476, "Gacedte of*India, 


1880, July to December, Part V., 
€ SeeApp. VII. 


Ae 








pr 


Illustration (a) to the above section provides as an instance - 
of a continuous easement the right annexed te a particular : 
= person’s house to receive light by the windows without obstruc- 
= tion by his neighbour. @ 
As an instance of a discontinuous easement, Illustration (b) 
gives a right of way annexed to one person’s house over 
another person’s land. Another instance of a discontinuous 
easement is the right to draw water. 
Section 5 of the Indian Easements Act defines Apparent Apparent and 


Non-apparent 
and Non-apparent Easements as follows :— Ranemenths ce 


“An apparent Easement is one the existence of which is ary are 
“ shewn by some permanent sign which, upon careful inspection s- 5. i 
= “by a competent person, would be visible to him. A non- 
“apparent easement is one that has no such sign.” 

Er According to section 6 of the Indian Easements Act,? an Permanent 
~ @asement may be permanent, or for a term of years or other — 
= limited period, or subject to periodical interruption, or exercis- dian Ease- 
E able only at a certain place, or at certain times, or between s. 6. 

Bs | certain hours, or for a particular purpose, or on condition that 
it shall commence, or become void, or voidable, on the happen- 
ing of a specified event, or on the performance or non- 
| performance of a specified act. „ 
a _ Instances of limited easements occur in rights of way. 
A man may have a right of way for agricultural purposes 


only. Such a right is limited as it is not a right for all 























= purposes,’ and a man may grant a way for all purposes except : 
that of carrying coals.‘ A right of way can also be granted Bi. = 
ject to periodical obstruction or destruction by the grantor. ~ = | 
an old case it was held that “if a man have a right of E E 
“way through another man’s house, he cannot use it at - * — 
ce 





ee i Taken from Pyer v. Carter (1857), 1 2 See App. VII. s 
i. & N. 916 (922), where it was said that 3 Jackson v. Stacey (1816), Holt N. P., 
“ apparent signa ” must be understood 455; and see Brunton y. Hall (1841), 
mily those which must necessarily be 1. B., 792. See further on this subject, 
— may be “een or Chap. VIH, Part I, C. 

2 sal inspection by a = * The Marquis of Stafford v. Coynby 
rdinarily conversant with the Patt, C -€ C, 257; and see Chap. VII, E 
F art I oy 
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Irs, n bring an action for stopping the 

Dub notice and request to have it opened.” 

he bee said that inconsistent easements cannot 
~~ In this respect easements and natural rights wre alike 
M though the similarity springs from different causes. 
Natural rights, otherwise inconsistent, are through the 
Operation of their legal origin, limited by each othe so as 
oo to obviate such inconsistency.’ 
ia Where, for example, two adjoining landowners possess 
natural rights in water neither riparian owner can use the 
water in such a manner as to interfere with the equal common 
right of his neighbour; the rights of each are limited by the 
rights of the other, and the limitations imposed arise out of 
the legal origin of the rights. 

On the other hand, the rule that easements inconsistent 
with each other cannot co-exist, does not depend upon the 
origin of the rights themselves, but upon the legal prohibition 
whieh disables a servient owner from creating in favour of 
a third person an easement which would be inconsistent with, 
or lessen the utility of, the easement already granted to the 
dominant owner. 

This prohibition proceeds upon the legal principle that a 
man cannot derogate from his grant.’ 

Although, as has been seen, inconsistent easements 
cannot co-exist, there is nothing to prevent a second easement 
being acquired as subordinate to, although in its nature 


inconsistent with, one already existing where the subject- 
matter admits of it.’ 











Se For example, Where there is a right to a flow of water for ° 
the working of a mill, there is nothing to prevent a second 





















——— easement being created for the diversion of the water in such 
taal +e | | ; i : 
E — 1 Tomlin v. Fuller (1681), 1 Mods d7. 4 See Chap, VI, Part IV, B, 
* eae _ fully * Megson v. Shrewsbury and Hereford 
aq nd on * Easements,” GA Ed., 34, op) Baan Co, 871 ea B., 578 
3 Sec infer under “Incoasitent Natural’ 40 L. J. Q. B., 293. jae p Sga 

i; eee Rie —— aa 

















— 
manner as not to interfere with the full exercise ‘of the first 6 eee 
right, : = i” 

So in the case of rights in gross, it has been held i in India, — 


— that the right of Mahomedans to erect a tazia on certaix 
= land and go thereon at the time of the Mohurrum was not in- 
F compatible with the right of Hindus to go on the same land at 
= _ another period of the year.? i i 
ss = Subordinate Easements are contemplated by section 9 of Indian Ease- 
= the Indian Easements Act. Under this section subject to ms es — 
— 8, which enables any one to impose an easement — 
on his property according to the circumstances and extent x 
=- Of his transferable interest therein, a servient owner may | 
a impose on the servient heritage any easement that does not k- 
= lessen the utility of the existing easement.’ 

Illustrations (a) and (b) to the section are instances of tils. (a) and 
subordinate easements. ). 
| A has in respect of his mill a right to the uninterrupted f 
— flow thereto, from sunrise to noon, of the water of B’s stream. ae 

ay grant to C the right to divert the water of the stream — 

frei noon to sunset, provided that A’s supply is not thereby 





Br * 
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diminished.‘ — 
* A has in respect of his house a right of way over B's ; 
land. B may grant to C, as the owner of a neighbouring * 
= farm, the right to feed his cattle on the grass growing F 





Don the way, provided that A’s right of way is not thereby 

obstructed. ` 

: F a = Accessory Easements,® or secondary rights as they are Accessory — 
— ‘ag by section 24 of the Indian Easements Act, 7 or secondary ——— 

= easements as they are designated in Gale on Easements,*ꝰ are = 
ee rig | shts to do acts necessary to secure the full enjoyment of the 

_ principal easement. r 

T ‘ond must not be confused with subordinate easements 


£ —— ee 
— Pe 
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4 
Rolle v. White (1868), L. R., 3 Q. i. +k Uk — 
238 R B., 116. {2 a Hil. (Oy. 
| * See farther, Chap. VIII, Part ie 
1 See App. VII. i 


ki s sth Ed., p. . 492.. 









as independent and incon- 
spable of imposition upon the same servient 
* Aka admits of it. 
n M of the Indian Easements Act deals with acces- 
ments, and after*defining the conditions under which 
the yare to be exercised describes them as “ rights to do acts 
W“ necessary to secure the full enjoyment of an easement.” 

Illustration (e) to this section may be taken as an ifstance 
of accessory easements. 

The illustration is as follows :— 

A, as owner of a certain house, has a right of way oyer 
B's land. The way is out of repair, or a tree is blown down 
and falls across it. A may enter on B's land, and repair the 
way, or remove the tree from it. 





easements. 

The principles which govern their acquisition, transfer, 
| mode and extent of enjoyment, and extinction will be fully 
d discussed in later chapters." 

It will be sufficient here to briefly explain them. 

An easement of necessity is a right which an owner or 
occupier of land must of mecessity exercise on, over, Or in 
another's land for the enjoyment of his own. 

The most ordinary instance of an easement of necessity 
arises where a man is unable to obtain any access to, or derive 
any benefit from, his own land without a right of way over his 
neighbour's land. 

The general rule as to a way of necessity is pte 
Mr. Sergeant Wiljiams in his notes tb the well-known case of , 
Ery v. Ricroft? “So when a man having a close sur- 
“ rounded with his own land grants the close to another in fee 
“for life or years, the grantee shall have a way to the close 
“over the grantor’s land as incident to the grant; for without ` 




















! Chap. VI, Part IV, A; Chap. VII? + (1681) 1 Saund., | 
Part I, BY Chap. ee Ss). at p 70, 
Chap. X, Part I (7). - a | 
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Easements of necessity comprise an important class of 








“it, she cannot deriye ahy benefit „from the gant Ta l 
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( a) = 
a a, Kpringiple seems to be at the foundation of that* species of h 
__. “way which is usually called a way of necessity.” j 
T This statement of the law has been followed by the English å 


- Courts in subsequent decisions. ‘ 
sA On the same principle of necessity a right to dig minerals Other ease. 
a or the soil of another has been held to carry with it the right Mss. 
to dig through the surface land to gain such minerals or soil, 
and when they have been gained to carry them away over the 
Er and." 
~- Qn the same principle a coal owner having the right to dig 
= pits in another’s land for the purpose of getting the coal 
was held entitled to the right, as incident thereto, of fixing 
such machinery as would be necessary to draw such coal 
from the pits.’ 
Clauses (a), (c), and (e) of section 13 of the Indian Ease- Indian Eass- 
ments Act, deal with easements of necessity, and provide re 18 a) @), Í 
that they can arise in favour of either the transferee of the %4 (°) 
Bee: Se tenement, or the transferor of the servient tenement, 
es ing as the dominant or servient tenement is trans- 
ferred, or retained, as the case may be, and this is the same 
under the general law.‘ 
With reference to this class of, Easements, it is important Necessity must 
to remember that they are not founded upon a more convenient * 
= Or advantageous use of the dominant tenement, but upon * 
absolute necessity as meaning that the dominant tenement ti 
— * not otherwise be used at all.” 
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1 See Pinnington v. Galland (1853), (1902), 2 Ch. at p. 573. So far as the 
Exch., 12; and Gayford v. Moffatt Indian Easements Act is concerned, this 
(1868), L. R., 4 Ch. App., 1388. ` is evidently the meaning of the words 
_ 3? Goold, Great Western Deep Coal Co., “‘ necessary for enjoying” in s. 13 (a), 
Wis (1865), 13 L. T., 109; Rowdotham v. (c), and (e), see Statement of Objects and — 
lson (1860), 8 H. L. C., 348; Ruabon Reasons, Gazette of India, July to Dee. — ae 

t rick and Terra Cotta Capai v. 1880, Part V at p. 477; Chunilal v, — 
6 Western Ry. Co, (1893), 1 Ch., 49%. Manishankar (1893), I. L. R., 18 Bom., oS 
E Dand v. Kingacote (1840),6 M.& W., 616 (625). And the same view has been — 
m 1 taken by the Indian Courts, both under, * ar 3 

* Pr yi and Chap. VI, art VI, , and independently of, the Indian Ease= = 
— Í ments Act. For cases under the Act, see ai Bot 
— per —— Union Light- Wutzler v. Sharpe (1893), I. erage * 
eras — Lon lon Graring Tek Co. . 270 (281); a R 
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Only one way 


of necessity. 


Suggested 
modification 
in India of 
rule of one 
way of 
necessity. 
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a l h, j J 14 
4 t 


ac F should be absolute seems consistent 
tor of the right and the requirements of 


a may fairly be bald that if a man is to have an obli- 
, ition exacted from him ‘whereby, as may be seen from the 
— illustrations of easements of necessity, his land suffers 
detriment, and he himself is put to inconvenience, annoyance, 


and even loss, such obligation ought only to be permitted as a 


matter of necessity. 


Mere inconvenience or disadvantage, suffered by the domi- 
nant owner or occupier, should not be the foundation of the 


right. 


Thus a man cannot exercise an easement of necessity over 


his neighbour's 


one way of necessity.” 


s property if there is any other means whereby 
he can enjoy his own property. 


Nor can there be more than 


It has been suggested as a question for consideration 
whether this rule might not be relaxed in India whenever, for 


reasons of 


caste or religion, the existence of only one way 


would be productive of extreme inconvenience.” 
But there has been no actual decision in India that the 
general principle above stated ought in particular cireum- 


stances to be departed from.‘ 


It is also a rule to be remembered in connection with ease- 
ments of necessity that the extent and method of their enjoy- 
ment,must be limited to the purposes for which the dominant 





v. Vaman Rayarap Gholap (1895), I ILL R., 

19 Bom. 797 ; Krishnamarazu v, Marenju 
(1905), I. L. R., 28 Mad., 495. For cases 
outside the Act, see Charu Surnokar v, 
Dokouri Chunder Thakoor (1882), I. L. R., 
8 Cal., 956; 10 Cal. L. R., 577; Purshotam 
v. Duryoji (1890), I. L. R., 14 Bom., 452; 
Esubai v. Damodar Jsħvrardas (1891), 
I. L. R., 16 Bom.. 552; Chunilal v. Mani- 
shankar, ubi sup. In England, though 
there is a conflict of authori*v on the 


point, the better opinion is the same way,- 


see Goddard on Easements, 6th Ed., p. 38. 


1 Wutzler v. Sharpe (1893), T. L. R., 15 ~ I. L. K., 28 Mad., 495. 


* a 


f 


All., 270; The Municipality of the City of 
Poona v. V. Rajaram Gholap (1894), 
I. L. R3 19 Bom., 797; Holmes v. Goring 
(1874), 2 Bing., 76; 6 Moore, 166. 

2 Bolton v. Bolton (1879), 11 Ch. Ds 
968; see further, Chap. VI, Part IV, A, 
and Chap. VIII, Part I, B. 


^ Esubai vy. Damodar Ishvardas (1892), ~ 
And see Muni- 


I, L. R., 16 Bom., 552. 
* of City of Poona v. Vaman 


Rajarapy Gholop (1994), T. L. R» is 
Bom., 797 (801). C 


3 Krishnamarazu v. — 
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sritage is transferred or retained.' For the present, this will 
be sufficiently explained by reference to Illustrations (a), (b), 
ee and (n) to section 13 of the Indian Easements Act. 

Thus, if the dominant heritage be used» for agricultural g 
purpores “only, the transferor retaining it or the transferee 
acquiring it can have a way of necessity thereto for agricultural 








: f purposes only. a 
l a _ It will be convenient at this point to notice quasi-easements, Quasi-ease- i 
= As these rights are included with easements of necessity in —— es ee 
| ee section 13 of the Indian Easements Act. ments Act,. ; 














s. 13. 





2 — (Juasi-Easements may be described as conveniences to which 
— an owner subjects one part of his property for the benefit of 
another. Whenever such parts are separated by grant or 


ae . | dominant heritage, these conveniences, in the absence of oh 
Sa F Stipulation to the contrary, are taken as easements by the 
~ | grantee or devisee.? 
= In like manner if the quasi-dominant heritage is retained, 
—— the quasi-servient heritage is granted or bequeathed, these 
conveniences will, under the Indian Easements A ct, in the 
absence of a contrary intention, expressed or necessarily im- 
pee be reserved as easements by the person retaining the 
— -dominant heritage.® 
pees Dat i in England, and in those parts of India where the 
Indian Easements Act is not in force, it is settled law (sub- 
‘ to certain well recognised exceptions) that, where the 
_ dominant tenement is retained, these conveniences will not be 
_ Teserved as easements without express words of reservation.‘ 

_ It is to be observed that, as soon as the parts to which the 
; om veniences are attached, and on which they are imposed — 
— espectively, are separated, the conveniences become easements, S - 4 
be t not till then. — Š 
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Tr Chap. VIII, “Part I, Gs li, 1 Pa 
aS | 2 V, p- A477. 
| + [hid 





to section 13 of the Indian Easements Act 
as affording an instance of quasi-easements 
0 grant of the dominant tenement. 
t ion is as follows: A sells B a house with 
s overlooking A’seland, which A retains. The light 
~ which passes over A's land to the windows is necessary for 
enjoying the house as it was enjoyed when the sale took effect. ~ 
B is entitled to the light, and A cannot afterwards obséruct it 
by building on the land. 
Next comes the subject of Natural Rights,’ or, as they are 
sometimes called, Natural Easements. iat 
Natural rights, as their name imports, are those incidents 
and advantages which are provided by nature for the use and 
enjoyment of a man’s property. 
These rights are treated by law as the ordinary incidents 
of property and annexed to land wherever land exists. 

Generally speaking, it may be said that the funetion of 
natural rights is to secure to the owner of land the full enjoy- 
ment thereof undiminished by any tortious acts on the part of __ 

his neighbour. 

Instances of In illustration of these natural rights may be noticed the 
right of every owner of lgnd to so much light and air as 
come vertically thereto?; to the support of his land naturally 
rendered by the adjacent and subjacent soil of another person °; 

= and to the flow of water in a natural stream and to its trans- 
— mission in its accustomed course.‘ 
* Section 7 of the Indian Easements Act deals with natural 
rights, 

The illustrations to the section furnish familiar examples _ 


of natural rights Which it is not at present necessary to notice ` — 
in detail. i 







à, Aã 


















ka Natural rigħts: | Natural rights are by law annexed to, and are inherent in, ~ 
sf s — land ex jure nature, of natural rizht, and exist prima facie in ` 












n See father, Chap. V. i A 3 Gale, 8th Ed., p. 372; Indian Ease- | 
2 Gale on Easements, 8th Ed., pa“ ments Act, s. 7, In. ap. VL 

314; Indian Easements Act, s. 7, MI, 4 <a 
(d), App. VII. PS e ments Act, s. 7, Ill. (4), App. vil. if ALERS 




















j ; ( è 
a all cases as between a landowner and his neighbour, other- Exist prim 
— fina x 
ES. = wise, as Mr. Goddard says in his work on Easements,’ np ee a 
a. age landowner 
2 man would be assured that his land would not at any moment mh. —— 








“be rendered useless by a neighbour's act.ofherwise lawful, 
2 “or a Neighbour might deprive a landowner of the benefit of 
“certain things which in the course of nature have been pro- 
im “vided for the common good of mankind.” 


a 
ls 
as 


E ; Further, natural rights are rights in rem, that 1s, enforce- Are rightsin | 
cae : : . r 

En able against all who may violate them, and they are either 

=~ affirmative, as rights to do something, or negative, as rights 

— which every owner of immoveable property has, that his 


neighbour shall not disturb the natural conditions under which 
he enjoys his property. 

: EA Natural rights, though resembling easements in some 
= respects, are clearly distinguishable from them. 


J 

rights appears to lie in this that easements are acquired restric- 

tions of the complete rights of property, or, to put it in another 
Way, acquired rights abstracted from the ownership of one man 
and added to the ownership of another, whereas natural rights 
nare themselves part of the.complete rights of ownership, 
belong to the ordinary incidents of property and are ipso facto 
enforceable in law. 

Natural rights are themselves subject to restriction at the 

~ Instance of easements. 
= ~ Section 7 of the Indian Easements Act classifies the rights 
= which are so capable of restriction. For example, the natural 
4 right of support in a landowner may be restricted by virtue of 


7 


$ an easement acquired by his neighbour or neighbours. Such 
— 





a 








a or subjacent soil so as to cause subsidence.’ 
= §o also a right -to restrict the natural right to an un- 
Bs 5 interrupted flow of water may be the subject of an easement.’ 





— p 
; ee ©, Cth Ed., p. 3. | St., 190; 24 R. R., 169; 1L. J. (0. S.) 
ae wo, te Mutnam v. Wilson (1860),/2 Ch., 94; Sampson v. Hoddinott (1857), 1 
a | > 848. 2 C B.N. S., 590. 
*8 W — Howard (1823); 1 Sim. + 
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The essential distinction between easements and natural Essential 
distinction 
between ease- | 
ments and — 
natural rights. 


right nfay take the form of doing something in the adjacent 
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be eto ot an astmeni adverse to the 
3 the suspension of the natural right 
, of the easement. 

qrup —⸗ of the easement the natural right 
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ae — — — natural rights cannot co-exist. It has already 
been pointed ont that there is a similarity between easements 
and natural rights in this respect, but: that the principle on 
which the right is founded is different. The reason that 
natural rights can never be inconsistent is this, that the law 
for purposes of general benefit and convenience obviates any 
inconsistency which might arise by causing natural rights to 
fit into and be limited by each other. It is this mutuality 
which obviates conflict between them.’ 


| m 


— Thus “ natural rights are subject to the rights of adjoining 
— “owners, who, for the benefit of the community, have and 
N “must have rights in relation to the use and enjoyment of 
A “their property that qualify and interfere with those of their 
z “neighbours, rights to use their property in the various ways 
ay “in which property is commonly and lawfully used.” ? 

e ie Prima facie in India,’ as in England, every proprietor 
ae of land on the banks of a gtream or non-nayigable river is 
k d entitled to that moiety of the soil of the river or stream which 


adjoins to his land, and the legal expression is, that each is 
entitled to the soil of the stream or river usque ad medium 
flum aque. “Of the water itself, there is no separate 
“ownership; being a moving and passing body, there can be 
“no property in it. But each proprietor of land on the banks 
“has a right to use it; consequently all the proprietors have 

T : ; 





1 See spra under “ Inconsistent Ease- riia Bed P. D. at p. 176. 
ments"; Wright v, Howard, ubi sup., ? Bhageersthee Debea v. Greesh Chunder 





te Ba L. J. Q. B., 330; and The First Dass v. Shama Churn Bhutta (1862), 1 


(1878), I. L. R., 7 Bom, at Mullick (1879), 5 Cal. L, R. (P. C.), 
Sth al At On een Goddard .“7; L. R.,6 I. A., 190 {Sane Dow’ Law 


_ On Easements, 6th Ed., p. 33, | of Riparian Rights, &c., p, 113, — 
* Per Bramwell, Ia), in Bryant v. ie | 


* 
@ 91s 





Bryant v. Leferer (1879), 4 C. P. D, ChowdAry (1863), 2 Hay, 541; Hunooman . 


Collector of Nasik v. Shaħji Way, 426; Kali Kissen Tagore v. Joodoo — 
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à ( 2 ) 
“an equal right, and, therefore, no one of them can make 
“such a use of it, as will prevent any of the others from e 
“having an equal use of the stream, when it reaches them. ...“4 

Each proprietor’s “ use of the stream must not interfere 
‘with thè equal common right of his neighbours; he must not 
“injure either those whose lands lie below him on the banks 
“of the river, or those whose lands lie above him.” ? 

It -being understood that natural rights can never be , 
inconsistent with each other, it follows that natural rights 
cannot be affected by each other. The user of a natural à 
right, however long continued, would not impose a burthen 
upon another’s land or affect his natural rights in any way.’ 

The topic of Licenses, though forming the subject of an Licenses. 
independent chapter, deserves passing mention here.! 

In the first place, it should carefully be observed that Their nature. — 
there is a fundamental difference between Licenses and 
Easements. 

A license passes no interest, and neither alters nor Differences 
transfers property in anything, but is a mere personal right Limes E 
to do on the land of the grantor something which, without Easements. 
such license, would be unlawful; whereas an easement is 
attached to land, and so long as it continues, the benefit and a 
burthen of it continue also, and are enforceable by all and 
against all into whose hands the dominant and servient 
heritages respectively come. 

A familiar definition of license in English law is to English 





be found in an old English case® where it was said “a dis- S¢anitionof 
“pensation or license properly passes no interest, but only pe Bes — 

_ “makes an action lawful which without it had been unlawful ; — 
`. “asa li@nse to hunt in a man’s park; tocéme into his house; — 
= “are only actions which, without license, had been unlawful.” —— 















Fer Leech, V.C.,in Wright v. Howard S Thomas v. Sorrell (1679), Vaughan 


_ (1828), 1 L. J. (O. S.) Ch. at p. 99. Rep., 351, quoted by Tindal, C.J., in ae 
en Miskett v. Hill (1839), 5 Bing, N.C. 0 


= # See Goddard on Easements, 6th Ed., at p. 707, and by Alderson, B., in Wood 
E And Salipson v. Hoddinott (1857) - v. Leadbitter (1845), 13 M. & W. at 
—— N. S. at p. 611, p» $14, = i 
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m Of license is contained in section 52 of the 
vents Act and runs as follows :— 
e one person grants to another or to a definite 
Fot other persons, a right to do, or continue to do, in 
if upon the immoveable-proper ty of the grantor, sémething 
Fa which would, in the absence of such right, be unlawful, and 
“such right does not amount to an easement or an interest in 
“the property, the right is called a license.” » 
Ee The personal character which attaches to a license when 
an not coupled with a grant renders it, with one exception, a 
subject for enjoyment by the licensee alone,’ and for the 
same reason enforceable only against the licensor.* 
The exception above mentioned occurs in section 56 of the 
Indian Easements Act which provides that in the absence of a 
different intention expressed or necessarily implied, a license 
to attend a place of public entertainment may be transferred by 
* the licensee, but that, with that exception, a license cannot be 
transferred by the licensee, or exercised by his servants or 
i agents. 
maaa — When, however, a license is coupled with a grant to the 
grant. licensee and his assigns, it is assignable.” 
ae In the old case of Thomes v. Sorrell’ instances are given 
EA of what a grant may be. 
“But a license to hunt m a man’s park and carry away 
ade “ the deer killed to his own use; to cut down a tree in a 
—— “man’s ground, and carry it away the next day after to his 
| ‘own use; are licenses as to the acts of hunting and cutting 
“down, but as to carrying away the deer killed, and tree cut 
“ down, they are grants.” . 

Thus a mere license is something quite differen? from a 
license coupled with the creation of ap interest in immoveable 
property or right of easement. When that exists in a valid 

2 
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1 Ramakrishna v. Unni Chuck (1892), (1851), 15 Q. B. 574, 
I. L. R., 16 Mad., 280; Galeon Ease- 9 * See Muskett v. Hill (1839), 5 Bing. 
ments, 8th Ed., p. 2. oN. C. at p. 707. w 

2 Gale, ub? sup. ; Indian Easements * Ubi gup. | — 
Act, s. 59; and see Roffey v. Henderson @ AP 














form, it operates as a contract or grant, and ig subject to — 
= the same incidents, and is as binding and irreyocable as any — 
other contract or grant.’ : ne 
As the law provides for accessory easements or rights to do Accessory a 
acts necessary to secure the full enjoyment of the principal —— È 
easement, so the law provides for accessory licenses necessary 
= for the enjoyment of any interest or the exercise of any 
>. -right.- 
3 Section 55 of the Indian Easements Act provides that all Indian Ease- 
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E nts A 
_ licenses necessary for the enjoyment of any interest or the 5. 55. a 


is exercise of any right are implied in the constitution of such 
= interest or right and describes such licenses as- accessory  - 
licenses. 

— The next class of rights deserving of special mention are Publice rights h 
= certain rights which are capable of being acquired by the * “=: = 
public in general and are known as public rights of way.? . z 
l Being unconnected with a dominant tenement they are not 
= easements but rights in gross. 

— In Rangeley v. The Midland Railway Co., Cairns, L.J., —— V. 
said®: “In truth, a public road or highway is not an Railway Cae 
-“ easement, it 1s a dedication to the public of the occupation 
“of the surface of the land for, the purpose of passing and 
“repassing. . .. It is quite clear that it is a very different 
“thing from an ordmary easement, where the occupation 
“ remains in the owner of the servient tenement subject tothe — 
easement.ꝰ — a 
Alustration (e) to section 4 of the Indian Easements Act * 
~ Shews that these rights are not recognised as easements by 
that Act. — 
d = Primă facie, a public right of way is the right of the publie Limit of the 7 
a ie to pass and a oy along a Mghwaye User of the ” — — 
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A Krishna v. Rayappa (1868), 4 Yad. 860; Rangeley v. Midland — Co., 
T. C., 98. ubi sup. ; St. Mary Newington v. Jacobs 

— infra, Chap. Iv, Part (1871), L. R., 7 Q. B., 47; 41 L. J. — 
M. C., 72; Harrison v. Duke of Rutland ao 
8) “ir "3 Ch, App. at p. S117. (1893), F Q: B., 142; and see further 








infra, Chap. ly, Part in A.(). 
ae — — 
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nember, or 1 _— rs, of the public for any 
| be in law a trespass. 
ads way, the soil of the road and every 
mieten ownership of the soil remain in the owner 
~ And in the c case of St. Mary Newington v. Jacobs it was said’: 
"The owner who dedicates to public use as a highway a portion 
“of his land, parts with no other right than a right of passage 
“to the public over the land so dedicated, and may exercise all 
* other rights of ownership not inconsistent therewith.” 
Public rights of way arise by dedication in favour of the 
oa public by the owner of the property over which the rights are 
| exercised.* 
It will be seen hereafter that the dedication is founded on 


& presumption derived from long and uninterrupted user on 
f the part of the public." 
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= Nettobecon- Such public rights must not be confused with rights of way 
a ee over land acquired by a certain portion of the public, such as 


a — the occupants of a particular number of houses, and which are 
ef the public. easements.’ 

It is only by dedication that the general public can acquire 

a right of way’; whereas the inhabitants of a particular place 

can acquire rights of easement over land by grant, actual or 

_ presumed," or by custom.’ 
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further Chap. IV, Part II, A (2). 

5 Ibid., and see Poole y. Huskisson 
(1843), 11 M. & W., 830; and First 
‘Assistant Collector of Nasik v. Shamji 
Dasrath Patil (1878), I. L. R., 7 Bom. ap 


t Reg. v. Pratt (1855), 4 E. & B., 860. 
But there may be user by the public of a 
highway, which though technically a 
trespass, is nevertheless now treated by 

=the Court as an ordinary and reasonable 





user of the highway as such, see Harrison 


v. Duke of Rutland, whi sup., and infra, 
Chap. IV, Part II, A (2). 

* Reg. v. Pratt, ubi sup., per Campbell, 
C.J., atp. 865. 

3 (1871) L. R., 7Q. B. at p. 53; 41 L. J. 
M. C. at p. 75, and see Luscombe v. Great 
Western Railway Co. (1899), 2 Q. B., 313. 








85 Beav., 226 ; L. R., 1 Eq., 204; Rangeley 
v. The Midland Ry. Co. (1868), 37L.J. Ch., 





8134916); La Ra, 8 Ch, App- 308 (811). See 


* Vestry of Bermondsey v. Brom (1865), . 
a N1908), 2 Ch., 344 i 
* Indign Easements Act, s. 183, App. VIT ; 
aand see Brocklebank v, Thompson, ubi sup. 


209, and*Chap. IV, Part II, A (2). 

© See Duncan v. Louch (1845), 6Q.B., 
904; and Fatehyab Khan v. — 
Fusuf (1887), I. L. R., 9 All., 434. 

* Poole v. Hedi (1843), 11 M. & W., 
827; Vestry of Bermondsey v. Brown, 
ubi sup, 

5 Vest 
sup.; b 


of Bermondsey v. Brown, ubi 
afta oP fees 
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Easements are capable of being acquired under and by Customs. 

= virtue of a custom, but all customs relating to, the use and m 

~ enjoyment of land are not easements. 

| An easement, it will be remembered, is a aight or privilege | 

= with or “without profit which one, or more individuals can 3 

= exercise in respect of his or their land for the advantage or 

= beneficial enjoyment thereof in or over the land of some other 

= persom It is not limited to one particular place or locality, | 

= but is capable of enjoyment wherever land, the subject of 
ownership, is to be found. 

A custom, on the contrary, is a thing of local birth, of 
exclusive application to a particular locality and to a particular 
portion of the public, and in many cases exists independently | 
of association with a dominant and servient tenement.’ 

In Hammerton vyv. Honey,? Jessel, M.R., in describing & Hammerton v. 
custom, said: “Now, what is a custom? A custom, as I" 
“understand it, is local common law. It is common law : 

© because it is not statute law; it is local law because it isthe s» ~~ 
“law of a particular place as distinguished from the general ie 
“ common law.” — 
Moreover, a custom is not subject in all respects to the — 

= same principles which apply to easements. For instance, the — 
= rule of reasonableness, which is one of the considerations 
Se - in determining the validity of a custom, does not apply to. +) 
easements. * es. 
F — _ In England the distinction between easements and customs A 
has been clearly defined by judicial authority. i S fe 
In the case of Mounsey v. Ismay,* where the question was Mounsey — 
-whether a custom for the freemen or citizens of Carlisle to r- = 
_ enter upon private land for the purpose of holding horse-races 
A —— was an easement, Martin, B., said: “ In the first place, 
Sg re do not think that this custom is an easement. One of 
the earliest definitions of an easement with which we are 





























3-5. And see Budhu Mandal vw. Maliut 
Manda! (1903), I. L. R., 30 Cal., 1077. 
4 (1865) 3 H. & C., 486 (497); BA 

L. J., Exch., 52 (56). 
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ne 4 Fis la Ea on it ‘is a privilege 
* hath of another, by writing or 
| , without profit, as a way or sink through 
Tn this definition custom is not mentioned, 

“prescription is; and it therefore seems to point to & privilege 
al longing to an individual, not a custom which appertains to 
“ many as a class.” 

And the inhabitants of a place may lawfully set up a eustom 
to hold lawful sports on a village green or other piece of land.! 

And “a custom for the inhabitants of a parish to enter 
“upon certain land in the parish and erect a May-pole thereon, 
| “and dance round and about it, and otherwise enjoy on the 

“land any lawful and innocent recreation at any time in the 
“year is good.” ? 
And the inhabitants of a place may by custom have a 
right of way to a church or market.’ 
And there may be a custom whereby the inhabitants of a 
= township can go on to private land for the purpose of getting 
water from a spring.‘ 

And by virtue of a special local custom a servient owner 
may be under an obligation to repair." 

In India the principle differentiating easements from 
customs as laid down in ul ounsey V. Ismay was followed in 
à case where the right claimed by certain Hindus to go on a 
piece of land for the purpose of religious observances was held 
to be a right by custom rather than an easement, the right not 
being set up in respect of any dominant tenement® to which 
it was appurtenant, over a servient tenement subject to it.7 

But although easements and customs are distinct in the 
respects above noticed, it has been decided in England, and in 
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1 Abbot v. Weebly (1677), 1 Lev., 176. (637) ; 24 Times L. R., 309 (310), 
€ Hall yv. Nottingham (1875), L. R., & ‘Ashraf Ali v. Jagan Nath (1884), 
1 Ex. D., 1. I. L. R., 6 All., 497. 
_ * Brocklebank v. Thompson (1903), 2 ? Ibid. . 
Ch., SH. 8 Car*yon v. Lorering (1857), 1 H. & 
* Race v. Ward (1855), 4°E. & B„ N oy» 184; 26 L. J. Exch. “1 >» Wright 
v. Williams (1836), 1 M. & W., 77; 5. 
s Jones ¥. Pritchard (1908), 1 Ch., 630 _ L. J. N? S., Exch., 107. 
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= Customary rights.” 
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India, and is provided in section 18 of the Indian Easements - 
Act, that an easement may be acquired in a particular locality 

= under and by virtue of a custom. 

— This section enacts that an easement may be acquired by = Indian Ease- 
= virtue of a local custom, and that such easements are called s. 18. 











ents Act, 


— ———— (b) to the section provides for the acquisition Right of pri- 
of a right of privacy by virtue-of-the custom. of-a 


vacy. t 
certain > 


The right of privacy arising by custom has been recognised 


= by -the Indian Courts,‘ and an action for its disturbance is 
maintainable by the owner, or other person in lawful occupa- 


tion, of the premises in respect of which the right has been 


3 
3 acquired.’ 


able wrong.® 








8 Mahomed Abdur Rahim v. Birju Sahu 
or (1870), 5 B. L. R., 676; Manishankar 
Aargoran v. Trikam Narsi (1867), 5 
Bom. H. C.. (A. C. J.), 42; Kuvarji 
ae = Premchand v. Bai Javer (1868), 6 Bom. 
at H. C. (A. C. J.), 143 ; Shrinicas Udpirav 
— v. Reid (1872), 9 Bom. H. C., 266 ; Gokal 
— Pra-ad v. Radho (1888), I. L. |: 10 Al., 

ere 858; Abdul Rahman v. Emile (1893), 
2% — L. R., 16 All, 69; Kuar Sen v. 
~ Mamman (1895), I. L. R., 17 All., 87: 
—EF 1 Azuf v. Ameerabibi (1294), 
n R, 18 Mad., 163; Sri Narain 
* dhry v. Jodvonath Chowdhry (1900), 
LW: N., 147 ; s Abdul Rahman v. 
— (1907), I. L. R., 29 All, 























In England the law appears to be that the Courts will not 
= grant relief for the mere invasion of privacy? except on the 
= -~ ground of a breach of covenant! _ 


ve Gurunada Pillai 
= bra Part I, B (-) (b). 





But the right of privacy is not a right which is inherent 
in property, and unless established by prescription, grant, or 
_ express —— usage, cannot be made the subject of an action- 


$ Kundan v, Bidhi 
I. L. R., 29 All., 64. 

® Per Markby, J., in Mahomed Abdur 
Rahim v. Birju Sahu (1870), 5 B. L R., 
676; and see Shrinivas Udpirac v. Reid 
(1872), 9 Bom. H. C., 266; and Sayyad — 
Azuf v. Ameerabibi (1894), I. L. R., 18 | 


Chand (1907), 
















Mad., 163; Sri Narain Chowdhry v. — 
Jodoonath Chowdhry, ubi sup. ; Chap. IV, ie 
Part I, B (1) (b). — — 


? Chandler v. Thompson (1811), 3 ees 
Camp., 80; Turner v. Spooner (1861), — —— 
30 L. J. Ch., 801; Tapling v. Jones 
(1865), 11 H. L., 290 ; and see Komathi 
(1866), 3 Mad. 
H. C., 141, where the English law was 
followed; and Chap. 1V, Part I, B oS 
(4). 

* Lord Manners v. Johnson (1875), 1 
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* not say how a local 
But it has been held by the 
fh Cour im a recent case’ that the principle of 
h common law that a custom is not proved if it is 
‘Shown to be immemfrial, is not applicable to fhe North- 
Provinces, and that the application of such a 
* — to that part of India would be to destroy many 
’ eustomary rights of modern growth im villages and other 
places. In the same case the Court, in laying down the 
ag principles upon which a local custom would hold good, and in 
— observing that the Statute law of India does not preseribe 
any period for the establishment of a local custom, stated that 
“it would be inexpedient and fraught with the risk of disturb- 
“ing perfectly reasonable and advantageous local usages 
“regarded and observed by all concerned as customs to 

“attempt to prescribe any such period.” ? 
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Part II—History of Easements. 


It is proposed to devote the second part of this chapter to 
a short study of the history of easements. 

In the course of this historical sketch, reference will be 
made to the recognition of easements by the Roman law, their 
subsequent incorporation into English law, and their recogni- 
tion by the purely Indian law, by which is meant Hindu and 

a Mahomedan law. 

=a Mention will then be made of the application of the 
— English law to India prior to the passing of special Indian 
—— enactments relating to easements, and the course of Indian 
legislation will be traced. ° es 


A. Roman Law.— e 
Easements or Servitudes, whjeh are inclusive af easements, 
are rights of great antiquity. 
t Kear Sen v. Mamman (1895), 1.L.R., Nandan (1897), I 
17 All, 87. This decision has bef Mohidin v. — 


"in Madras and Bombay, see 23 Rem., 666. 
Palaniandi Teran v. Puthirangond® 7 At p. 92. 
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“The laws of every country must necessarily recognise 
og i 

nile ‘ servitudes. It has been well said that tke origin of 
_ © servitudes, is as ancient as that of toper ty, of which they 
E E “ are a modification.” ! 
a. By the Roman law, is meant -the fabric of law which Baseman ae 
oe wn to $ 
originated in the Twelve Tables, was gradually developed — law as 
Servitudes. ka 


e 











Z-a 
* a 


— which the legal systems of most of the continental 
- nations are based, and from which the English common law 
Es ~ has borrowed many maxims of proved wisdom and utility, it 
a = is found that easements were recognised under the name of 
= Servitutes or Servitudes. | 
E The whole bundle of rights which went to constitute the Servitudes 
a “complete ownership of property was called Dominium, ok ker 
— Servitudes were regarded as fragments of such dominium 
> — severed from the original stock, and granted to some person — 
2 other than the original proprietor in restriction of the latter’s 
= absolute ownership. For this reason, rights of servitude were 
Called by the Roman lawyers, “jura in re aliend,” that is to 
ome “say, rights over subjects of which the property or dominium 
vested in another or others.” = 
= uch fragmentary rights, or portions of the whole rights —— 
H 0 r bundle of rights called Dominium, were given the name of ay 
Se Servitutes, because the property, over which they were 
exercised, became subject to a sort of slavery, as it were, for ae 
Na “the ie benefit of the dominant owner or the person entitled to ae 
pBrarcise these separate rights over it. — k ; 
| The tezm servitude, however, meant and included some- Servitude a — 
term of wider — 
more than the duty or obligation resting on the owner meaning and — 
rc — of the serviont tenement, and had a wider applica ¢h T —— a 


ave 
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E through succeeding centuries and finally took codified form ‘ 
= under the Emperor Justinian in the sixth century after Christ. Í 
> ‘Turning to the Roman or Civil law, as it is sometimes called, — 
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a * re duty, the jus in re aliend, 


tis — used to express the right 

—* à prendre.” 

ed whid corresponded with easements were 

allied Prædial Servitudes or servitudes relating to*immove- 

abl and Predial Servitudes were called Rural or Urban, 

m according as they related to land or buildings wherever 

situated.” ' 

For example, a rural servitude meant a right of way for 
man, a right of passage for animals, watercourses, etc.,* whereas 
an urban servitude meant a right of support to buildings, a 
right to light, ete.” 

* el Ser As an easement can be acquired by uninterrupted enjoy- 
beacquired by Ment of the right for a particular period of years, 80, in 
preseriptes- Roman: law, a title to a Predial Servitude could be established 

in Roman law by uninterrupted enjoyment for a long period 
of time’ 





* * 
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B. English Law.— 


in and The origin and early growth of the English law relating 

sory ets. to Easements appears to be somewhat obscure. 

ee There is no doubt thatéfrom the earliest times rights of 
2 easement were recognised by the ancient common law of 
England. There are cases in the Year Books in Michaelmas 4 
Term, 7th Edward III, and Michaelmas Term, 14th Hen. V. : 
fol. @5, in which the Court regarded it as settled law that if 
a man had an ancient house, with windows overlooking the 
land of his neighbour, through which light and air had been 
admitted from a time from which the memory of man ran not 
to the contrary, an action lay against any person Who might’ - 
obstruct such light and air.’ n — 



























l a 
' Anstin, Juris., 3rd Ed., Vol. H., p. * Ponnuswami Terar v. The Collector 











843; Gale on Easements, 8th Ed., p. 2. of Madura (1868), 5 Mad. HC. a8 ss 4 
® Inst. Lib. II, Tit. III, 2. e p. 20. ® 
3 Inst. Lib. II, Tit. ITI. m ? See Bagram v. Rhetta Karfor- E 
+ Inst. Lab. I, Tit. II. i mah (1869), 3 B. Ly R, O. C. Je at: — 
ë Inst. Lib. I, Tit. II, 1. a p. 88. 5 
a > — 








— — i 
k It is certain that the English law of Easements has Easements at 

first sub piece toe 
developed in a great measure under the influence of the mixed inf 


common law of England, but if ,regard is had to the™™ 
struggles of the ancient common law to evolve national 
expression out of the conflicting influences of the customs of 
the ancient Britons and the laws of the Romans, Saxons, 
Danes, and Normans, the impossibility of assigning one fixed + 
origin to easements will hardly be a matter of surprise. 
And this impossibility will become the more evident 
when it is remembered that “common law” is the custom of 
the realm, and grows out of those rules and maxims relating 
to the persons and property of men which receive the tacit 
assent of the people by long usage. The more varied, there- 






















fore, the influences affecting the origin of any law, the more | 
varied such origin must be. * i 
Whatever theories there may be as to the origin of the — 
English law of Easements, there is no doubt that one effect i — 
= of the Norman conquest was to impress the Norman juris- — 
prudence strongly upon the common law of England, which, ae 
at that time, must have represented a fusion of Roman, a 
Danish, and Saxon customs.! | . 
Equally certain is it that at aater period, namely, in the Influence of 
reign of Henry III, when the laws of Edward the Confessor — ——— pi 
ond the Norman customs were found insufficient to form a Wa 
ystem of law suitable to the then existing state of society, | Par 
both Courts of Justice and Law writers were obliged to era 


OBS: ad ppt such of the rules of the digest or pandects of Justinian 
as were not inconsistent with English principles of juris- a 
: : a — 

Moredover, the favour which Roman law has found in the 
sig ght of English Courts of Justice is exemplified by the readi- 

3 of those tribunals to accept the guidance of the Roman 

— no direet authority could be cited from the 
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* Gifford v. Lord Yarborough (1828), 
=6 Bing. as p- 167. $8 an CE » pee ale : 
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ns of Tindal, C.J., in the 
ol Acton v. Blundell? 
— there seems little doubt that some of 
iL. of Servitudes has found its way into the 
= of Easements. 
— to the days of Henry III, and assuming that 





E irom that time the Common Law of England began to take 


settled form, it is necessary to refer to the jurisdiction of the 
Chancellor's Court, and to consider the reason of its introduc- 
tion and the effect that the doctrines of equity, which were 
the outcome of such jurisdiction, had on the law of the land. 

Opinions differ as to when the Chancellor's Court, or to 
give it its other name, the Court of Chancery, was introduced, 
but it is certain that the jurisdiction of Chancery was in full 
operation during the reign of Richard II, and that its principal 
function was to remedy the defects of the common law.’ 

Thenceforward, until the passing of the Judicature Act, 
1873, the doctrines of equity and the remedial powers of the 
Court of Chancery continued to expand and develop under the 
fostering care and skilful treatment of successive Chancellors, 
and thè jurisdiction of the Court was applied, according to 
necessity, in the mitigatign of the extreme rigour of the 
common law and the interposition of mild and beneficent 
doctrines suitable to the correction of injustice and the redress 
of grievances. 

With the passing of the Judicature Act, 1873, thas, a 
present administration of law in England was established and : 

= 














the separate jurisdictions of the Chancery and Common Law ~ 
Courts were united in the High Court of Justice for the- s 
purposes of the concurrent administration of law anf equity." 
By the same Act it is provided that, when there is any 
conflict between the rules of Equity ahd Common Law, the — p 


rules of equity are to prevail,* aũd that the High Court — 
power to grant a mandamus or ca in all cases where 

























+ (0348) 12 M, & W. at p. 353. . 3 36 & 37 Vict., c. 06. 


4 Tbid., s. 16. 
s Ibid., s. 24. 
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= to the Court just or expedient that such order should w 
be made! The Common Law Procedure Act, 1854,2 and Comme w 
_ Lord Cairns’ Act, 1858,° paved the way for the Judicature Act pes Pepa = EN 
by respectively giving the Common Law Courts power to Cairns’ Act, | : 
$ issue injunctions and receive equitable defences, and the . 
_ Chancery Court power to give damages in addition to, or in 











_ substitution for, an injunction. — J 
_ The result of these Acts has been to abolish the distinction Me 
between law and equity in disputes relating to easements, and — 
_ to make equity a part of the law. = 
Vrior to these Acts the legal remedy for the disturbance of — 
salt GaSement was either by an action at law for damages or a — 


= Suit in equity for an injunction. Under the present procedure, 






















ee _ there may be an action in the High Court for either form of E 
= relief or for both. eg 
ange As instances of the effect of equitable doctrines, as regards Instances i 
; a easements, may be noticed the case of an agreement in — 
= England, based on good consideration, being held a good ‘mes. 

— agreement, and as conferring a right of easement without — 
T writing, and the introduction of the doctrine of acquiescence i 


E in connection with the acquisition of an easement „by con- 
-structive grant. — 
_ The earhest definition in English law of the term “ Ease- Earliest de- 
< ment” i is to be found in an ancient work called Termes de la ry peared E 
_ Ley,‘ where an easement is described to be “a privilege that — 
“one neighbour hath of another, by writing or prescrip- 
“tion, without profit, as a way or sink through his laud, or A ae 
F * such like.” F J 
The word “Easement” itself appears to be of French or ¢ in 
N ‘ormanorigin, and was probably introduced into the Common ` 
Li uw of England at the time when the Norman Jurispradonce.. J 
began to make itself felt. a ; 
tag! here is no doubt as to.the term “ Profit 4 à , Prendre " being 9y Drigin o 
of Fr ad — aot | . 
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s * 21 & 22 Vict., €. 27, a 
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sar that | easements were known and recognised 
„ that i is to say, Hindu and Mahomedan law. 
fa “in Halhed’s Gentoo Law, p. 162, which is a 
lation of a compilation of the ordinances of thé pandits, 
) le under the direction of Warren Hastings, between 1778 
| e ge 1775, it is laid down that ‘if a man hatha window in his 
“town premises, another person having built a house very 
“* near to this, and living there with his family hath no power 
“*to shut up that man’s window; and if this second person 
“*would make a window to his own house, on the side of it, 
“* that is, towards the other man’s house, and that man at the 
“*time of constructing such window forbids and impedes him, 
“*he shall not have power to make a window. If the drain of 
“*a man’s house hath, for a long series of years, passed 
““through the buildings belonging to another person, that 
“*person shall not give impediment thereto.” Many other 
“ species of servitudes are referred to in the same book.” ? 

In another work, the Vivada Chintamani, various ease- 
ments are mentioned at pages 124 and 125.* 

As segards Mahomedan law, reference to the Hedaya, | 
j Hamilton's Edition,’ shews that a right in the nature of an a 
SA easement is acquired by one who digs a well in waste ground, 
eis, riz. that no one shall dig within a certain distance of it, so as 
to disturb the supply of water. 

Rights to the use of water for the purposes of irrigation are p3 ; 
recognised and defined in the same work.* — 

The same work mentions the right to discharge water on 
the terrace of another,’ and recognises a claim of servitude.” — re | 

i m 
D. Anglo-Indian Law.— —* 
Prior to the passing of a Acts relating to easements, E 


— a 

t Per Norman, J., in Bagram v. J., in Bagram v. Khettranath haik — 

Khettranath Karformah ae (1869), 3B. L. R., ©. C. J. at p. 37. — 

O. C. J. at p. 38, * * Pp..186-155. e ome 

t Ibid. e. 5 Atp. 146. 

3 P, 132, ard ree judgment of Norman, e Ata Ti. 
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principles. 





the development of the law of Easements in British India was 
almost invariably accompanied by the application of English 


Generally speaking, as regards the mofussil,the rule which Law of 


— — 


and recognised by the Indian Courts,® that in the absence of 

any law or well-established custom existing in India, and 

= applicable to the particular case, the principles of justice, 
~ equity, and good conscience are to apply, appears to have for 


India admit of it, the English law may well be taken as the 


measure and standard of such principles. 


And on this 


‘subject it will be useful to quote from the judgment of 
Peacock, C.J., in the Full Bench case (on appeal from the 
mofussil) of Soroop Chunder Hazrah v. Troylokho Nath Roy, 

in which the English law was applied, 
“Now, having to administer equity, justice, and good 
conscience, where are we to look for the principles which are 
“to guide us? We must go to other countries where equity 
“and justice are administered upon principles which have 
“ been the growth of ages, and see how the Courts agt under 
4 “similar circumstances; and if we find that the rules which 





Ben. 





! Ben. Reg. III of 1793, s. 21; 
Reg. VI of 1793, s. 31. 

2 Bom. Reg. IV of 1827, s. 26. 
hey 3 Bhageeruthea Debea v. Greesh Chun- 
— der Chowdhry (1863), 2 Hay at p. 546; 
 Seeretary of Statev. Administrator-General 
of Bengal (1868), 1 B. L. R., O. C. J., 
i en 87; Mithibas v. Limji —  Banaji 
Lomo, I. L. R., 5 Bom., 506; Charu 
v. Dokouri Ch — Thakoor 
1882), I. L. R., 8 Cal. at p. 959 ; 10 Cal. 
R., 577 ; Abdool Hye v. Mir Miaj 













Surnoke 


vy 10. 

i — Troy- 
NafhRoy (+868), 9 W. R., 230; 

—— rch § Co. v. The Court of 


oo, — 
» 


he Hossain (1883), L. R., 11 Ind. 


ards “ba p Ie he: Ind. App, § Sep. 2 


Vol. at p. 100; Ram Lall Singh v. Lill 
Dhary Mahton (1878), I. L. R., 3 Cal., 
778; Muthoora Kant Shaw v. The Indian 
General Steam Navigation Co. (1883), 
I. L. R., 10 Cal. at p. 189; Webbe v. 
Lester (1865), 2 Bom. H. C., 55; Mithibai 
v. Limi Nowroji Banaji (1881), I. L. R., 


5 Bom., 506; Chunidal v. Manishankar — 


(1893), I. L. R., 18 Bom., 623; and see 
Brojodurlabh Sinha v. Ramanath Ghose 
(1897), I. L. R., 24 Cal. at p. 930. And in 
Culliandoss Kirparam v. md (1862), 
2 Ind. Jur. O. S., 15, it was said that the 
law of easements in England being 
derived from the Civil law has no peculi= 
_arities debérring its — to — 
“subjects in India. | — 
s E 9 W. — R it 
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has beemestablished by regulations in Bengal! and Bombay? ™*"“ 


its corollary that, where the usages and habits of the people of “Justice, 


equity, and 
good con- 
science,” 
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down ar accordance with the true 
uty, we cannot do wrong in following 


Tegards the Presidency-towns, however, a different rule 
— under the jurisdiction of the Supreme and 
j Hi gh h Courts as to the law to be applied. 
m By virtue of the provisions contained in the Charters 
constituting these Courts, English law is to be administered in 
all cases except those relating to mheritance or succession to 
lands, rents, and goods, and all matters of contract and dealing 
between party and party in which a Hindu or Mahomedan 


i is a defendant, in which case the Hindu or Mahomedan law, 
if any, must be applied.” | 
$ In conformity with these provisions, High Courts have felt 
A themselves bound to apply the English law in cases of ease- 
ments arising within their jurisdiction.’ 
— nang a And m further testimony to the application of English 
lish principles principles to the subject of easements in India, whether in 
n hep ll cases arising in the Presidency-towns or in the mofussil, may 
et tenü, be noticed the observation of Mr. Whitley Stokes in the 


Statement of Objects and Reasons accompanying the intro- 
Pt. duction of the Easements Bill of 1880,° to the effect that the 

i law of England “being just, equitable, and almost free from 
“local peculiarities, has, in many cases, been held to regulate 
“the subject in this country.” * 


Dn —TTT 


1 Webbe v. Lester (1865), 2 Bom. H.C. Xarformah (1869),3 B. L.R., 0. C.J. 18; 

at p. 56; see also, as to the extent of Bhuban Mohan Banerjee v. Elliott (1870), 
English law to be administered, Brough- 6 B. L. R., 85; Modhoosoodun Dey v. 
ton’s Civil Procedure Co®e, VIII of 1859, _Bissonath Dey (1875), 15 BLL. R, 361. 
4th Ed., p. 893; and Morley’s Digest, In Bombay, Cullian Doss y v. 
Vol. I, p. xxii of the Introduction. Cleveland (1862), 2 Ind. Jur., O. S., 16; 
? Bagram v. Kiettranath Karformah 

- (186997 3 B. L. Rọ, O. C. J., 18; Bhuban 
Mohan Banerjee v. Elliott (1870),6 B. L. R., 
85; Modhoosoodun Dey v. Bissonath Dey 


Botlewalla (1871), 8 Bom. H. C., O. C. J., 
181, 
Ve The Collector of Madura — 





Ratanji H. Bottlewalla v. Edalji H. 


In the mofussil, Ponnusawmi Tevar — 
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Ss ; 








Sis Dahl, Daras vi Kheltranath 





(1875), 15 B. L. R., 361, 
3 Gazette of India, 1880, Part V, July Vencatachella Musagi (1832), 7 
to Dec., p 476. H. C., 60; Morgan v. Ki 








LL. k, Mad., 46, 
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À ( 49 ) 7 A 
pe E Repealed Indian Enactments relating to Easements.— 
x Under this head the Acts requiring notice are the Limita- —— Limita- i 
= tion Acts, XIV of 1859, IX of 1871, and XV of 1877. meo 
Ba Act NIV of 1859 was repealed by Act IX of 1871, which * 
— in turn was repealed by Act XV of 1877, which itself, so far — 
i as the definition of “ Easements” and sections 26 and 27 are 
= Concerned, has been repealed by the Indian Easements Act, V — 
of: 1882, as regards the territories to which the latter Act 5 
applies. = 
a All these Limitation Acts applied to the whole of British Act XIV of ae 
— India, and although Act XIV of 1859 contained no provision ea 
= expressly referring to easements, it is worthy of remark, as a a a 
= matter of historical interest, that the High Courts of Bengal 3 A is 
= and Madras, at a time when there was no precise rule in the eae 
zN _ Mmofussil as to the period of uninterrupted enjoyment required * 
= to establish an easement, shewed an inclination by analogy to ae 













a section 1, clause 12, of the Act, to adopt twelve years as such os Ex 
— period." But the Bombay High Court declined to accept — 


such analogy on the ground that the long-established law of | 
oR < potabay required a period of twenty years for the establish- es 
= ment of an easement.” : 











SR The first Indian Act which expressly recognised Easements Act 1X of — P 
A was the Limitation Act, IX of 1871. A 
= It contained no interpretation of “ Easement ” as is found Section 27. 
— in section 3 of the Limitation Act, XV of 1877, but by section 
| me 27 it provided for the acquisition of an easement, whether | 
| < affirmative or negative, by the enjoyment of such easement, ‘a 
ae as of right and without interruption, for a period of twenty — 
wears. — — 

E * section 28 of the same Act in computing the said Section 2 — 
riot of twenty years, provision is made for the exclusion, — 
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"ad oe a TEs —* 
a s against the reversioner, of the time for which any easement, = 
> i T —— 
other than easements of light and air, was enjoyed on or over  — 
| -a an 
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* — — v. Ameer Ally | Mad. H. Č. atp. 21. * 
368), £ * ⁊. J 91 ; Ponnusawmi Tertar 2? Narotam Bapu v. Ganpatrav Pandu- 


—— (i869), 5 rang (1871), 8 Bom. 1. C. c. 6. (e — 
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contin nui ice of the interest of his 
for life or for a period exceeding 
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2 th second sthedule annexed to the Act, Articles 
a ao, and 118 provided for the limitation of sums for the 


sof easements by the period of two years and six 








nr} p 


* —E respectively, and Article 146 provided for the limitation 


of suits for declaration of mghts to easements by the period of 
twelve years. 

Article 51 related to a suit for damages for the obstruction 
of a way or watercourse, Article 32 to a smt for damages for 
the diversion of a watercourse, and Article 40 to suits for 
damages for the disturbance of other easements ; whilst Article 
118 related to suits for which no period of limitation was 
provided elsewhere in the schedule.’ 


Act XV of Act XV of 1877, which repealed Act IX of 1871, mtro- 
Waes = duced into its interpretation clauses in section 3 the following 
paragraph relating to easements — 
| “* Easement’ includes also a right, not arising from 
-T F ERREI 8 
unt.” “eontract, by which one person is entitled to remove and 





“ appropriate for his own profit, any part of the soil belonging 
“to another, or anything growing in, or attached to, or sub- 
“ sisting upon, the land of another.” 

As already seen, this provision has resulted in the fusion 
of easements and profits a prend re. 

Further, sections 26 and 27 of Act XV of 1877 contain 
the same provisions regarding easements as those which were 
embodied in the corresponding sections 27 and 28 of the Act 
of 1871, except that section 28 of the latter Act expressly 
excluded easements of light and air from its operation, and ^ ; 
that section 27 of the Act of 1877 applies to all easements. . a 
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t For the application of this article, see because it was thought to complicate the. p E 
Chap. XI, Part ITI (5). law, and because the reasons which led” i 
? From the statement of and to the Msertion of a like exception in 
Reasons in the indian Limitatfes Bill of Ț the English Prescriptive et did 























1877, it appears that the exception as to” seem to apply to India (Gazette of Ind * 7 F pa 
_— air was struck out of s. 28, cs oe ee — * 
>» i E d a rF "iar 
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AA The foregoing definition of “ Easement” and sections 26 i 
= and2 were repealed by section 3 of the Indian Easements — — 
-= Actin the territories to which it applied." 

H Articles 86, 37, and 38 of the second -schedule corre: 





spond with Articles 40, 31, and» 32, respectively, of the 
previous Act, but differ in the respect that Articles 37 and 
88 make three years instead of two years the period of 


limitation. 
Further, Article 120 of the Act of 1877 corresponds with | 
Article 118 of the Act of 1871. E3 
„ Subject to the provisions of section 26 with reference to s 


easements acquired by long enjoyment, Article 120 governs 
suits for injunction to restrain or remove the disturbance of K: 
easements.” 
In Act XV of 1877 there is no article corresponding with 
Article 146 of Act IX of 1871. The articles of Act XV of 
1877 have not been repealed by the Indian Easements Act, 
and therefore govern the limitation of suits relating to ease- 
-~ ments in the whole of British India.’ — 
It has been laid down by the Privy Council that the object Object of Acts 
of Act IX of 1871 was to facilitate the establishment of Sy ob ce 
rights of easements by allowing an enjoyment of twenty These Acts 
















years, if exercised under the conditions prescribed by the —— Be 
Act, to give without more, a title to easements, but that Busty’ 
the Act was remedial, and was neither prohibitory nor — 
= exhaustive. i z 


Under it a man might acquire a title who had no other — 
= might at all, but it did not exclude or interfere with other titles ee 
— and modes of acquiring easements.‘ an 
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1 J.e. Madras, Central Provinces, and v, Mattu (1890), I. L. R, 13 Mad., — 
ee the Indian Easements*Act being 445. * 
itse extended by Act VIII of 1891 to > See further, Chap. VII, Part II; 
~ Bomba yay, the North-Western Provinces, Chap. XI, Part III, (5). = 
— and Judh {now together called the United * Rajrup Koer v. Abdul Hossein —— 
Provinces), see infra, F, and Apps. VII I. L. R.„6 Cal., 394; 7C.L.R,529;7 
and} XI, > „Iud. App., 240; and see —— — 
Shei, A ap. VII, Part II, and Chap,” Dey v. Pinoh Dey (1876), 15 B. L. Ry Ja — 
XI, P: tt Eh « and — ~ 861, See — * vi, hsi 
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Compensation. 
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Compensation 
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è * lea Indian Enactments relating to Easements. — 


t will he convenient to notice these Acts in chronological — 


The first unrepealed Indian enactment on this subject is 
a= Act VIII of 18738, an Act of the Governor-General in @ouncil 
entitled “The Northern India Canal and Drainage Act,” and 
applying to the Punjab, North-Western Provinces and.Oudh, 
and the Central Provinces. ; 

By section 8, clause (h), it is provided that compensation 
will be awarded by Government as regards damage done in 
respect of any right to a watercourse or the use of any water 
to which any person is entitled under the Indian Limitation 
Act, 1871, Part IV (with which Part IV of the present Limi- 
tation Act, XV of 1877, corresponds). 

Clause (7) of the same section provides how the amount of 
such compensation is to be determined. 

By section 32, clause (b), of the same Act no claim is to be 
made against Government for compensation in respect of loss 
caused by the failure or stqppage of the water in a canal by 
reason of any act beyond the control of Government. 

The next Act in order of time is an Act of the Bengal 
Council, Act III of 1876, called “ The Bengal Irrigation Act.” 

By section 11, clause (g), of this Act it is provided that 
compensation may be awarded as regards damage done in ~ 
respect of any right to a watercourse or the use of any water — 
to which any person is entitled under the Limitation Act of 
1871, Part IV. a ; 


1 Achul Mahta v. Rajun Mahta (1881), State (1880), I. L. R., 5 Mad., 226, Sre 
I. L. P., 6 Cal., 812; Koylash Chunder Raja Vericherla v. Sri Raja Satracherla - 
Ghose v. Sonatun Chung Barooie (1881), (1981), I. L. R., 5 Mad., 253; Arzan v. 
I. L. R., 7 Cal., 182; 8 Cal. L. R., 281; Rakhal Chunder Chowdhry (1883), L 
Charu Surnokar v, Dokouri Chunder L. R., 10 Cal., 214; Eshan Chandra > 
Thakoor (1882), I. L. R., 8 Caln 956; 10 ` Samanta v. Nil Moni Singh (1908), J. 
Cal. L. R., 577; Punja Kuvarji v. Bai- L. R., 35 Cal., 851; and see’ ihe Delhi — 
Kurar (1884), I. L. R., 6 Bom., 20; and Titon Bank v. Hem Lall — — 














Srinivasa Rau Saheb v. The Secretary of (1887), I. L. R., 14 Cal., 839. A” ® eee 
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n somes the Specific Relief Act, I of 1877, which Specific Reliet 
whole of British India except tke — Act, I of 18774 = 
efined i in Ask. XIV of 1874. Sections 52 to 57 Preventive 

al with the subje t o { preventive relief- by temporar”, — 
rpetual, and mandatoi injunctions to prevent and remedy — 
the disturbance of easements. Rk- 
= Seetion 54 of the same Act recognises the alternative 
method of relief by damages. 

The next Act in order of time is the — Limitation Limitation 
oat / of 1877, the provisions of which, as relating to ease- — — 
“ments, have already been referred to. * 
ft will be agucembered that this Act has been. — 
ze he Iydian Ea nents Act only as regards the or ae 

= to which the latter Act applies. aR 
_ It may, therefore, as regards easements, be said to apply to — * 
the whole of British India excepting those parts thereof to which as regards | 
_ the Indian Easements Act applies, that is to say, the Limitation 
Act, XV of 1877, applies to the whole of British Indis except 
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the Provinces of Bombay and Madras, the North-West 
Provinces and Oudh, the Central Provinces, and Coorg. — 2m, 
The next Act dealing with easements is the Tralee of ['ronsfer 
Property Act, IV of 1882, whith by section 6, clause (c), Wer ike 
provides that an easement cannot be transferred apart from — Oy 
the dominant heritage, and by section 8 provides that unless 


a — intention is expressed or necessarily implied a 




















C a 
sfer of property’ passes forthwith to the transferee the —— 
asements annexed thereto. — 





Di ext in order comes the Indian Easements Act, V of fnan 
A _„ 1882, which applied, in fhe first instance, only to Madras, the br iss — 
Lentral Provinces, and Coorg, until extended by Act VIII of a 
891 to Bombay and the North-Western Provinces and Oudh. | 
—* Tt came into force on 1st July 1882. +. 
E “Som next Act to be noticed in connection with easements is —— Prone a 
e Criminal Procedure Code, Act X of 1882. Act X o a $ 
3. —— pts 





Ad 
* (oe VI, Part I, Appendix VIII. ‘i 
— history of the Act, sec. 
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“Magist rates i in cases of dispute concerning ease- 


——s — 
——— 


Jas ct 
xt in Pi. bomes the Civil ai@eediaté- Code, Act XIV of 
* which Act sections 492-497 regulate the subject of 
— injunctions. 

Then comes Act VIII of 1891, entitled an Act to extend the 
Indian Easements Act, 1882, to certain areas in which that 
Act is not in force, whereby the Indian Easements Act was ~ 


‘a : _ It may here be mentioned that suits relating to easements — 
— ituted in Bombay, the North-Western Provinces, and Oudh 
* — the passing of the Indian Easements Act but before the 
passing of Act VIII of 1891, have been held uot to be governed 
p ~ by the Indian Easements Act.? 
and Acquisi- Lastly comes. the Land -Acquisition Act, I of 1894, by 
eh a. section 3, clause (b), whereof, it i” provided that, for the 
(8). po-post of this Act, a person shall be deemed to, be interested 
and if he i is — in an easement affecting the land. 

Ea ae an as Law in force in British India relating to 
- Easements. 








In Part II of this chapter have been noticed generally, as to 
history and present application, the law, statutory and other, by 
which the subject of easements is regulated in British India. 
“Localdivisions It* may be useful here to summarise that law, as it now 
‘ef the sabject. exists, in accordance with the local or geographical divisions 
of the subject. 


—— Bengal— 


(a) The Bengal Irrigation Act, III of 1876, section 11, 
clause (g). ‘ 


’ 


r 
r 





1 As to the power of a magistrate 2 Udit Singh v. Kashi Ram (1892), 
under this section, see Pasupati Nath I. L. R.,al4 All., 186; Wautzlerv. Sharpe 
Bose v. Nando Lall Bose (1906), 5 Cal. (1893), I. L. R., 15 All, 283: Chunilal 
W. N., 67; Nalit Chandra Neogi v. v. Manishanker (1893), I. L. R., 18 Bom., 
Tarini Pros\ad Gupta (1901), 6 Cal. G16. a 
W. N., 335, * 











extended to Bombay, the North-Western Provinces, and Oudh, 











(b) The Specific Relief Act, I of 1877, sections 52-57. 
(c) The Indian Limitation Act, XV of 1877, section 3 Ê- 
(interpretation of “ easements ”), sections 26 and 27, 
, and Articles 36, 37, 38, 120. 
om (d) The Transfer of Property Act, IV of 1882, section 6, 
£i clause (c), and section 8. 
ie (e) Criminal Procedure Code, Act X of 1882, section 
ae » 1473 
— (f) Civil Procedure Code, Act XIV of 1882, sic tit : 
492-497! . $i 
. () Land Acquisition Act, I of 1894, section 3, clause (b). ‘ à 
(h) In Caleutta (as subject to the Original Civil Juris- In the High 
i diction of the High Court), the principles of the 
i English Law of Easements as developed out of the A 
ae: doctrines of the common law and equity and resting = 
— on judicial authority. —— 











i (:) In the mofussil, i.e. Bengal outside the Original Civil In the mofas- ae 
— Jurisdiction of the High Court, the principles of © H 
—— justice, equity, and good conscience which have 2 
been interpreted to mean the English law where j i 

the application of such law is — to the usages —— 
= | 
* and habits of the people. — 















_ + Extended under the Scheduled Dis- (b) Under the Scheduled Districts 
onan ; tricts Act to— Act, in the Districts of Hazari- iz 
fee (a) Western Jalpaiguri (see Garette bagh, Lohardaga, and Man- oe BES 
of India, 16th December 1882, bhum, and Pargana Dhalbhum, eat n 
Part I, p- 511). and in Kolhan in the District ae 
6 Districts of Hazaribagh, Lohar- of Singbhum (see Gazette of — 
daga, and Manbhum, and Par- India, 22nd October 1881, Part — 
gana Dhalbham in District of I, p. 504)~ 
| —— (see Gazette of India, * Declared in force in the Sonthal = 8 
_ 16th of February 1878, Part I, Pergunnahs by Reg. III of 1872, s. 3, = 
EEP as amended by Reg. TIT of 1886, s. 2, —— — 
t The whole Code (except ss. 1 anā 3) = = =- 
has been extended to the Districts of Baas 
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Ocsate of India, 3rd Jane — p, 
p. 218. — | 
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— Act. I of 1877, sections 52-57. 
m Limitation Act, XV of 1877, Articles * 
zA = 120. 
is ranet of Property Act, IV of 1882 section 6 
pe ection 6, 
clause (c), and section 8. 
This Act was extended to the whole of the territories 
(other than the Scheduled Districts) under the administration 
of the Government of Bombay from the Ist January 1893.2 
| (d) Indian Easements Act, V of 1882. The whole. 
pr This Act was extended to the territories administered, by 
the Governor of Bombay by Act VIII of 1891 which received 
the assent of the Governor-General in Council on the 6th 
March 1891. 
ie) Criminal Procedure Code, Act X of 1882, section 
147. 
(D Civil Procedure Code, Act XIV of 1882, sections 
492-497. 
(g) Land Acquisition Act, I of 1894, section 3, clause (b). 


3. In the North-Western Provinces and Oudh*— 


ss The N..W. P. (a) The Northern India Canal and Drainage Act, VIII 
oe of 1873, section 8, clauses (h) and (ò, and section 
* 82, clause (b). f n 
F (b) Otherwise, the same law as in Bombay, Madras, 

. the Central Provinces, and Coorg, except that the 

Transfer of Property Act is not in force in the 


North-Western Provinces and Oudh.*' = a: 
The Indian Easements Act was extended to the North- rae 
Western Provinces and Oudh by Act VIII of 1891.7 — 

















pi a * eae. 
! Extended to Sindh, one of the Sche- ©°4 The whole of the Civil Procedure oe 
duled Districts, Bombay (see Gazette of Code (except ss. 1 and 3) has been ex i 


e 


Jandia, 4th December 1880, Part I, p. 676). tended to Pargana Jaunsar Bawar in ea 








? See Gorernmews Gazette, Debra® Dun District and the Schedulec 
1892, Part I, p. 1074. portion of the Mirpur Dect (Ge - 
* Now known as “The United Pro- of India, 3rd June 1882, Part I, p. 217). 
vinces.” a 
| ; Eo 
Fee, — = — ae 






































Poe 
— 4. In Madras— 
is = The same law as in Bombay, North-Westerr Provinces, Madras. -~ 
— Oudh, Central Provinces, and Coorg, except that the Indian ; 
— Nasemeo Act was made applicable to Madras in the first es 
— instance, and accordingly came into farce there on the Ist July | 
~ 1882, and that the Transfer of Property Act is not in force in 
— * Madras. 
ae 
er: 5. In the Central Provinces and Coorq— : 
a. The same law as in Madras,’ excepting that the Northern The Central == 
ae India Canal and Drainage Act, VIII of 1873, section 8, ———— £ 
— clauses (h) and (i), and section 82, clause (b), applies to the oe 
Central Provinces and not to Madras or Coorg, and that — 
_ the Indian Limitation Act, XV of 1877, is not in force in F 


© Coorg. 
i — 

6. In the Punab— 
eee (a) The Northern India Canal and Drainage Act, VIII The Punjab. 
eit. of 1873, section 8, clauses (h) and (i) and section 
* 32, clause (b). 

(b) The Specific Relief Act, I of 1877, sections 52-57.? 





















— (©) The Indian Limitation Act, XV of 1877, section See 
oe ie — + 3 (interpretation of Easement’’), and sections 26 5 
ae and 27 and Articles 36, 87, 38, 120.2 i Eor 

(d) The Criminal Procedure Code, Act X of 1882, ; 


section 147. 

=O) Civil Procedure Code, het XIV of 1882, sections 
492-497.4 

( D Land Acquisition Act, section 3, clause (b). 


ber 1 The Specific Relief Act I of 1877 has of the Punjab (see Gazette of India, Sep- 


en extended to— 
— (a) The Scheduled Districts of the 
Central Provinces (see Gazette of 
— 13th December 1879, 
= wrt I, p. 772). 
a (see Cizette of India, 3rd 












tember 22, 1877, Part I, p. 562). 

3 Declared in force in the District of 
Hazara, one of the Scheduled Districts of 
the Panjab by Reg. II of 1874, s. 3. 


_ 4 The whole Code except ss. 1 and 3 k 
has been extended to the Scheduled 


Districts of the Punjab. 















o sin, equity, and good conscience 
ig to be applied by the Punjab Chief 
eal | ander Act IV of 1866, section 19, in the 

E exexcise of ifs original and appellate jurjsdiction. 
- ActIV of 1846 was repealed by Act XVII of 1877, 
in turn repealed (except as regards section 18) by 
Act XVIII of 1884. In the last two Acts nothing 
is said as to the law to be applied, but the Court 
would no doubt follow the principles of Enghsh 
i law in the absence of any Indian law or well- 
Ee established custom.’ 
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7. In Assam— 


Assam, Assam being one of the Scheduled Districts, none of the 
enactments in force in British India apply thereto unless 
specially declared to be in force, or extended by notification in 
the Gazette of India and the local Gazette (if any).? 

(a) The only Acts relating to easements that, at present, 
appear to be in force in Assam are the Specific 
Relief Act, I of 1877, and the Civil Procedure 
Code, Act XIV of 1882, extended to the Districts 
of Kamrup, Ngwgong, Darrang, Sibsagar, La- 
khimpur, Goalpara (excluding the Eastern -Duars), 


i l Sylhet and Cachar (excluding the North Cachar 
È 5 Hills). 3 
R _ (b) Generally speaking, under section 37 of Act XII of 


1887,‘ the law to be administered in the Civil 
Courts of Assam, which are subject to the superin- 
tendence of the Calcutta High Court, is, in the 
absence of any other law, the law of justise, equity," 
and good conscience.” 





— 
1 See Punjab Record, No. 89 of 1876, p. 662, and Assam Gazette, 1877, Part I, 
and Gazette of India, July to December p. 383. 
1880, Part V, p. 476. ‘ The Bengal, N.-W. P. and Assam — 
2 See Scheduled Districts Act, XIV of Civil Courts Act. @ De 
1874, ss. 3-5. s Ibid., s. 37 (2). 
3 See Galette of India, 1877, Part I, e 
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8 In Burma— | 
By section 2 of Act XX of 1886, called the Upper Burma Burmas 
_Laws Act, Upper Burma and Lower Burma, the latter being | 
then known as British Burma, were constituted one province 
ealled Burma. 
By gochon 4 of the same Act the expression “‘ British 
Erm urma ” occurring in any enactment in force at the passing of 
the Act is to be read as “ Lower Burma.” 
When, therefore, in any Act, prior to Act XX of 1886, 
relating to easements, the expression “ British Burma” is 
fourd, it must be taken as referring to “ Lower Burma.” 
For present purposes, therefore, it will be conyenient to 
take Lower Burma and Upper Burma separately. 


(1) In Lower Burma— 

Specific Relief Act, I of 1877, sections 52-57. 

Indian Limitation Act, XV of 1877, section 3 (interpreta- Lower Burma. 
tion of “ Easement”), and sections 26 and 27 and Articles 36, 
37, 38, 120. a 

Transfer of Property Act, IV of 1882, section 6, clause (e), 
and section 8. This Act, as regards Lower Burma, is in force 
only in the area included within the-local limits of the ordinary 
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— civil jurisdiction of the Recorder of Rangoon, and was extended F 
thereto from the 1st January 1893. a eS 
— Criminal Procedure Code, Act X of 1882, section 147, Land — 
Soe ae Act, I of 1894, section 3, clause (b). ‘ — 
— e 
— = (2) In Upper Burma— : A 
a ) Specific Relief Act, I of 1877, sections 52-572 
= (b)- Indian Limitation Act, XV of 1877, section 3 (inter- 
ae pretation of “ Easement”), and sections 26 and 27 — 
— — = and Articles 36, 37, 38, 120.3 . a 


1 See Burma Gazette, 1892, Part I, First. Schedule; declared in force in 
p 373 Upper Burma by Act XIII of 1898, s. 4 
i to Upper-Burma (except (1), and First Schedule, repealing Act — 
the Sha: 5* æe Gazette of India, XX of 1886. = 
| * te p- 272, and declared in Declared in force in Upper Burma by — eee 
j — — Act XIII of 1898 (s. 4 (1) ‘and First ae 
I of — s. “4 (1), and Schedule), —— ee — a — 
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> Code, Act X of 1882, section 


qa with certain modifications, been extended 
o l ymai (except the Shan States) by Regđdation VII 
: 1886. 
(d) Civil Procedure Code, sections 492-497. 
(e) Land Acquisition Act, section 3, clause ())- 
Generally—By Regulation No. VIII of 1886, providing for 
the administration of Civil Justice in Upper Burma, section 
87, sub-section (2), the Courts, in cases not provided for by 
sub-section (1) of the same section, which sub-section does not 
relate to easements, are to act according to justice, equity, and 
rood conscience. 


è my pr” 
wil 


(3) In Burma gqenerally— 


Act XIM of 1898, the Burma Laws Act, repealing section 
ome —-4 of Act XI of 1889, provides as follows, by section 13, which 
reproduces the repealed section, for the law to be administered 
by the Courts in Burma, namely :— 

“Subject to the provisions of sub-section (1) ” (which does 
not apply to easements), “ and of any other enactment for the 
“time being in force, all qfiestions arising in civil cases insti- 
“tuted in the Courts of Rangoon shall be dealt with and 
“ determined according to the law for the time being adminis- 
“tered by the High Court of Judicature at Fort William m 
“Bengal in the exercise of its ordinary original civil juris- 
“diction.” * 


“ (2), or by any’ other enactment for the time being.n foree, 


“ conscience.” * ; 

— — — —— — — — — — — — — — — — 

* See Act XIII of 1898, s. 4 (1), and of 1900, the Recordei's Court ta aan 

_ First. Schedule, repealing Act XX of — PERED] mode Chef Cu et | 

18%, 9 Lowet Burma has been established. 
* Ibid. r * S. 13, sub-secffon (3).@e 

— — ae 
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“In cases not provided for by sub-section (1) or sub-section 


“the decision shall be — to justice, equity, and — E 
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fr Characteristic Features of Easements. 
Tar 
E PAGE PAGE 
tes * Asecciation of Easements with Exercise of Easement creates no right 
x  Gominant and servient tenements... 55 in favour of servient owner acs el 
Restrictive character of Easements ... 56 Easement attaches to soil of servient 
= - Easement cannot be dissociated fren tenement —— 
a dominant tenement . ry 08 Easement a fractional right... 62 
Hy, Dominant and serrient —— Easement a right ì in rem ran saa M 
F must belong to different persons ... 58 Easement an incorporeal right .. OS 
- ~ Easement must be beneficial to domi- Easement not an interest inland... 63 
Manttenement o . a OB Easement a restrictive, not exclusive 
— - Easement conferring benefit on right .. * J 64 
ate — tenements other than dominant Easement definite and limited. — i ee 
— lenement, not inealid Ae ak i ERI ne 
Ir has been seen that an easement, while conferring a Association of = 
‘ easements with 
night on the owner of the dominant tenement, imposes a dominant “ih ; 
y: servient —— 
* corresponding burthen on the land which is the subject Of tenements, . 
- i 

















the servient tenement, and that, to the extent of such burthen a 


— 4 _ or obligation, there is a curtailment or restriction of the rights 
$ — the owner of the servient tenement. Thus, it is one of the 
sential qualities of an easement that it should be associated 
wit tvo distinct tenements, or heritages as they are called in 
3 Indian Easements Act, the Dominant Tenement to which 
“the right ls accessory or appurtenant, and the Servient Tenement * 
in, upon, or over which the right is exercised and a correspond- = 
ing g burthen or obligation imposed. If there be no dominant J— 
= N — » there can be no oe pe 
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w 





ee) v — (1865), 3t L. J. (1802) 1 Q. B., 668; Chundee Charn Roy 
Exch., 5i RE Rangeley v, The Midland v. Shib Chunder Mundul (1880), 1. L. Ray : come 
68), LER., 3 Ch, App., 806 _ 5 Cal., 9455; 6 Cal. L. R., 269; Ashraf Ali be 
poan (816); Hawkins v. Jaga Nath (188), I L Ry 6 Ak = 
pO Le Je Q. By 1 BB 5 ee 
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[si fartin, B., states © positively that to 
Asem en! Shere * be two tenements, a domi- 
$ yh ic ich the right belongs, and a servient one upon 
the bligation is imposed. 
dn Rar * vV. The Midland Railway Co., Caffns, L.J., 
id: “There can be no easement properly so called unless 
“there be both a servient and dominant tenement.” 2 
And in a later case 1t was said that the word “ Easement ” 
implies a dominant tenement in respect of which the easement 
is claimed, and a servient tenement over which it is claimed 
in respect of the dominant tenement.’ 
So, too, in the case of a profit à prendre there must be 
a dominant and servient tenement. A profit wholly uncon- 
nected with the enjoyment of the right of property in the 
dominant tenement cannot be claimed as appurtenant to the 
dominant tenement.‘ | 
Definitions in The following definition of Dominant and Servient Hert- 
ae — tage is given in section 4 of the Indian Easements Act,’ 
namely :— 
“The land for the beneficial enjoyment of which the right 
“exists is called the dominant heritage, and the owner or 
“occupier thereof the dominant owner ; the land on which 
“the liability is imposed is called the servient heritage, and 
“the owner or occupier thereof the servient owner. 
Thus, where the owner of a house has, for the hen 
— enjoyment thereof, a right of way over his neighbour's land, 
— the house is the dominant heritage or tenement, and the 
neighbour’s land is the servient heritage or tenement. 
Section 7 of the Indian Easements Act defines and illus- 
trates the rights Which are capable of restriction threugh the * 
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-1 Ubi sup, N. S., 91; 81 L. J. C. P., 226; Sude m 
2 Ubi sup. worth v.cle Fleming (1865), 190. B.N. S., * 

3 Hawkins v. Rutter (1801),°61 L. J. 687 (709); 84L. J. Œ P., 38486811).  — 
Q. B., 146. E A E RN 
* Bailey v: Stephens (1862), 12 C. B. : — 
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“ Easements are restrictions of one or other of the following 
“rights (namely) — 

‘“ (a) The exclusive right of every owner of immoveable 
‘“‘ property (subject to any law for che time being 
“in force) to enjoy and dispose of the same 
“and all the products thereof and accessions 

“ thereto.” 
“ (b) The right of every owner of immoveable property 
“ (subject to any law for the time being in force) 
“to enjoy without disturbance by another the 
“natural advantages arising from its situation.” 
“Clause (a) deals with the exclusive right of property, and 

is illustrated by Illustration (a). 

Clause (b) deals with a class of rights known as “ Natural 
Rights.” 4 

Illustrations (b) to (j) provide instances of Natural Rights. 

These rights are regarded by law as the ordinary incidents 
of property, and are duly protected. 

But interference with these rights is not unlawful if it is 
founded on a right of easement which will, to a given extent, 
curtail or restrict such natural rights. 

Illustration (%) to section 7 gontemplates the case of a 
natural right being restricted by an easement known to the 

Civil Law as the Servitus aque ducendeæ, that is to say, the 
right of diverting water which in its natural course would flow 
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over or along the land of a riparian owner and of conveying 
— it to the land of the party diverting it, that is, the dominant 
owner. 

‘The restrictive nature of such an easempent is shewn by 
oe curte:iment of the rights of the owner of the servient 
i aa tenement. It subjects him to disadvantage by taking from 





him the use of the water for the watering of his cattle, the 
— of his land, the turning of his mill, or other bene- 
use to which water may be applied.* 


i 
= j 
i +f 


Fa — to* igi see Chap. I, Part I, — and Hereford Ry. Co. (1871), S an 
a ——— Pa L. R.. 6 Q. B., 578 (587) ; —* T — 
_ * Per Cockburn, Cdn in Mason v. -293 (297). 
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anne F dissociated from the dominant 
here c * —* an easement in gross.’ 

ay y appendant toa house or land cannot be granted 
D ade in gross; for no one can have such a way, but 
o has the land to which it is appendant.? a 
2 ” This is a fundamental principle of the English law of 
Joa r Easements and has been recognised in India by section 6, 
elause (c), of the Transfer of Property Act, which provides 
that an easement cannot be transferred apart from the 
dominant heritage.” 

It is further essential to the existence of an easement that 
the dominant and servient tenement should be in the owñer- 
ship or possession of distinct persons.‘ It is apparent that 
since an easement implies a right to be enjoyed on the one 
side and an obligation to be borne on the other, the union 
of the right and the obligation in the absolute ownership or 
possession of the same person deprives the easement of its 
distinctive character and converts it into an ordinary right 
of property.’ “For none can have land and also an easement 
over it.” ù 


Te 


= Dominant and 
Servint tene- 
meot must 
belong to dif- 
ferent persons. 


Easement must Another characteristic and essential feature of an easement 
— — is that it must be beneficial to the dominant tenement. In 
ment. 


the leading case of Ackroyd v. Smith,’ it was said that a right 
unconnected with the enjoyment or occupation of land, cannot 
be annexed as an incident to it.’ | 

The words “ beneficial enjoyment of the land” contained 








1 See Chap. I, Part I. 

2 Ackroyd v. Smith ~1850), 10-C. B., 
164; 19 L. J. C. P., 315. 

3 See App. VI. 

4 Obhoy Churn Dutt v. Nobin Chunder 
Dutt (1868), 10 W. R., 298; Sham Churn 
Auddy v. Tariny Churn Banerjee (1876), 
I. L. R., 1 Cal., 422 (428) ; Morgan v. 
Kirby (1878), I. L. R., 2 Mad., 51; and 
see Gale on Easements, 8th FA., pp. = 
18. 

5 As to the difference in the effect 


respectively produced on an easement by- 


unity of absolute ownership and unity of 
possession, see Chap. IX, — IT, A, and 
Chap. X, Part II. 

6 jes v. Grate — L. R., 6 
Ch, App. at p. 767. 

1 Ubi sup. 
Ë See also Bailey v. Stephens (1862), 
12 C. B. N. S., 91; 31 L. J. C. P., 226; 
Ellis v; The Mayor of Bridgworth (1868), 
15 C.B.N. S., 52; Hill v. Tupper (1863), 
2H. & C, 121; 5 J.eb. 217; 
Shuttleworth v. Le Fleming (1865), 
19 C. B. N. S., 687; — 
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in section 4 of the Indian Easements Act shew that the same 
principle is there recognised. : r 

It is no objection to the validity of an easement that in Easement con- 
its exerise for the benefit of the dominant “estate it confers fering pen 
some benefit upon other tenementss qier 

It may frequently happen that the owner of an ancient —— 
light, by virtue of the obligation resting on his opposite : 
neighbour not to build on his land so as to obstruct such 
ancient light, not only gains protection for others of his 
windows which are modern, but similarly benefits his next- 
door neighbour who has no right. 

And the owners of lands who, for their protection, 
possess the right to open the gates of sluices or locks 
belonging to other persons in time of flood or likelihood 
of tlood may thereby confer benefit on the lands of other 
persons. 

Such easements are none the less good because they 
confer such additional benefit.’ — . 

It is a fundamental principle that an easement exists for Exercise of 
the benefit of the dominant tenement alone, and that the Sscmen 
servient owner acquires no right to insist on its continuance, "Sh*t in tavour 
or to ask for damages on its abattdonment.* owner. 

In Mason v. The Shrewsbury and Hereford Railway Mason v. 

-= Co} Cockburn, C.J., gives a lucid exposition of this and Nerdord 
principle. — ce 

The plaintiff in that case, as the servient owner of lands — 
from which the water had been diverted by the exercise of an — 
easement which had existed in the defendants but had ceased ae 

= _ to exist through powers conferred on them by Act of Parlia- — — 
‘ment, shed the defendants to recover damages for injuries Ne i a 
= Caused to his lands by_reason of the abandonment of the — 
easement. : — 
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in — for the —— 
owing nni of the law? :— 
ri t of — water which in its natural course 
ow over or along the land of a riparian owner, and 
eying it to the dand of the party diverting it, the 
_ aque ducende of the civilians, is an easement well 
pe Mikom to the law of England as of every other country. 
“Ordinarily such an easement can be created, according to 
“the law of England, only by grant, or by long continued 
“enjoyment, from which the existence of a former grant may 
“be reasonably presumed.” - «# 
“ But such a right may, like any other right, be created in 
“ derogation of a prior right by the action of the Legislature. 
“ It was thus created in the present instance. But however it 
“may be called into existence, the right is essentially the 
“same. The legal incidents connected with it are the same, 
“whether the easement is created by grant or by statutory 
* ensement.” 
“Now it is of the essence of such an easement that it 
“exists for the benefit of the dominant tenement alone. 
“ Being in its very nature a right created for the benefit of 
“the dominant owner, its ex@rcise by him cannot operate to 
“ereate a new right for the benefit of the servient owner. 
“ Like any other right its exercise may be discontinued, if it 
“becomes onerous or ceases to be beneficial, to the party 
“ entitled.” 

“An easement like the present, while it subjects the 
“owner of the servient tenement to disadvantage by taking 
“from him the use of the water for the watering of his cattle, —— 
“the irrigation of his land, the turning of his mill, tr other 
“beneficial use to which water may,be applied, may, on the- 
“other hand, no doubt, be attended inciflentally with equal or — 
_“ greater advantage to him, as, forinstance, by rendering bint 

— “safe from the danger of inundation. But this will er — 
“no right e: — og» the — of - 




































: Hy Baty cmp 013. B. at pe 207. 
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“part of the dominant owner, if the latter finds it, expedient — 
~ “to abandon his right.” : 

B- “In like manner where the easement consists in the right 

=- “to disgharge water over the land of anothef, though the 

“water may be advantageous to the servient tenement, the 

“owner of the latter cannot acquire a right to have it dis- 

“charged on to his land, if the dominant owner chooses to 

“send the water elsewhere or apply it to another purpose. . . . 

“Tam far from saying that the grant of an easement might 

“not be accompanied by stipulations on the part of the — 
“grantor; as, for instance, that the easement should not be 

| Bisitan without his consent, or that on its discontinu- 

= “ance certain things should be done. I am far from saying 

“that such a stipulation would not give a right of action. 

“My observations are intended to apply to a case in which 

“nothing appears beyond the existence of an easement. In 
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“such a case, it appears to me beyond doubt that the servient Ste 
“ owner acquires no right to the continuance of an easement f * 
“and the incidental advantages arising to him from it, if the a 


“ dominant owner thinks proper to abandon it.” | : 

The same principle was applied in India in a case where * 
the defendant, who owned an easement consisting of the right 
to discharge over the plaintiffs land surplus water collected by 
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_ the defendant for irrigation, discontinued the easement by — x ia 
diverting the surplus water2 A ee 
To the same effect is the provision contained in the. first — 
portion of section 50 of the Indian Easements Act.2 —— 
It is one of the qualities of an easement that it should Easement 2 


jil 


7 F attach itself to the soil of the servient tenement. In imposing — 
‘Itself thereon it lays a negative obligation upon the servient — 
— owner, not to do anything which may interfere with the 







| * — of the dominant owner.’ But the obligation is not : — 
pa a — obligation, but a Special obligation of well- defined — 
hm _ For — an easement or wy does not —— i pe a 
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oe v. Teknarain Singh œa * Gale, sth Ed., P. a, And see — 
tions of easement in nE 5 — E 
Act s. 4 — 










— to allow the 
—— he pleases, but the passive 
ih ko shall not interfere with “a special — 
s to'affect the enjoyment of the dominant owner. ? 
h order to appreciate the true character of an easement, 
| the definitions founded thereon, it is important to 
remember that an easement“ is a fractional right; that is to 
“say, a definite right of user subtracted or broken off from 
“the indefinite right of user which resides in him or them 
“who bear the dominion of the subject.” * 

For the same reason an easement has been called “a 
“single or particular exception, accruing to the benefit of the 
“party in whom the mght resides, from the power of user and 
“exelusion which resides in the owner of the thing.” ® 

So again, rights of easement are called by French writers, 
“démembremens du droit de propriete *: that is to Say, “detached 
* hits or fractions of the indefinite right of user which resides 
“in him or them who own the subject of the servitude.” $ 

It is this fractional aspect of an easement which explains 
the rule that there can be no such thing in law as an easement 
rF which destroys the ordinary uses of property by the owner of 
— the land affected.* r 

Moreover, an easement is not a right in personam, which is 
a right arising out of personal obligations and enforceable only 
against a particular individual or individuals, but belongs to 
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1 See Taylor v. Whitehead (1781), 2 plaintifs claim to flood the defendant's 
Dongil, 745; Deerge Cliwre Dher v. land with water; Gooroo Churn Goon Va 
Rally Coomer Se» (1981) 1. L. R, 7 Gunga Gobind Chatterjee (1867), 8 W. R., 
Cal., He. 268, forbidding the strayjng of cows 

* Austin, Juris, Ont Ed, Vol. I], over another's land, thereby rendering 








another's land; Doorga Churn Dhur vs 
Kaliy Coomar Sen (1881), I. L. —* 
Cal., 145, pa a 8 PT 


gaban (1864), 1 W. Rey 290, rejecting ths, water,” 
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p a its cultivation impossible; Joy — 
> Ped, Dassia n Juggernath Roy (1871), 16 
i Ped, W. R., 295, forbidding the promiscuous — E 


2 Dyc v. Lady Jamie Hay (1852), 1 driving of cattle over the whole of — 
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i ‘the category of rights i in rem or rights enforceable against all 
the world; that is, against any one who infringes the right 
whether he be servient owner or occupier, licensee or 
trespasser. . 

4 And a consideration of the natyre of an easement will 
_ make this clear. If a man, for the advantage of his own land, 
— has the right to walk across his neighbour's field, or divert the 
= water of his neighbour’s stream, he has the accompanying 
right that no one shall interfere with his easement whether 
the same arose out of contract or otherwise. 

oe If this were not so, no easement would be secure. 
For though an easement is not a right of property, it 
— is a right appurtenant to property and is no less a right 
oat. mrem, 

53 An easement is an incorporeal right exercised in, or over, Easement an 
= corporeal pr ae for the beneficial enjoyment of other ——— 
corporeal property.’ 
=“ Corporeal things are tangible objects, as land or gold: 
= *ineorporeal things are those which are intangible,’ such as 

“legal relations and rights, including legal obligations and 
“rights of action.” 
— Following this definition am easement is an incorporeal 
pr: _ thing, whereas the land upon which the easement is imposed 
: oe is & corpo) ‘eal thing. 
And in Clifford v. Hoare’ Brett, J., observed that the 
— 2 — of walking over another man’s land is an easement, 
ie hat the right to the soil of the road would not be an easement, 
E but a corporeal right. 
a Excluding for the moment the extended meaning given to Easement n 
mn easement by the Indian Limitation Act and Indian Ease- 
= at Act,‘ and confining the right within the limits of the 
1 | definition, it 3s apparent that an easement is not an 
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` Kristna Ayyar v. Vencatachella Mu- 
ali (1872), 7 Mad. H. C., 60; Hevlins 
: Skippa — v B. & C., 221; 7 D. 
hey 433; Cii Yi Hoare (1874), 

3 43 L. J. C. P., 225. 


2 Williams on ‘‘Real Property,” 19th 
Ed., p- — — 
3 Ubi sup. ? 
* By including a profit à prendre i i. an 
- easement. See ee —— * 
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ie ‘Mete Slan pnrtatiant to the 
r Fana imposing upon the servient owner 
ligation 1 to suffer something to be done or not to do 
ething yin or upon the servient tenement. fa 
ae This view of the real rature of an easement is not affected 
"by action 3, clause (b), of the Land Acquisition Act (I of 1894), 
which provides that if a person is interested in an easement, 
he is to be deemed to be interested in land, such a provision 

applying merely to the purposes of the Act itself. 
Lastly, it should be observed that the effect of an easement 
being to restrict, not to extinguish, the ordinary uses of 
night. property, a right which operates in the latter manner is not 

; an easement but a right to the land or soil itself.” 
Thus the right to take all the minerals under a man’s land 

is not an easement but a right to the soil itself.’ 

Conversely, the exclusive use of land cannot be demised as 
appurtenant to other land, for this would be to demise one 
a piece of land as appurtenant to another, which in law cannot 
be.t But the use and enjoyment of land can be demised as an 
easement or privilege, so long as the restrictive character of 

the right is not enlarged beyond its legal limits.° 
Fasement And the operation of am easement is defined as well as 
fone limited. “By servitus or easement is meant any such right 
*in rem as gives to the party in whom it resides a power of 
2 “using the subject which is definite as well as limited. The 
—— “power of using the subject (like that which is imported by 
— “the right of property) is limited by the sum of the duties 
— “which are incumbent on the party. But, unlike the power 


“merely circumscribed by the sum of his duties. The uses 
“which he may derive from the or or the purposes to 


I Godley v. Frith (1610), Yelv., 159 ; S Dyce v. Lady James Hay, 1 Macq., 
Webb v. Paternoster (1620), — 71; Sc. App., 305. 
Parker v. Staniland (1809), 11 East, 362; 3 Wilikinson v. Proud (1843), 11 M. 
Hewlins v. Shippam (1826), 5 B. & C., W., 83; and see Clifford v. Hoare (1874), 
221; Jones —— 10A. & E., ~ 48 L. J. C. P., 225; L. R., 9 CFP., 862. 
753; MeManus v. ¢ 
Div., 681. i = Diet Late tae A = 
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“of user which is imported by the right of property, it is not 


Cooke (1887), 35 Ch. * Buszard v. Capel (1828),8B.& C., 141. a a z% 
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— which he may apply it, are defined positively, or are 
== - “susceptible of positive description. In short, the difference 

fe; “between property (in any of its modes) and of servitus, 
_  **(whatevtr be its class) would seem to be this: The party 
«invested with a right of servitus, may turn or apply the 





<= “subject to a given purpose or purposes. The party invested 
a “with a right of property, may turn or apply the subject to al? 
es ‘purposes whatsoever, save such purposes as are not consistent 


k 
s 


“with any of his duties, relative or absolute.” * 
— This essential difference between the ownership of land and 


wa 


— — right of easement over it prevents a simultaneous claim to 
a both in respect of the same land as inconsistent? 


* 
oa z Austin, Juris., 3rd Ed., Vol. II, would be no objection to an alternative 
;  p. S31. claim and the establishment of either right 
2 Narendra Nath Barari v. Abhoy provided the other were abandoned, bid., 
Charan Chattopadhya (1907), I. L. R.,34 overruling Bijoy Keshub Poy v. Obhoy 
 Cal., 51; XI Cal. W. N. 20. But there Churn Ghose (1871), 16 W. R., 198, 
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oy * Part I.—lHasements of Light and . lir. 


forming one of the incidents of property or it may be an 
— easement.: x 
The extent of the Natural Right whch is the right of every 
owner of land to so much light and air as come vertically 
* thereto will be considered hereafter! The easement of light 
= and air which, it will be remembered, is a continuous ease- 
ment,? comprises a very important branch of the law of 
Easements and presents features of special interest in its 
nature and origin. 
= Starting with the proposition that the owner of land can 
take and use for his own property as much light and air as 
come within the boundaries of his land,” it is apparent that the 
quantity of light and air available for his use is in a large 
measure dependent upon the acts of his neighbour. 
Supposing, then, that his neighbour should in the free 
- enjoyment of his own property erect buildings thereon in such 
_ manner as to diminish the flow of light and air on to the 
other's land, the latter would have no redress unless he could 
show a right on his part precluding his neighbour from 
= erecting such buildings. Such aright, if it existed, would 
~ Clearly be restrictive of the other’s right to enjoy his property 
= as he pleased, and could only arise as an easement.‘ 


E- 
os 
"ia ; 


— 


f 


E A Strictly speaking, therefore, an easement of light and air, 
— whether arising under an implied covenant derived from user 
— z s under an express or implied covenant or agreement as 
| listinguished from user, is the purely legal right that the 
servient owner shall not by any act on the se~vient tenement 
= nish tke quantity of light and air r to which the dominant 


gon m er is entitled.’ 


- Chap. V, Part If. _, ill. (a) to the section, App. VII, end 
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Fo 
pene ipp- Bom., 660; Chastey v. Ackland (1895), 
pem (1 * 2 Ch., 5S See Collssv. Home and Colonial 





> Part I, and I. E. Act, Sarubai v. Bapu (1878), I. L. R, 2 


Stores, Ltd. (1904), App. Cas., 179; Anath 
| —— Aet, s. 7 tand Nath Deb v, Galstaun (1908), . 3 L. n Ro po ae 


Tue right to light and air may be either a attire) right Nature of sueh 
nahts 


























en nt falls within the definition of a 
nt, “a is, in effect, the right to restrict a 
is proprietary right of building, being analogous 
i ha E hoon law, was a negative servitude ne facias 
b rth ning the servient tenement with a prohibition against 
any interference by the servient owner with the enjoyment of 
the right.” 

Easements of light and air are known to the Mahomedan 
and Hindu law and have been recognised from the earliest 
times by the ancient common law of England. Cases in the 
year books in Michaelmas Term 7th Edward TH, _and 
of England. Michaelmas Term 14th Henry IV, fol. 25, shew that if a man 

had an ancient house with windows overlooking the land of his 
neighbour, through which light and air had been received 
from a time from which the memory of man ran not to the 
contrary, he had a good cause of action against any person 
obstructing the flow of such light and air. 
In the Third Institute it is declared that “the common law 
“prohibits the building of any edifice to a common nuisance 
“or to the nuisance of any man in his house as to the stopping 
“up of his light, or to any other prejudice or annoyance of him.” 
And in Aldred’s case,¥it was resolved that “in a house 
“four things are desired,—the habitation of man, the pleasure 
“of the inhabitant, the light, and wholesome air, and for 
“nuisance done to the habitation of a man, for that is the 
“principal end of a house, an. action lies, and 80 for the 
“ hindrance of light and air for both are necessary.” 
Aree umteran Though the acquisition of these rights in British India by 
a, enjoyment for & period of twenty years falls within the provi- 
sions of the Indian Limitation Act and Indian Easements Act,* 








35 Cal., 661; 12 Cal. W. N. 519. That (1904); App. Cas. at p. 185. 

is, the right of theowner of the dominant ©  ? Smith v. Kenrick (1849), 7 C. B., 515 
tenant is a right to the reception of light (566); Angus v. Dalton (1878), 4Q. B. D., 
and airina lateral direction; Anath Nath at p,196; Gale, bi sup. ; and see Colle v. 








i Deb v. Galetann, whi sup. +* Home aad Colonial Siete! Ltd., ubi supe 
* 1 See mpra, Chap. I, Part I; Galeron at p. 186. 
— Fasements, 8th Ed., p. 315, note (d),and > £1738) 9 Rep., 57b. 
ae Colls v. Home and Colonial Stores, Id, Scec Chap. VII, Parts IT & IIT. 
i — — pe 
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| i -) 
— 
EEF yet, if, as may be the case, these rights were to arise indepen- 
r dently of those two Acts,! similar considerations wonld present 
_ themselves as to the manner of their origin, as under the 


= 


English common law prior to the English Prescription Act, 


which has no force in British India.? | 

Under the English common law the right to the uninter- 

rupted flow of light and air through a definite aperture or 
= Channel has been said to arise by virtue of an implied covenant 

on the part of the servient owner, derived from user, whereby 

he was deemed to have precluded himself from thenceforth 
interfering with the access of light and air to the dominant 
= tenément to the extent of such user.’ 

In Moore v. Rawson, Littledale, J., in discussing this origin 
of the right to light and air, pointed out the distinction between 
the mode of acquiring a right of way and the mode of 
acquiring an easement of light and air.’ 

A right of way, he declared, apart from any express or 
implied grant, could arise by prescription or the presumption 
of a lost grant founded on user for a particular period of time 
accompanied with the consent, express or implied, of the 
owner of the land, whereas a right to light and air was 
acquired by mere occupancy unJer an implied covenant by 

_the servient owner not to interrupt the free use of light = 
ir. The judgment contains the following instructive passage ° : 
ae _“ Every man on his own land has a right to all the light * 


a 


Ee baie which will come to him, and he may erect even on the 
oe 


— “extremity of his land buildings with as many windows as he 
E e“ “ pleases. In order to make it lawful for him to appropriate 

a “to himself the use of the light he does not require any 
i ay “consent from the owner of the | DED land. He, therefore, 


— 
See Chap. I, Part IJ, E, apd Cuap. 43 L. T., 380; Dalton v. Angus (1881), 
rh —— ~~. ‘Apo Ci pp. 776, 782; Scott ve Pape 

| Elliott v. Bhuban Mohan Ban- (1886), 3 Ch. D., 554. 

jee (1878), 12 B. L. R., 406 ; — App., t (1824) 3 B. & C. at' p. 339; 27 R. R. 

Supp — 175. at p. 381. 

* à * Rawsow, (1824), 3 B. & C, 53 B. æ C. at p. 340; 27 R. R. at 
= mes  R., 375; Hall v. Lichfield _ p- 382. 
CE), 48 L. J. Ch., 655 ; 3 z 
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J wer th Fé the enjoyment of the light 
- After he has erected the building the 
land may, afterwards, within twenty 
upon his own land, and so obstruct the light 
Four otherwise pass to the building of his neighbour. 
son if the light be suffered to pass without interruption 





+ ts 
J hoinine 
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gate 


“during that period to the building so erected, the law implies 


“from the non-obstruction of the light for that length of time, 
“that the owner of the adjoining land has consented that the 
“person who has erected the building upon his land shall 
“continue to enjoy the light without obstruction, so long as he 
“shall continue the specific mode of enjoyment which he’had 
“been used to have during that period. It does not, indeed, 
“imply that the consent is given by way of grant, for although 
“a night of common (except as to common appendant) or a right 
“of way bemg a privilege of something positive to be done or 
“used in the soil of another man’s land, may be the subject of 
“legal grant, yet light and air, not being to be used in the soil 
“of the land of another, are not the subject of actual grant; 
“but the mght to insist upon the non-obstruction and non- 
“interruption of them more properly arises by covenant which 
“the law would imply not tg;interrupt the free use of the light 
“and air.” ! 

In India, the principle, thus clearly stated, was applied 
by the Bombay High Court in the case of Pranjivandas v. 
Meyaram,? and in Bengal the opinion of Littledale, J., as 
to the nature of the right to light and the manner of its 








* This opinion was noticed with ap- 
proval by Wightmanf J., in Wed v. 
Bird (1861), 15 C. B. N. S. at p. 843 ; by 
Brett, L.J., in Angee y. Delton (1875), 
4 Q. B. D. at p 196; by Pollock, 
B., in Dalton v. Angus (1881), 6 App. 
Cas. at pp. 749, 750; by Field, J., 
Ibid., pp. 756, 757; by Fry, J., Ibid., 
pp. 771, 776, and se Lord Selborne's 
observations on the dictum, Jèid., p. 7H. 
See also Greenhalgh v. Brindiay (19014, 
2 Ch., SM, The right of the adjoining 





owner to obstruct the light within the 
prescriptive period can be 

equally by a Railway Company, Sonner 
vy. Great Western Ry. Co. (1883), 24 Ch 
D.,-1; Foster v. London, Chatham, and 
Dorer Ri. Co. (1895), 1Q. B., 711; or by 
a public body in whom the adjoining 


land is vested for a purpose not.incon- — 


es one a ee 

Att.-Genl, (1906), App. 

r * 1 Bom. H. C. 
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— acquisition was adopted by Norman, J., in the case of Bagram Bagram Ys 

= V. Khettranath Ka formah. —— 

The same view was taken by Fry, J., in Hall v. Lichfield Hali v. Lich- 

* field Brewery - 

z Brewery Co? “Co. 

7 Thaf learned judge thought the right to have air coming 
_ toa window was not the subject of “prescription because pre- 


= Seription was the implication of a grant, and such a right was 
; not one which could be claimed by grant, and he agreed with 
= the opinion expressed by Littledale, J., in Moore v. Rawson,’ 
= thatthe right should be put upon an implied covenant not to 
interrupt the free access of air. 

- On the reasoning of Moore v. Rawson * and Hall v. Lichfield 
Brewery Co. an implied covenant derived from user of the 
dominant tenement for the period and in the manner required 
= by law, would appear to be the only logical ground upon : 
which the origin of the negative easement of light and air — 
can theoretically be based, for the obligation imposed on the 2 
servient tenement, being merely an obligation ne facias, cannot * 
strictly form the subject of a grant, whether —— or implied, | na 
by the servient owner to the dominant owner.’ : 

But though theoretically inaccurate, it is now the practice 
to treat easements of light and air as rights which can be z 
acquired by prescription, T and to’ speak of them in that con- re 
= nection as prescriptive rights, in which character they will $ i 
> _ presently be considered. AS 
— 

























— Independently of an express grant? or covenant, > the — tom 
— — 
‘1 (1869) SBL. R, O- C.J at p.43. © See Cable v. Bryant (1908), 1 Ch, 
~ = (1880) 49 L. J. Ch., 655; 43 L. T., 259. ; ro ; 
8380. * Although, as has been seen, the idea | | 
aes * Ubi * ~ of a grant is foreign to the theory of the 
o * Obi sup.“ acquisition of the easements of light and 









— D sup. air by long enjoyment, yet in a convey- 
A 8 In considering the princjple cf an ance or demise of the dominant tenement 





img ied covenant derived from user, the easements can in practice be made to 
i SPP z to the case of easements of lig t pass by apt words of grant, see Key v. Bets 
nd ait ir the distinction between affirmative Elph, Conv. Prec., 8th Ed., Vol. 1,422, = — 
and negative easements is important. 683,709. — a a 
s istinction not referred to in * As tF che form of covenant, Tidy. 
— fawson and Hall v. Lichfield 728,734. | a 
wery Co., —— 283. i 


















ements } Pend air Fiii, as to light, 
throug a definite window or aperture on 
nt capable of admitting light thereto, and, 
in ite EA through such definite window or 

—— OF E throesh a definite channel on adjoining property." 
a will be convenient to consider the authorities in some 
at which the easements have been separately treated. 

In Roberts v. Macord? the defendant sought to justify a 
trespass for breaking down the plaintiff's wall by pleading a 
right to light and air in respect of an open space of ground at 
the side of his timber yard for the drying of the timber and 
the more convenient use of the timber yard and a saw-pit. 
Patteson, J., said the plea was a very novel one and one which 
could not be supported in law. If such a plea could be 
sustained it would follow that a man might acquire an exclusive 
right to light and air, not only as theretofore in respect of 
buildings, but merely by reason of having been in the habit of 
laying a few boards on his ground to dry. Such a rule would 
* be very inconvenient and very unjust. 

= Amen, [n Potts v. Smith, a similar opinion was expressed by 
Malins, V.C., who pointed out that if a right to light and 
air were once admitted with“egard to open land, the conse- 
quence would be that no man could ever build to the edge of 
his own land, because the owner of the next land might say: 
“Tt is very true I have never used this land for building pur- 
“noses, but I have been in the habit of laying out linen or 
“ timber to dry there, and if you build a house next to it, I can 
“no longer use it for the same purpose.” Such a restriction, 


rule of law. e 

And the apertures through which the light sind air have 
ss passed into the dominant tenement must be permanent as well 
as definite, and intended for the access of light and air.‘ 











-4 See Bollewalla v, Bottlewalla (1871) windo®, Ibid, 





he said, would he highly inconvenient and contrary to the ` 


1 See the authorities considered infra. 8 Boof. H.C. (OFC. J.) at p. 190. In 3 
2 (1832) 1 M. & R., 230. * India a doorway mry be as gifective for 7 
3 (1868) L. R., 6 Eq., 311. the admission of light and air as a — 
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= In Webb v. Bird," the: plaintiff claimed to be entitled to wed v. Bid: 
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i. 





i the free and uninterrupted passage of the currents of wind and : 5. 
— air over the defendant's land to his mill. o 
A It was decided that the right claimed was tvo indefinite to —— 
= bethe subject of an easement. Willes, J., said: “ That which a 
E “is claimed here amounts to neither more nor less than this a 
= “that a person having a piece of ground, and building a ted 
— “ windmill upon it, acquires by twenty years’ enjoyment & ——— 
* “right to prevent the proprietors of all the surrounding land * 
“from building upon it, if by so doing the free access of the re 
k A “wind from any quarter should be impeded or obstructed. It 
= 


pee is impossible to see how the adjoining owners could prevent 
= “the acquisition of such a right except by combining together 
to build a circular wall round the mill within twenty years.” ? 
F In Bryant v. Lefever? the plaintiffs and the defendants’ Bryant v. 
= houses adjoined each other. The plaintiff complained that “7 
~ the defendants had raised their house in such a manner as to a 
= prevent the free access of air to the plaintifi’s chimneys there- 
_ tofore enjoyed for more than twenty years and to cause them | 
__ tosmoke. It was held that no action was maintainable by the ae 
plaintiff against the defendants, for the access of air to the — 
chimneys of a building could Vot as against the occupier of — 
neighbouring land be claimed as an easement capable of — 
acquisition otherwise than, possibly, by an express grant or 
= covenant. It was thought that the right claimed was too 
vague and uncertain to be capable of acquisition against the ae 
adjoining owner, and that the plaintifs remedy was to build pii E ; = 
higher. ae 
= Tn Harris y. De Pinna,‘ the plaintiff bad erected certain fei De 
^ timber stages or structures for storing and seasoning timber hine: ‘aad 
* which were left open on the sides abutting on the defendant's mitt F 
pre émises for the purpose of — n and aeh and — 
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Li W10 C. BON. S., 268 ; (1863)13 . 3 (1879), 4 4C. P. D., 172, 
V. S S., 841. + (1836) 33 Ch. D., 238, 
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ering with the access of light and air 
es. The suit failed as to light on the 
e plaintiff had not given evidence of the con- 
nt of any definite amount of light in respect of 
— to the said timber stages, and as to air, 
— of H ebb ` v. Burd,’ because its access was not 
os — within a definite channel over the servient tenement. 
= Bowen, L.J., said: “ Then we come to the air. It seems to 
“me that the only claim for air which could be supported here 
“is a claim to the passage of defined air over the premisés of 
“the defendant until it reaches the plaintiffs property. It 
“ would be just like an amenity of prospect, a subject-matter 
* which is incapable of definition. So the paSsage of undefined 
“air gives rise to no rights and can give rise to no rights for 
“the best of all reasons, the reason of common sense, because 
“you cannot acquire any “om against others by a user which 
“they cannot interrupt.” 

In the same case, Cotton, L.J., treats the two elements as 
distinct in the manner in which they arrive at the dominant 
tenement, and points out that light, unlike air, goes over a 
very short space of the neighbouring land over which it is 
thrown." * 

In this respect, the observations of Lord Blackburn in 
Dalton v. Angus* in connection with the analogous question 
of a right of prospect are important. He says; “I think 
“this decision,® that a right of prospect is not acquired by 
“prescription, shews that whilst on the balance of con- 
“venience and inconvenience, it was held expedient that the 








“very near the house, should be protected when it had been 
“long enjoyed, on the same ground it was held expedient that 








arrive at the dominant tenement. 
3 Ibid at p. 259. 
* (1881) 6 App. — p. 824. 
to * 4 Referring to Att.-Genl, vi —— 
the manner — which they —— _ (1752), Ves. Sen., 453. 
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“right to light, which could only impose a burthen upon land — 


“the right of prospect, which would impose a burthen on a —— 








tr 

we = 

“ very large and indefinite area, should not be allowed to be — 

“created except by actual agreement. And this seems to me * ba 

“to be the real ground on which Webb v. Bird* and Chasemore — 
“y. Rihards“ are to be supported. The rights there claimed | 


“were analogous to prospect in this, that they are vague and 
“undefined, and very extensive.” 

In Bass v. Gregory, where the plaintiff claimed the right Bass v. 
to ventilate his cellar by means of a ventilating shaft from — 
which the air passed into, and out of, a disused well belonging 

_ to the defendant, it was held that the right to the uninter- e 
repted flow of air through a definite channel could be acquired 
by user for the requisite period, and an injunction was granted 
to restrain interference with it. 

Aldin v. Latimer Clark, Muirhead & CoA was a case of Aldin v. — 
implied grant arising out of a lease whereby land was demised —— oe TA 
to the plaintiff for the purpose of carrying on the business of — 
a timber merchant, and the plaintiff covenanted to carry on eae 
such business. i 

The defendants, who were assigns of the lessor, having 
erected buildings on adjoinin; property acquired by them from 
him, the plaintiff co omplained that the erections injuriously 
affected the access of air to his drying sheds so as to render 
them substantially less useful for the purpose of his business. 

It was decided by refe: rence to the principles governing the 
acquisition of the righ K the access of air by user, that under 

& grant expressed in | neral terms and not for any specific 
~ purpose, the jans 3e will not acquire a right by way of ease- 
; air unless such right is enjoyed through 







































- ment to the agcess 
a definite aper ; ei in the property granted, or through a | 
- definite thanr 1e ər adjoining property. The plaintiff was, 

— r,g relief i in damages* upon the general rule that 
| not derogate from his own grant.” ——— 















Q. B., 574. 

T. L. í C.p819. This-vasa case ‘ (1894) 2 Ch., 437 ; 63 L. J. Ch., 601. 

flowing in unknown 5 The- damage not being sufficiant to _ 

see infra, Part ~ justify the granting of an — 
- * See further, infra, Chap. Mat. 

Dy 4815 59 L. J.- B. I (a) Vand 2. | ae e 
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Ja — for the proposition 
- come over a neighbour's land in a 
Fi established by immemorial user, but 
d more recent decision of the Court of ae 
sv. Town Properties Investment C orporation, Ltd.," 
ae ony the facts were very similar to those in Desai’ V. 
- Lefever? affirm the equally well-established principle that the 
right to a general and undefined current of air is incapable of 
acquisition otherwise than by express agreement. 

In Cable v. Bryant,’ which, like Aldin v. Latimer Clark, 
Muirhead & Co.” was decided upon the principle of non- 
derogation, it was considered that an easement of air can be 
acquired by preseription where the air has been enjoyed 
through a particular aperture in the dominant tenement, that 
where such aperture has existed for the prescriptive period it 
is not necessary to the acquisition of the right that the air 
should also have come through a defined channel on the 
servient tenement, and that in this respect there is no 
distinction between the acquisition of a right to light and a 
right to air. 

——2— In India, the principle established in Webb v. Bird? was 
— —— ladia. recognised in the case of Barrg@ v. Archer,’ where the plaintiff 
Bere vy. claimed the right to have the south wind blow on to his 
— premises free from all obstruction. It was urged on his 
behalf that climatic conditions and the cireumstances of 
the country made a direct breeze from the south almost a 
w necessity, but the Court declined to give effect to this argu- 
ment on the ground that it was necessary for it to see that 
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the servient tenement was not made subservient’to moré than 
i i m 3 3 
oe i (1895) 2 Ch., 389. There was an touch the general pro above 
————— appeal to the House of Lords, which was state, see (1897) App Cas,, 1 
a settled upon terms; but it appearsthat 7? (1908) 1 Cha 797. { 
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a. e 
And in Bagram v. Khettranath Karformah,* where a similar — as ioe 
$: : a —* 
oe claim was put forward, Peacock, C.J., said: “I am of opinion M*etrana! oe 





farformah — 
= “that by the use of the south windy uninterruptedly for * 


$ 
“ upwards of twenty years, the plaintiff did not acquire a right | Š 
“to enjoy the south breeze without obstruction. Such a right h 


= “may be acquired by express grant, but it cannot be acquired * 
“merely by presumption arising from user, whether the pre- F 
= “sumption is a presumption of prescription or not.” “a 
= The same principle was followed in the case of The Delhi Dethi and Lon- E 
= and London Bank v. Hem Lall Dutt? —— Dai — 
Baye And in harmony with the general law is section 17 (b) of indian Ease 




















= the Indian Easements Act, which enacts that a right to the —— 17 
free passage of light and air to an open space of ground 
cannot be acquired by prescription. ja 


Ps And it seems that in India, the aperture in respect Of Nature of 
F x _ which the easement of light and air can be acquired is not ee 4 
S ie necessarily confined to a window, for in India except, perhaps, 


during the monsoon, a door may be as effective as a window 
= for the admission of light and air. 
=~ The result of the authorities may shortly be stated to be— 
(1) That a prescriptive right to light may be acquired by — 
_ the uninterrupted enjoyment otathe light for the necessary — 
= period through a definite aperture in the dominant tenement. — 
= (2) That a right to air can be acquired as an easement just 
_ as aright to light can be so acquired, and is equally capable 
a of acquisition by prescription, though under the general law 
E> the prescriptive right to air differs in its extent from the 
a rescriptive right to light." 
=. (8) That the distinctive physical conditions of the two 
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lements and the manner of their arrival, respectively, at the 
Ao minant tenement render it essential to the convenient and 
l eas mable enjoyment of the servient tenement, that the access _ ee 
E to the dominant tenerent should be regulated either by  — 
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— — C. J. at p-46. H. Bottlewalla (1871), 8 Bom. H. CG. is es 
iB. 4° Cal, 839. 10. C. J.) at p. 190, — 
POPP * See infra wunder “Extent of pree — = 
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e dominant tenement, or through a 

ty servient tenement, according to the 
Har ¢ 12 * of the dominant tenement. 
] ye acquisition of rights to light and air there need be 
ag D ect ci s al user of the dominant tenement. The existence of 
S , the aperture and the possibilities of user are sufficient. 

| Hence, as soon as a house is structurally completed and 
the windows put in, or when a house has assumed the 
appearance and outward aspect of a dwelling-house and 
is so far completed as to shew an intention to use it as 
a dwelling-house with certain windows, enjoyment for “the 
purposes of acquisition starts from that time and is not 
dependent on actual occupation or on the fitness of the house 


for occupation.’ 





Extent of It has become usual to associate “air” with “light,” and 
rights * light to speak of cases arising out of an interference with ancient 
air. 


lights? as cases of light and air, but, strictly, this is inaccurate,’ 
for though the words “light and air” have crept together 
into pleadings,‘ and have been inserted together in decrees as 
though the two things went pari passu, it will be seen that, 
except under the Indian Easgnents Act, easements of “light” 
and “air’’ must be treated as distinct in reference to the 
principles upon which the protection of the prescriptive rights 
respectively, depends. 

rats It will also be seen that there is a variation between the 
—* law contained in the Indian Easements Act and the law out- 
side the Act, which may, for convenience, be called the general 
law, and, also, an apparent inconsistency in the Act itself, in 


— — — 





1 Pranjivandas v. Meyaram (1862), 1 7 “Ancient Lights"’ are windows 





(1904), App. Cas. at p. 206. 


Bom. H.C. (0. C. J.), 148; Courtauld v. 
Legh (1869), L. R., 4 Exch., 126 ; Elliott 
v. Bhuban Mohan Banerjee (1873), 12 B. 
L. R., 406; Ind. App., Supp. Vol., 175; 
Cooper v. Straher (1888), 40 Ch. D., 211; 
Collis v. Laugher (1894), & h. 659; 
Smith v. Baxter (1900), 2 Ch., 138 (143) ; 
Colls v. Hone and Colonial Stores, Ltd. 


- 


whicà have existed more than twenty 
years, Turner v. Spooner (1861), 30 L. J. 
N. S. Ch., 801; 1 Dr. & Sm., 467. 

3? Bryant v. Lefever (1880), 4 C. P. D. 
at p. 18°. . 

+ City of London Brewery Qo. v. Ten- 
nant (1878), L. R., 9 Ch. App. at p. 221. 

s Dekt v. ‘Auction Mart Co. (1866), 
L. R., 2 Eq. at p. 252. 











Aeaard to the extent of the prescriptive right to light and its 

infringement. : 

— It is accordingly proposed to treat separately, in these 
respects, the general law and the law under the Indian 

= Easements Act. 





(1) The Prescriptive Right to Light. 
e (a) Under the General Law. 


F In England, until the recent authoritative pronouncement In England. 
then OF —* law in the ease of Collis v. Home and Colonial Stores, 
_ Ltd.’ there was a divergence of view upon the question of 
‘What constituted an actionable obstruction of ancient lights. 





K — This divergence of view arose from a difference of opinion as 
to the meaning and effect of the provision of the Prescription 
= Act, and is apparently to be traced to certain expressions ag 
= which are to be found in judgments delivered in the House SS 


Of Lords in the case of Tapling v. Jones? 
The extreme view on the one side was that the right 
conferred by the statute was the right to the whole, or ; 
-~ substantially the whole, quantity of light which had come to 3 
~ the windows during a period of ty*enty years. i 
The extreme view on the other side was that the right was oe 
_ limited to a sufficient quantity of light for ordinary purposes. — 
In the earlier authorities, prior to the Prescription Act, the — 
— obscuration of ancient lights was dealt with on the footing of BEG 
— nuisance. - ae 
In Baten’s case,‘ the right was asserted and sustained by Zaten’s cases — 
an action on the case for nuisance, a form of. action in which — = 2 
5* might be recovered and judgment had for removal or Žž — — 
atement of the — — 
_ In Aldred’s case, already referred to, Lord Coke says that Aldred's cas — 
an act ion lies for nuisance die to light as one of the three — 
esse al requisites of habitation. 
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the law under the I.E. 3 Ibid. at p. 189, CER. z 
mE hd (1738) 9 Rep., 535, — J PEA AF * 
ig is Or 9 Rep 5, — S. 















~ icke, in Fishmongers Co. v. 
t A said: “yr to the question whether the 
Sung ‘js an ancient building so as to entitle 
em File vent of the lights, and whether the plaintiffs’ 
“Th hts ge be darkened, I will not determine it here, for if 
ey t clearly appeared that what the defendants are doing is 
j « what the law considers as a nuisance, I would put it in a 
“way to be tried... .” ` 
“ But I am of opinion that it 1s not a nuisance contrary to 
“law, for it is not sufficient to say it will alter the plaintiffs’ 
“lights, for then no vacant piece of ground could be built on 
“in the city, and here there will be seventeen feet distance, 
“and the law says it must be so near as to be a nuisance. It 
“is true the value of the plaintiffs’ house may be reduced by 
“rendering the prospect less pleasant, but that is no reason 
“to hinder a man from building on his own ground.” 
Rack ©. Dacey. In Back v. Stacey decided in 1826, in terms which 
have been accepted as the most satisfactory statement of the 
’ rule to be applied in all cases of ancient lights,’ Best, C.F., 
said that it was not sufficient to constitute an illegal obstruc- 
tion that the party complaysing had less light than before, 
— but that in order to give a right of action there must be 
a substantial privation of light sufficient to render the 
occupation of the dominant tenement uncomfortable, and to 
prevent the carrying on of the business therein beneficially 
as before. 
In Parker v. Smith,‘ the earliest reported case after the 
passing of the Prescription Act,’ it was determined that the 
“diminution of light and air which the law recognises as 
“the ground of.an action against a party who builds near 
“another's premises is such as, really makes them to a 
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Lid, (1904), App. Cas. at pp. 186, 191, 








t (1752) 1 Dick., 163. 
* (1828) 2 C. & P., 465; 31 R. R., 
679. 
3 Seel V. Anction Mart Co. (1864), 
L R, 2 233 (15); 
Commissioners v. Kino (1380), 14 Ch. Ie 
A ONN 


208. 
+ (1832) 6 C.°& P., 438; 38 R. R., 





š The Act came into operation on the © 
first fay of Michaelmas Term, 1832, 
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— “ sensible degree less fit for the purposes of business or 
= “ occupation.” — 
z = In Wells y. Ody," this statement of the law was adopted by Wells v. Ody C 
= Parke, B., in his charge to the jury. : 
== In Tapling v. Jones? it was assumed by Lords Westbury, Tapling v. 
_ Cranworth, and Chelmsford that by section 3 of the Preserip- “’" 
E tion Act an enjoyment of light for a period of twenty years 
conferred an absolute and indefeasible right immediately on 
2 _ the expiration of such period.’ Upon this assumption. was 
k _ founded the extreme view, first above stated, and conspicuous 
a in aleraft v. Thompson,’ Moore v. Hall} and Scott v. Pope,’ 

_ that the extent of the prescriptive right was to be measured by 

- the whole, or substantially the whole, quantity of light which 

had come to the windows during the period of twenty years. 
E In Clarke v. Clark, Lord Cranworth; following the same Clarke v. 
line as Lord Hardwicke in F ishmongers Co. v. East India Co. ““™ 
a and Best, C.J., in Back v. Stacey,” decided that the obsbrnetict 
— of light in that case was not such as to amount to a nuisance 

upon the ground that the plaintiff had failed to shew that the 
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A _ defendant's buildings caused an obstruction which interfered 
~ with the ordinary occupations of life. 
ae = In Robson v. Whittingham," Kuight Bruce and Turner, L.JJ., Robson v. 


Whittingham, — 


7 a. 
LAD 


p — expressed their entire approval of Lord Cranworth’s judgment 
— 1 Clarke v. Clark,” and in Kelk v. Pearson ® it was expressly Kelk v. 

a “decided that the true construction of the Prescription Act — 
x di d not support the views expressed in Tapling v. Joanes, — 
Calcraft v. Thompson,” and Scott v. Pope? James, L.J., there = sae + 
E — : “I am of opinion that the statute has in no degree — 
—— — the o'pre-otisting law as të the nature and 












1836) 7 C. & P., 410. 


(186 JADAC; 290. a A * Ubi mp. 
Se sv. Usan Colonial Stores, 19 Ubi sup. | i - * 
bi. 1904), App. Cas. "r 189. 1 (1866) L. R., 1 Ch. App., a2 3 
(186 867 oF W. R., 387 2 Ubi sup. 
80. B. D., 178. > 13 (1871) L. j A 6 Ch. Apps; 809. 
F fn 31 Ch. D.-571. 16 Ubi sup. 
_ See | 190), rt —— Colonial Stores, i5 Ubi aup, -= al oF 


eg our = — 


* (1866) L. R., 1 Ch. App., 10. 
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F atiro and extent of the right 
tat e was * have that amount of light through 
S0 on which was sufficient, according to the 
y notħns of mankind, for the comfortable "use and 
of that house as a dwelling-house, or for the 
use and occupation of the house if it were a ware- 
ea shop, or other place of business. That was the extent 
“of the easement, a right to prevent your neighbour from 
“building on his land so as to obstruct the access of sufficient 
“hight and air to such an extent as to render the house 
“* substantially less comfortable and convenient.” a 
Cay of Laosda In City of London Brewery Co. v. Tennant, Lord Selborne 
arwry œ Y fully concurred in this view of the law which, in his opinion, 
corrected some impressions which might have arisen from the 
language used by judges in former cases. 
Lanfranchi v. In Lanfranchi v. Mackenzie? the plaintiffs claimed that 
— they were entitled to an extraordinary amount of light for the 
purposes of a special business, the examination of samples of 
raw sulk, which had been carried on by them for fourteen 
years. Laight, but not the special light required, had been . 
enjoyed through the partic window for twenty years, but 
Malins, V.C., on the caw o Martin v. Goble,’ decided that 
a user for twenty years for ordinary purposes could not found 
a right to user for extraordinary purposes, which had not been 
proved to exist for the same period.* 
A Sn In Warren v. Brown,’ the Court of Appeal, reversing the 
sre. decision of Wright, J.,° and dissenting from Lanfranchi v. 
— Mackenzie,’ in effect decided that the owner of a dominant 
Toe tenement is entifled to have substantially undiminished the 
3 full amount of light which has had access to the terfement by 
the ancient window during the previous twenty years without 
reference to any internal alteration “of fhe dominant tenement, 
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* (1873) L. R., 9 Ch. App., 212. And — in Dickinson v. Harbottle CEA 
of Alderley v. Earl of 28 L. $ N. S. Che 186. 


see Lady Stanley 
Shrewsbury (1875), L. R., 1%Eq-, 616, * (1902) 1 K. Bat. 














3 (1867) L. R., 4 Eq., 421. * © (1900) 2. B, 722, © SENN 
3 (1808) J Camp., 320. ? Udi sup. — 
* See a similar decision by the sam? 1 
` . — 
. * f —— 








-- or its adaptation to some special purpose for which an extra- 


ordinary amount of light might be required, within such à 


period. In other words, Warren v. Brown * and the class of 
decisions to which it belongs make “actual user ” the test of 
whether there has been an infringement of the legal right 
notwithstanding that the protection of the dominant owner 
might in fact impose an increased burthen on the servient 
tenement. 


The confusion and uncertainty introduced into the law by Cois x. Mome 
and Colonial 


the departure of the two extreme classes of decisions from the Stores, Ltd. 
fixed line laid down in the earlier authorities, and adhered to 

notably in Clarke v. Clark,? Kelk v. Pearson} and City of 

London Brewery Co. v. Tennant have been removed by the 

recent decision in Colls v. Home and Colonial Stores, Ltd? 

There the judgments of the Lord Chancellor and the Law 

Lords, while separately dealing with various important matters 
incidental to the main question, are unanimous in adopting 

as sound and unquestionable law the doctrine laid down in 
Fishmongers Co. vy. East India Co., Back v. Stacey," Kelk v. 
Pearson, and City of London Brewery Co. v. Tennant,’ that 

the nature and extent of the right of the owner of ancient 

lights is to have that amount “of light which is sufficient 
according to the ordinary notions of mankind for the com- 
fortable use and enjoyment of the house as a dwelling-house, 
if it is a dwelling-house, or for the beneficial use and occupa- 
tion of the house, if it is a warehouse, or shop, or other place 
of business. 

In the case under reference the facts were as follows :— 
= The appellant was the owner of land on whith he proposed to 
erect a building of such a height as the respondents believed 
a E _ would obstruct ancient lights in a building of which they were 
the lessees, and in which they carried on their business. They 
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oll * win o the judgment of Wright, J., in Warren 
on, ‘whith had not then been reversed by the-Court of 
, dismissed the aetion upon the finding that the pro- 
iad i building would not affect the selling or letting value of 
the respondents’ premises which would still be sufficiently 
lighted for the ordinary purposes of occupancy or a place of 
business. Between this decision and the decision of the Court 
of Appeal the appellant put up his proposed building. 

The Court of Appeal upon the finding that the new building 
constituted a substantial interference with the respondents’ 
ancient lights as theretofore enjoyed whereby real damage 
would be caused to the respondents, and relying on the 
previous decision of the Court of Appeal in Warren v. Brown,* 
reversed the decision of Joyce, J., and granted an injunction 
restraining the appellant from building so as to darken, injure, 
or obstruct any of the respondents’ ancient lights or windows 
as theretofore enjoyed, and ordering him to pull down the 
new building. — 

On appeal to the House of Lords, the judgment of the 
Court of Appeal was — and that of Joyce, J., restored. 
Warren v. Brown in the Court of Appeal was by a necessary 
consequence overruled. 

The final decision in Colls v. Home and Colonial Stores, 
Ltd. cannot be better or more succinctly stated than as 
appears in the headnote to the report as follows :— 3 

“To constitute an actionable obstruction of ancient lights 
“it is not enough that the light is less than before. There 
“must be a substantial privation of light, enougheto rend® 
“the occupation of the house uncomfortable according to — = 
“ ordinary notions of mankind and (m the case of business a = : 

“ premises) to prevent the plaintiff from carrying on dig 
** business as beneficially as before.” 
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= (1902) 1 K. B., 15. ce ~ 4 (1904) App. Cas., 179. 
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“The nature of the right to light and Ee an infringement — 
vwas not altered by the Preseripfion Act.” ae 
R In the course of his judgment, Lord — L.C., says ?: Lord Halcbury i 
ft 
E 








“The question may be very simply stated thus: after an ie °"* case. 
“enjoyment of light for twenty years, or if the question arose 
“before the Act for such a period as would justify the pre- 
“sumption of a lost grant, would the owner of the tenement 
“in respect of which such enjoyment had been possessed be — 
“entitled to all the light without any distinction whatsoever 





“at the end of such a period ?”’ 5 
“My Lords, if that were the law it would be very far - Pi 
“reaching in its consequences, and the application of it to its $ 


“strict logical conclusion would render it almost impossible 
“for towns to grow, and would formidably restrict the rights 
“of people to utilise their own land. Strictly applied, it 
“would undoubtedly prevent many buildings which have 
“ hitherto been admitted to be too far removed from others to 
“be actionable, but if the broad proposition which underlies 
“the judgment of the Court of Appeal be true, it is not a 
“ question of forty-five degrees, but any appreciable diminution 
“of light which has been enjoyed (that is to say, has existed 
uninterruptedly for twenty ears) constitutes a right of 
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7 — is the common property of all, or, to speak more accurately, 
ars 

it is the common right of all to enjoy it, but it is the > 

_ “exclusive property of none.” * E 

Lord Macnaghten commences a most — and instructive Lord Mace 

—* _indgment in the following words*: “ * Lords, the right Chto, 


> 








| “action, and gives a right to the proprietor of-the tenement a 
_ “that has had this enjoyment to prevent his neighbour from a 
= * building on his own land.” F E 
— Ay Lords, I do not think that this is the law. The et 
“argument seems to me to rest upon a false analogy, as Rae 
“though the access to and enjoyment of light constituted a — 
4 4 _ “sort of proprietory right in the light itself. Light, like air, a 


oF Chen: VII, Part I. ” 3 [bid. at p. 185. i 
00) App. Cas: t pp- 182, F83. a — 








is owner or occupier of a building with 
Fa ancient lights, in regard to the pro- 
Pex coming to those windows, is a purely 
gt is an eåsement belonging to the class known 

— 2 easements. _ It is nothing more or less than the 
ial - “ty io — the owner or occupier of an adjoining 
~ “tenement from building or placing on his own land anything 

“whiclr has the effect of illegally obstructing or obscuring 

“ the light of the dominant tenement.” 

Then, after reviewing the history of the law and expressing 

—< his satisfaction with the rule as stated in Back v. Stacey* and 

Parker vy. Smith, and explaining that, so far as the right to 

light isa legal right, the Court in the exercise of its jurisdic- 

tion must be guided by the principles established at law, he 

proceeds to demonstrate how the Courts had been led astray 

by certain observations in Tapling v. Jones, as to the meaning 

and effect of the Prescription Act and how the Act ought 

properly to be construed. The following passage shews that, 

in his opinion, the modern tendency has been to shew too 

much consideration for the — owner, and too little for 

the servient owner. He says‘: “As far as my experience 

“ oes, there is quite as S on the part of those 

A “who invoke the assistance of the Court to protect some 

“ancient light, which they have never before considered of 

“any great value, as there is.on the part of those who are 

“improving the neighbourhood by the erection of buildings 

“that must necessarily to some extent interfere with the 
“light of adjoining premises.” 

Lord Davey in an equally interesting and instructive 
judgment reviews all the authorities from Aldred’s case* 
onwards, and after accepting as good law the decisions m 
Clarke v. Clark} Kelk v. Pearson,’ aad City of London Brewery 
Co. ¢. Tennant, closely criticises the judgment of the Court of 
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+ (1904) App. Cas. at p. 193, ~ s oh sup, 




















( 
E = Appeal in Warren v. Brown? and the judgment under appeal 
and dissents from them, at the same time expressing his 
approval of the decision of Malins, V.C., in Lanfranchi v. 
Mackenzie? | 
It will be useful to reproduce certain passages in his 
judgment. - He says*: “It is agreed on all hands that a man 
does not lose or restrict his right to light by non-user of his 
“ancient lights, or by not using the full measure of light 
“ which the law permits.” 
“If that measure be by common law or by the statute the 
“ whole amount of light which has had access to his windows, 
“cadit questio. But if this view of the law be not accepted, 
“you must introduce that ‘supposed standard * which Romer, 
“ L.J., repudiates.” 

. “If the actual user is not the test where the use falls below 
“the standard of what may reasonably be required for the 
“ordinary uses of inhabitancy and business, why (it may be 
“ asked) should it be made a test where the use has been of a 
“special or extraordinary character in excess of that standard ? 
“It does seem to me unreasonable to hold that where a man 
“for his*own convenience or profit converts two or more rooms 
“of his house into one without making provision for lighting 
‘ them, or converts a portion of his house into a photographic 
“studio, or puts it to some similar purpose, he can suddenly 
“call on his neighbour to leave him a supply of light which is 

“ rendered necessary only by such alterations, and thereby 
“impose what is in substance and in truth an increased 
_ “burthen on his neighbour.” 










“ would be dismissed. If it be brought a month afterwards an 
“injunction would be granted. I am of opinion that the 
“Courts have gone too" far*in this question of lights, and have 
— ——— undue restrictions on persons in the exercise of 
— 7, their lawful i to build on their own land.” 
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i > (1904) App. Cas. at p. 203. 
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“If the action be brought a month before the change it — 



















St ns up the whole purport of his judgment 
1: “ According to both principle and 
101 y, I am of opinion that the owner or occupier of the 

dol air Wn tenement is entitled to the uninterrupted access 
* rough his ancient windows of a quantity of light, the 
— “measure of which is what is required for the ordinary 
=“ purposes of inhabitancy or business of the tenement according 
“to the ordinary notions of mankind, and that the question 
“for what purpose he has thought fit to use that liglit, or the 
“* mode in which he finds it convenient to arrange the internal 
“structure of his tenement, does not affect the question. The 
“actual user will neither increase nor diminish the right. 
“The single question in these cases is still what it was in the 
“days of Lord Hardwicke and Lord Eldon—whether the 
“obstruction complained of is a nuisance.” í 
Lord Lindley Lord Robertson agreed in Lord Davey’s judgment.? Lord 
a onsa Lindley in coming to the same conclusion as the Lord 
Chancellor and the other Law Lords made, amongst others, the 
following observations : “ In considering what is an actionable 
“* nuisance, regard is had, not to special circumstances which 
“cause something to be an annoyance to a particular person, 
‘but to the habits and requifements of ordinary people, and it 
“is by no means to be taken for granted that a person who 
“wants an extraordinary amount of light for a particular 
“ business can maintain an action for a diminution of light if 
“only his special requirements are interfered with.” * 

And again *; ‘ The purpose for which a person may desire 
“to use a particular room or building in future does not either 
“enlarge or diminish the easement which he has acquired. 
“Tf he chooses in future to use a well-lighted room or building — 
“as a lumber-room for which little light is required, he does 
“not lose his right to use the same room or building for some 
“other purpose for which more*tight is required. Aynsley v. 
“ Glover® is in accordance with this view. But if a room or 
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t Jbid, at p. 204, * « Jbid. at p. * “ee 
2 Ibid. at p. 204. | | s (1874) L. R., 18 Eq., 544; L. Ru 10 — 
Ibid., at p- 209, $ s vee Apr. 283, . “~ a * s 


















ARAR =“ puilding has been so built as to be badly lighted, the owner 
or occupier cannot by enlarging the windows or alteri ing the 
“purpose for which he uses it increase the burden on the 
“servient tenement. Martin v. Gobe, where a malthouse 
“was turned into a workhouse, may, I think, be upheld on this — 
= “principle; and the observations of Wood, V.C., on Martin v. — 
= “Goble? in Dent v. Auction Mart Co? support this view.” — 
Such is Colls v. Home and Colonial Stores, Ltd.,* in the Summary of 
-House of Lords. It has overruled Warren y. Brown in the —— 
Court 6f Appeal, and it has withdrawn from the category of in Coils’ case. 
good law certain views and expressions as to the construction 
of the Prescription Act and the nature of the right to light to 
be found in Tapling v. Jones, Calecraft v. Thompson,® Moore vy. 
Hall,’ and Scott v. Pope’ In so doing, it has restored Martin 
« V. Goble’ and Lanfranchi v. Mackenzie ™ and corrected certain 
impressions as to Yates v. Jack." It has established a definite 
and reasonable compromise between the two extreme views 
— favouring the dominant and servient tenement respectively, 
— and its broad results may be summarised in the following 
T propositions :— 
(}) The single question in all cases of obstruction of 
ancient lights is wheti-er the particular obstruction 
$3 amounts to a nuisance. 
— = (2) For the purpose of this question the actual present 
j 2 user of the dominant tenement is immaterial. It 
will neither increase nor diminish the right.” 
_ (3) There can be no such thing as a right to a ‘fixed 
qauantity of light by metes and bounds. 
_ (4) The Prescription Act has not altered the nature and 
— „extent of the right to light as established by the 
Pee earlier authorities.” 
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28 5) L. R., 2 Eq., 238, 10 Ubi sup. 
04) App. Casy i39. Fe n (1866) L. R., 1 Ch. App., 295. 
“ae = 12 See this question further considered 
i. Om NN — in — VIII, Part I, 
= È — P. — Man i i= See farther, Chap. Vil, Fart I. ae 
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lng "Colonial Stores, Ltd.’ has been 
Pippie in various subsequent decisions, to 
ef reference will be sufficient. 

* lev. Gordon? following a dictum of Matins, V.C. 
mechi v. Mackenzie,’ and the views expressed by Lords 
Javey and Lindley in Colls’ case,‘ it was held that twenty 
Pare enjoyment of special or extraordinary light, even to -the 
knowledge of the servient owner, will not give a larger right 
than a right to ordinary light ; that 1s, such amount of light as 
is required for an ordinary business.’ 

This decision carries to its extreme length the doctrine 
against the acquisition of a prescriptive right to extra- 
ordinary light, but. it appears to be the logical result of 
Lord Davey’s and Lord Lindley’s opinions. Thus, it may be 
said that if the owner of ancient lights requires an extra- 
ordinary, or special, amount of light for the purposes of his 
business, he must obtain it, if he can, by artificial means, but 
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Kine Y, Jolly. 





he cannot by prescription compel the owner of the servient 


tenement to give it him. 


In Kine v. Jolly, the doctrine of Colls’ case was followed 
and applied by the Court of, Appeal,” and affirmed by Lord 


* (1904) App. Cas., 179. 

= (1905) 1 K. B., 417. 

3 Cbi sup. 

* (1904) App. Cas., 179. _ 

* Ifeannot be predicated as a matter of 
law whether any particular business is an 
ordinary business; that is a question of 
fact in each case, (1905) 1 K. B., 417. 

* (1905) 1 Ch., 480. is decision was 
affirmed in the House of Lords, the 
House being equally divided. Vaughan 
Williams, L.J., observes that the rale 
in Colls’ case owes its existence to the 
convenience and comfort of the people at 
large, and that it is convenient that 
no man should be allowed to enforce 
rights to such an extent or.-to interfere 
with the good and progress of the conf 
munity, /id. at p. 489, He further 





- points out, in reference to the doctrine of 


Colls’ case, that the mere fact that the 
quantity of light finding access to a 
particular room after an obstraction 
amounts to a sufficiency for the purpose 
for which the room was designed will not 
necessarily exclude the conclusion that 
the obstruction has interfered with the 
comfort and convenience or usefulness of a 
room according to the ordinary notions of 
mankind, /did. at p. 493. Gozens-Hardy, 
L.J., suggests that the decision in Colls’ 
case does not amount to more than that 
an obstruction which neither lessens the 
I8ting or selling value of the house, nor 
materially affects the comfort or con- 
venience of the occupier, does not in law 
justify an action, even though a large 


proportion of light previouSty enjoyed 


has been lost, Zbid. at pp. 502, 503, 


prh 














¢ 98 ) 






 Loreburn, L.C., and Lord James of — in the House of 
Lords. 
— Higgins v. Betts, founded on Ambler v. Gordon è and Kine Higgins v. 
V. Jolly,‘ lays down that in considering whether sn obstructions À 
of ancient lights amounts to an actionable nuisance, the test is 

_ not whether so much light has been taken as materially to 
= lessen the enjoyment and use of the house that its owner 
= previously had, but whether so much is left as is enough for 
_ the comfortable use and enjoyment of the house according to 
the ordinary notions of mankind.’ 
* In Ankerson v. Connelly,® it is said that the burthen cast on Ankerson v. 
the servient tenement by Colls’ case is that the owner of the ae 
servient tenement is prevented from erecting on his land a 
building in such a situation and of such a height and 
dimensions as will by interfering with the light passing =< 
through ee —— apertures of the house on the dominant 


Pa) 




















a 








Co. v. East India Co.’ and finally ne a 
























and Colonial Stores, Ltd.’ has, been follow ‘decisions 
of the Calcutta and Bombay H: rh Courts." E: Bagram V. Bagram v. Ag 
, * —— Ahettranath O 
E — — — Karformah. a 
X * (1907) App. Cas., 1. 181) mazi rise: « «C n a man by making F 
= 2 (1905) 2 Ch., 210. ‘tone windi sow wi re there should be five Hae 
— 3 Ubi sup. “to zi re pre light, and living twenty ed a 
* * Ubi sup. vit | ars “ee his cave, prevent? his : — 
pos $ Farwell, J., points out that the “né from building a house —— 
= result of Collis’ case and the earlier nid have done no harm to 
£ F authorities which it establishes, is to if there had been five 
fe put the case of nuisance by interference 


,” (1904) 2 Ch., 210 (216). — 
(19 | )2 Ch., 544; — (1907) See. 
wh.,,678. 
A For the law under the I. E. Act, see 


— 


with light on the same footing as other * 
cases of nuisance, e.g. noise; but that a 1 
practical difference arises from rah righ 
to light not being like freedom. irom an- / infra. ; ] 
oom able noise, an incident of op s (1752) 1 Dick., 163, and see supra. — — 
ae t having to be acquired and f € * (1904) App. Cas, 179; and se ~ = 
— tre ary limitations of the rig! i supra. — 1 
by yt e extent of the ancient ] -19 Bagram V. Khettranath Karformah — 
hat if the“windows ve sm: É; (-869), 3 B. L. R., O. C. J., 18; Modhoom Žž 
je € question propounded by | ] soodun Dey v. Bleach Dey (1875), IG ee 
». Le R, — Delhi end Londre Beam 
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rfi k, GJ. says ' : “The only 
‘lig it for a Ei peiling-loure, which, in my opinion, 
aimed by prescription or by length of enjoyment 
t an^actual grant, is such an amount as is reason- 
esecesary for the convenient = comfortable habitation 
“of Bis house.” And again he says?: “It would be unreason- 
“able to presume that the owner of the servient tenement 

“intended to grant a right to the use of more light than was 
“necessary for the comfortable and convenient habitation of 
“the dwelling-house or that he intended to increase the value 
“of his neighbour’s house by reducing the value of his-own 
“land. Principles of general convenience upon which pre- 
— sumptions of right to light by prescription or grant depend, 
“require that lights in a dwelling-house, which have been 
“,minterruptedly used for a long time shall not be darkened 
“so as to render the house unfit for comfortable habitation, 
“but they do not require such a presumption as would impede 

“the erection of buildings on the servient tenement, which 

“ would not deprive the dominant house of any degree of what 
“was reasona ly necessary for comfortable habitation.” 

l “To o carry Ë * case further, in large cities especially, would 
“cause great im@onveniencé and depreciation of property 
“without any ¢ * onding benefit.” 

These obse ons embody substantially the same rule 


as was laid — by Lord Cranworth in Clarke v. Clark,” 
stices in Robson v. Whittingham,* 


adopted by the Lords Just 
and affirmed in we. a — and Colonial Stores, Ltd., 
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Hem Lall Dutt (1887),1 


* on ^ geyed. But in view of the later decisions 
839: Anderson v. Hal h 


is cannot now be accepted as an accu- 


wr: E j 

(1905), 9 Cal. W. N., — “nath Nath © rate statement of the law. ° 
Deb v. Galstaun (1908), I. L. R., 35 €C ai ‘ial bi sup. at p. 46, 

G61; XII Cal. W. N. 519; — — 

diaidh (1877), I. L. R, 2 Bom, 133 = 

And see Ratanji H. Bottlewalla v. Edalji __ 
H. Bottlewalla (1871), 8 Bom. H. C. 
(0. C. J.), 181. In Puran Madduck v. 


$id, at pp. 50, 51. 

366) L. R., 1 Ch. App., 16; and 
* 4. See also Modhoosoodun Dey v. 
mauth Dey, ubi sup. at p. 370. 

66) L. R.- 1 Ch. App., 442, and 
Nee Modhoosoodun Dey v. 
Dey, ubi sup. at A 370. 

D4) App. Cas., 179; and see 


































— and are applicable to cases governed by the Indian Limitation 
- Acts. 

ee The principle affirmed in Colls’ case that an obstruction on 
of ancient lights, in order to be actionable, must be such as 

to amount to a nuisance has been apptied in a recent decision 
of the Calcutta High Court, where the defendant having built 
= @ wall on his land and thereby obstructed the flow of light 
and air to the plaintiffs’ godown to such an extent as to 
prevent the plaintiffs from carrying on their jute business as 





~~ ed 





— beneficially as before, it was held that the plaintiffs were 
-~ entitied to an injunction. a 
24 


(b) Under the Indian Easements Act. — 

The law under the Indian Easements Act relating to the Indian Ease- 

_ prescriptive right to light is to be found in sections 15, 28 (c), 15 and 98 (he os 
and 33, Expl. 11,° the provisions of which are partly at variance 
with the general law and, apparently, partly inconsistent with 

each other. 

Sections 15 and 28 (c) are identical, and give effect to one 
of the divergent views discussed and rejected in Colls y. Home 
and Colonial Stores, Ltd.,* namely, that the extent of the 
prescriptive right is the whole {uantity, or substantially the 
—— quantity, of ight which has come to the aperture during 
a period of twenty years, irrespectively of the purposes for ' 

— which it has been used. That this statutory rule is not in J 

p- — accord with the recent English decisions in Colls v. Home and | io 

> ~ Colonial Stores, Ltd.’ — Kine v. Jolly,’ has been pointed — — 

F out in the recent case of Kunni Lal yv. Kundan Bibi,’ where it Kunni Lal v. — 

= Was observed that those decisions would hae had a distinct “““" 4" 

— E Garin on the case had it not been governed by the provisions —— 

_ of the Indian Easements Act as contained in sections 15 and 


8 (0). It is to be regretted that in the last-mentioned ¢ case 
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* and London Bank v. Hon Lall 
p ubi sup. at p. 355. 

= And * v. Haldut Roy Chamaria, 
p see Anath Nath Deb v. 








3 See App. Vil. 
* (1904) App. Cas., 179, and see supra, 

5 (1904) App. Cas., 179. 
Se (1905) 1 Ch., 480 ; —— Arh 
Cas., 1. 
; (1907) I, L. R., 29 Ally 571 — 








n 88, Expl. Il, were not noticed, as 
Paenr to be hardly consistent with sections 
FG. ‘ond involve the application of inconsistent 
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m Under section 33, Fxpl. II, the remedy appears to fall 
short of the right conferred by sections 15 and 28 (c), but to 
go further than the general rule, for whereas under the two 
latter sections the extent of the prescriptive right is to be 
measured by the quantity of light accustomed to enter the 
aperture during the preseriptive period without reference to 
its user, under the former section the owner of the dominant 
tenement would, apparently, have no remedy for the diminution 
of such accustomed quantity of light provided the obstruction 
did not materially interfere with his physical comfort or did 
not prevent him from carrying on his accustomed business in 
> the dominant tenement as beneficially as he had done 
previous to instituting the suit. 

The words “accustomed business” suggest the conclusion 
that the section is not intended to go as far as the recent 
English decisions in Ambler v. Gordon and Higgins v. Betts? 
which regard as incapable of acquisition a prescriptive right 
to an extraordinary amount cf light, but is intended to provide 
a remedy in all cases where there is a material interference 
with the beneficial user of the dominant tenement as a place 
of business according to the standard of light which the 
particular and accustomed business may require. 

The meaning of the words “ accustomed business” is not 
very clear. They may be intended to mean the business 
which the owner of the dominant tenement has been accus- 
tomed to carry on during the whole of the prescriptive period,’ 
or it may be argued that the section must be read with section 
28 (e), and must be construed 50 "as to protect any business 
which is actually being carried dn at the date of the institu- 
tion of the suit, though commenced within the prescriptive 












ı (1905) 1 K. B, 417; and se 3 This construction would javolve read- 
supra. =. ing yw the additional words used in 
2 (1905) 2 Ch, 210; and see supra. ~ s, 28 (c). 
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period,! provided that such business does not reqrire more 5 
light than has been accustomed to enter the window, door, or a 
other opening during the whole of the prescriptive period. | — 
If the former view be adopted, the section is partially 
inconsistent with section 28 (c), which makes of no account 
the purpose for which the light has been used, but if, on the 
other hand, in order to avoid an apparent inconsistency, the 
latter view should prevail, the law of the Act comes into com- 
plete conflict with the law outside the Act. The correct 
construction of the three sections when read together has not 
. yet been judiciously determined, but there are large and 
important cities in the territories governed by the Act, and it 
appears to be a matter for regret that, in this respect, the law 
of Easements in British India is not uniform. 





(2) The Prescriptive Right to Air. 2g 
(a) Under the General Lau. 


In England4he protection of the prescriptive right to air fn Englan}. 
is governed by different principles from those which, as has oe: 
been seen, regulate an infringement of the prescriptive right por 
to ight. The remedy for the obstruction of air, whether the 
air has been enjoyed for the purpose of habitation or trade, 
-proceeds on the ground of injury to health or something very 

pearly approaching it. 








— In City of London Brewery Co. v. Tennant, Lord Selborne, City of London 
$ Pt, .C., said?: “ Now, the nature of the case which would have to peser © — 
= “be made for an injunction by reason of the obstruction of air . a 
= “is toto celo different from the case which has to be made for — — 













N æn injunction in respect of light. It is only in rare and 
= “special cases involving danger to health, or at least something 
“ e. nearly approaching it, that the Court would be justified 
in interfering on the ground of diminution of air. There- 
“fore, when witnesses say that there is a material diminution 


a * 
; 3 — ay | See the ovjections to this in Lord pp- 196, 202, 203. 
<> avez judgment in Colls v. Home and z (1873) L. R. 9 Ch. App. at p 221, 
| mial Stores, Ltd. (1904), App. Cas. at t f 3 
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ind say 1 ay Oi are in truth — 
r evidence as pa * to the standard which 
lied to their evidence as to air, as to which such a 
‘is of no value whatever.” i 
er English decisions in Gale v. Abbott,’ Dent v. Auction 
¢ Co.2 Hall v. Lichfield Brewery Co.3 and Bass v. Gregory," 
Fan founded on the same principles and demonstrate that 1t 1s 
Pay | in cases affecting the free access of salubrious ajr to, and 
the healthy ventilation of, the dominant tenement, that the 
dominant owner will obtain protection. 

Except under the Indian Easements Act,® similar prin- | 
ciples have governed the Indian decisions.’ 

It is true that in England natural conditions and other 
eauses have made light of more account than air, and that 
conversely in India air is of as much importance as, and 
often of more importance than, light. ja 

For this reason, arguments have been addressed to the 
Indian Courts in favour of assimilating cases of light and air | 
in regard to the principles of relief for obstrifction. But the 
Courts have felt themselves bound by the rules of English law. 

3 
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In Medhoosoodun Dey y. Bissonauth Dey,? Markby, J., 
admitted the force of thesé arguments but thought he was 
precluded by the English and Indian authorities from adopt- 
ing them. He said: “Here also I must apply the rules of 
“English law. No doubt this leads to some inconvenience. 
“Phe reasons for which apertures are made in the walls of 
“ houses in the two countries are very different.” 

-“ In England an aperture is made chiefly for light; thesun 

“being less bright and the air colder there, we desire to obtain 
—— the light we can, and only to admit just so much fir 
“as is necessary for wholesome ventilation, for which reason J 





























8 Jur. N. S., 987. —— Bagram v. Khettranath Karformah, 
2 (1866) L. R. 2 Eq., 238. ubi sup.; Modhoosoodun Dey v. Bisso- — * 
2 (1880) 49 L. J. Ch., 655. nauth Dey, ubi eup.; Delhi and London 
+ (1890) 25 Q. B. D., 481 3°89 L. J. Q.B. Bank v. Hem Lall Dutt, ubi sup.;Nand- 
574. hishor v. Bhagabhai (1888), I. Ta Raj E 


3 For the law under the I, E, Act, see 8 Bem.. 95. 
infra. | > > (1875) 15 B. L. R., 361. 
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“we always use glass in our windows. In this country the 
“object is precisely the reverse—to get as much air as 
= “possible, and to exclude the superfluous light. A compara- 
“ tively small aperture will in this country light a room, but 
“without a free current of air a reom would very often be 
“uncomfortable, and even unhealthy. . . . But unfortunately 
the law of England being fashioned upon the wants of the 
— inhabitants of that country has specially favoured the 
us acquisition of the right to free access of light, but has taken 
“ very little notice of the right to free access of air.” ? 





(b) Under the Indian Easements Act. 


In India, the inconvenience of treating air as of less 

account than light has been recognised by the Legislature. 

By sections 15, 28 (c), and 33, Expls. II and III, of the Indian 

=- Easements Act, prescriptive rights to light and air are treated 
as co-extensive, and dealt with accordingly.* 








It has been decided that the principles by which the Court Protection of — A 


should be guided in the protection of access of light to build- accon oe * 


ings used for purposes of inhabitancy and Bikinesa are 
applicable to a building used for ecclesiastical purposes, and 















= that material interference with the comforts of worshippers — 
= andthe illumination of mosaics and stained glass windows is Be: ee. 
ee as liable to be restrained as interference with the comfortable ee 
— use and enjoyment of houses. * ie 
a $ In Attorney-General v. Queen Anne’s — the defen- At.-Genl.ve 
Queen Annes o 





= dants had obstructed the access of light to sıx windows on the Mansions, 
: — side of the Guards Memorial Chapel, Westminster, and — 
_ had thereby materially interfered not only with the comfort of 
ola in the chapel, but with the illumination of the 
‘Mosaics and stained glass windows with which the — was 





À a | at p- 367 ; and see the a BEE 1880, Pari-V, p. 476; and Stokes, 1 
— tions of “Vest, re m Nandkishor vy.  <Anglo-Indian Codes, p, 885, 

7% te | ai,ubi sup. at p. 97. a 3 (1889), 5 Times L, R., 430. 

2 — Se Apa Vi and Gazette of India, 3 
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an Ftranetion on both grounds the 
o the mural decorations and stained 
md aak they were as much entitled to 
rc tion as “either a picture gallery in a private house or a 
i a par pallery: in a public building appropriated to that purpose. 
to In eases of obstruction of light and air, the light and air, 
if any, which comes from other sources must not be disre- 
garded !; for as pointed out by James, V.C., in Dyers Co. v. 
King, the light from other quarters, and the light which is 
Ea the subject of the obstruction, may be so much in excess of 
$ what is protected by law as to render the interference com- 
plained of non-actionable.® 
But it is only prescriptive light, or light to which a right 
has been acquired by grant, which, when coming from other 
quarters, must be taken into account; for light to which no 
legal right has been acquired and of which the plaintiffs may 
be deprived at any time ought not to be taken into account.’ 
It is, of course, immaterial that the owner of the dominant 


a oa 
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i tenement is getting light and air from other sources, if he 
is still deprived of the quantity of light and air to which he is 
entitled.’ 

“ Reflected ” The owner of the easement of light cannot complain of 
—— any act on the servient tenement whereby the light coming 


to his windows is increased or converted into what is called 
“reflected light” or into an extraordinary supply of light of a 
glaring character." No case has occurred where under these 


joe circumstances the Court has interfered in favour of the owner 
Si or occupier of the dominant tenement. 
—— = But where there -has been an actionable disturbance of 





- 

1 Colls yv. Home and Colonial Stores, s Puran Madduck vw. Ooday Churn 

Led. (1904), App. Cas. at p. 210; Kine v. Mullick (1865), 3 W. R., 29; and see 

Jolly (1905), 1 Ch. at p. 493; Dhunji- Dert v. suction Mart Co. (1866), L. R., 
bhoy. Lisboa (1888), I. L. R., 13 Bom., Eq., at p. 251. 


252 (262). ” 6 Lanfranchi v. Mackenzie (1867), 
2 (1870) L. R., 9 Eq., 438. L. R., 4 Eq., 421; Lazarus v. Artistic 
2 (1904) App. Cas. at p. 211, Photographic Co.” (1897), 2 Ch., 214; 


4 Jbid. And see Anath Rath Deb Bovon v. Deane €1899), IL. R., 22 
Galstaun (1908), I. L. R., 35 Cal., 661; Mad., 251 (253). 
XII Cal. W. N., 219. E 

















ancient rights the dominant owner is not bound to put up with 
$ reflected light, even if it would not be substantially less than 
the light obstructed.! As in the case of light, coming from 
other sources to which no legal right has been acquired, he 
has no security that the light will continue, he is entitled to 
stand on his legal rights and is not bound to depend on the 
degree of consideration which the other party may shew him 
from time to time.’ 3 











The right to light and air should usually be claimed as a uan epi : ne = 

right to light only for the reason that where light goes air also should be * 

will go, and where there is a sufficient adit for light a sufficient eimed. ie 
i adit for air also will be presumed," and for the further reason ae 
that it is only on the ground of danger to health, or at least * E 
something very nearly approaching it, that the Court would — 

be justified in interfering on the ground of diminution of air.“ 3 

x i S “a 

Part II.—Easements of Way. ee 

Rights of way are divisible into two classes: Public rights Divisible into 

of way,° and Private rights of way. Private rights of way in "° — ae 

turn are capable of division into two classes: Easements of — 

way, and Rights in gross.° ae 





Easements of way form the most important class of Natureof& = 
affirmative easements. They are rights which enjoy a wider rs — — 
familiarity than perhaps any other kind of easement. F 

— A night, or easement, of way is a right affirmative 7 and Pu) 
a discontinuous,* appurtenant to the dominant tenement, of — — 



















io 
J Pa 
f =a 


Ia | oe eG 













1 Dent v. Auction Mart Co., ubi sup. atp. 221. 
at pp- 251, 252; Ataizht v. Burn (1869), 5 See Chap. IV, Part IT, A (2). — 
- E R, 5 Ch. Ane, 163; Bottlewalla v. ë See Chap. IV, Part II, A. — 
Botilewalla (1871), 8 Bom. H. C. (0. ! Entitlingthedominantownertomake = — = = 
F J.), 181 (191); Anath Nath Deb v. active use of the servient tenement. — 
_ Galsaun (1908), I. L. R., 35 Cal., 661 ; * Depending for its exercise on the act an 
* | XII Cal Cal. W. N., 219. i of the dominant owners. See J. E. Act, s. 
— 5, App. VII, which defines a discontinuous 
F — 2S i rrow v, Archer (1863), Hyde, casement as one that needs the act of man 
— Py a London Bank v. Hem for its enjoyment ; but query if this is an 
pari Dutt (1387), 1. L. R., 14 Cal., 439 accurate definition. The act of man is 
gees City of London — required for the exercise or actual user of — * 
—— & R, Ay — haere 
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X gh nour’s land to and from the dominant 
, as will be seen, a right to wander at 
Fright to pass along a — route from the 
n sa Fausto the terminus ad quem.” r 
5 of way are capable of considerable variety 
Father as regards their nature, or their duration,? or the manner 
of their enjoyment. 


Thus an easement of way may be either — 
(a) A general right of way, which is a right of way not 
only for foot passengers but for people on 
horseback, and for carts, carriages, and other 


vehicles*; or 


(b) a driftway, which is a way limited to foot pas- 
sengers, horsemen, or cattle ®; or 


(c) a footway simpliciter.® 


The question of the precise limit of the right in any 
particular case must depend on the manner of acquisition, and 
will be reserved for consideration in a later chapter.’ 

An easement of way may arise in India.either by the 
express or implied grant of the owner of the soil, or by 
prescription,” or by necessity," or under the Indian Limitation 
Act," or the Indian Easement Act.” 


enjoyment of the easement, see the 
observations of Garth, C.J., in Aoylash 
Chunder Ghose v. Sonatun Chung Baroie 
(1881),1. L. R., 7 Cal., 182; 8C. L. R, 
281, in connection with s. 26, ill. (b) of the 
Indian Limitation Act; and see also 
Chap. VII, Part II, 

1 Goluck Chunder Ch&edhry v. Tarnee 
Churn Chuckerbutty (1865), 4 W.R., 49; 
S. C. sub nom. Tarnee Churn Sikes 
butty v. Tarnee Churn Chuckerbutty 
(1866), 1 Ind. Jur., N. S., 63 and see 
WimBledon and Putney Commons Con- 


_sercators v. Dizon (1875), 1 Ch. D., 362; 


45 L. J. Ch., 353. 

* See Chap. I, Part I, uler *‘ Per- 
manent and Limited Easements,” and 
I. E. Act, S. 6, App. VII. 

3 Ibid. a 


— —— — — 


‘ See Cannon v. Villars (1878), 8 Ch. 
D., 415 (420). 
5 Ibid. at p. 421. 
6€ Ibid. at p. 420. 
? See Chap. VIII, Part I, C. : 
and sce Imam- 


bundee Begum v. 

Sheo Dyal Ram 

8 Ste Chap. VI, Parts | (1870), 14 W.Re, 
II, II. 199; Ram Gun- 
® See Chap. VII, Part | ga Doss v. Goòind 

I, Band ©. Chunder Doss 


e3? See Chaps. I, Part} (1871), 16 W.R., 
J, and VI, Part IV, A. | 284; Saralgiapa 
v. Basranapa 
? e 
e 1H: 0739. 
at See Chap. VII, Part I. 
12 See Chap VIT, Part IM, 
























(1873), 10 Bom. 
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| With reference to the acquisition of the right by prescrip- 
ne — tion it will be remembered that easements of way are governed 
by different principles to easements of light and air, the 
J : z former arising from the uninterrupted user of the servient 
~ tenement, the latter by implied covenant on the part of the 
-servient owner derived from the mere occupation of the 
- dominant tenement.' 

— — The former are unlawful in their origin. The first of the 



































= acts is a trespass; whereas, in the case of light, the acts are in — 
= themselves lawful acts, done in the lawful occupation and user —— 
— -Ofa man’s own land.’ ee 
ge Easements of way must not be vague or indefinite; that is Easements ot 
oe to say, they must be limited to a particular route over the đe — eo ee 
_ gervient tenement. An easement of way confers no right to F E 
-wander at — over any part of the servient tenement for <a 
= whatever purpose.’ — 
E = Easements being restrictions of the ordinary rights of Easement — 
~ property, a right of way is restrictive of a man’s right in his Yay hew y l 
_ soil and of his liberty to ore and dispose of his land as he e — 
_ pleases.‘ — = 


Easements oftway do ink confer rights to the ownership of pepeta 2 


=the soil. There cannot be a claim to the ownership of land of soil. — 
= and to a right of way over it at the same time. In the respect 

ve — of not being rights to the ownership of the soil, private rights 

ae of way resemble public rights of way. 

Be — 


— * Cross v. Lewis (1824),2B.&C., C. P., 225; L. R. 9 C. P., 362; Sham E a i i 
686; Moore v. Ramson (1824), 3 B. & C., Churn Auddy v, Tarini Churn Banerjee “i inn 
F _ 399, referred to with approval in Webby. (1876), 25 W. R., 218; I. L. R., 1 Cal., ee 
Bird (1863), 13 C. B. N. S., 841, and see 422. 7 
Spss, supra. * Ibid.; Narendra Nath Barari ve 
— 5See per Field, J., in Dalton v. — Abhoy Charan Chattopadhya (1907),  - 
ms (1881), 6 App. Cas., 759. I. L. R., 34 Cal., 51; XI Cal. W. N20. 
x ——— Goon v. Gunca Gokind But the clei thay be in the alternative, — 
erjee (1867), 8 W. R., 269; Jey and either of the rights may be akibe- 
Dorga Dassia v. Juggernath Roy (1871), lished if the other be relinquished, Ibid, 
15 iad Wimbledon and Putney overruling Bifoy Keshub Roy v. Obhoy ` 
| req + Conservator v, Diron"(1875), Churn Ghose (1871), 16 Cal. W. R., 198, 
Bree 45 L. 7. Ch., 353. m? St. Mary Newington x. Jacobs (1871), — 
s Act, s. 7, App- VII. L.R., 7Q.B., e7 RS 12. 
+ Hoare — 45.35. - ae 


























J 
bd) —* 











ion with regard to the ownership of the soil 
gs Us Sate ad medium filum vie to the owners of 
ands, and such presumption applies equally to 
p e as qÀ a public.road." 
F The 2 is a similar presumption in India.? In India there 
- may be a right of way by boat in the rainy season over a 
particular channel. Such a right may be acquired by enjoy- 
ment for the necessary period in spite of the splice in 
the actual user caused by lack of water.” 
© Private right A private right of way is not necessarily confined to a way 
_ Of way may be | ; 
commonts Used by one person; it may be common to several persons.‘ 
d — It may be convenient here to consider the question as to 
_ whether pri- whether a private right of way and a public right of way can 

vate and ; ublic à 

rights of way exist simultaneously over the same soil. 

eta, “™ — The answer depends on the time at which the two rights 
come into existence. 

If a public right of way already exists, no private right of 
way can be acquired in derogation of it, but if a private right 
of way already exists, the public mght of way on coming into 
existence will not extinguish the private right, but will remain 
qualified to that extent unless there has bten a release or 
abandonment of the private right, or a public user inconsistent 
therewith.° 

The right to a private way and the right to a public way 

over the same soil cannot be pleaded together as the two are 
a inconsistent, but the private right if pre-existing can be relied 
on, for there is no compulsion in such a case to resort to the 

publie right which might possibly be disputed by conflicting 


Tt Se rns 


— 
yo 


— 1 Holmes y. Bellingham (1859), 7 C. B. ‘ Semple v. The London and Burminge 
=. N. S., 329, and see as to public roads, Aam Ry. Co, (1838), 9 Sim., 209 ; Sham 
Chap. IV, Part II, A (2). Soonder Bhattacharjee v. Monee — Dass 

2 Mobaruck Shah v. Toofany (1878), (18%), 25W. R., 233, 
I. L. R., 4 Cal., 206. eë Brownlow v. Tomlinson (1840), 1M. 


3 Ramsoondar Burral v. Woomakant «& G. at p. 486; Duncan v. Louch (1845), 
lash Chunder Ghose v. — — 12 Q. B? ER S 


981; and see — Part Ill, A, Chap. -Willes, 71. 
IVY, Tart J, B (2) (a), Chap. VII, Part I. | 





Chuckerbutty (1864), 1 W.R., 217; Koy- 6 Q. B., 904; Rg. v. Chorley (1348), * 


(1881), I. L. R., 7 Cal., 132; ° C. L. Ren © Chichester v. o Lethbridge e * 
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 evidence,' and the remedy for the — — which is by | — 


indictment only unless special damage can be shewr.? 

When once a right of way has been acquired, the servient | 
owner carnot object to it on the ground of inconvenience, nor- — 
can he put an end to the right by shewing that there is another A 
pathway which the dominant owner might use.’ 
$i In order to maintain an action for the disturbance of a Disturbance of 
= private right of way it is not necessary for the plaintiff to — — 
= prove special damage.‘ | 

The burthen of proving a prescriptive right of way lies on Burthen of oe 
the person who asserts it.” ioia wile | ‘ 
ee A right of way is a right of use of land within the meaning r 
= of section 320 of the Criminal Procedure Code. The exclusive J 
= possession of land not subject to such a servitude becomes 

something short of exclusive possession when the easement 
arises.” 
a. A party who consents to the alteration of an existing path 
= by the Magistrate to one more convenient to the public 
generally cannot afterwards come forward and claim such right 
of way as private.’ 








Part IlT.—Easements in Water. 


The nature of the right conferred by the acquisition of an Nature of 


— easement in water is to restrict in some particular respect the — 


streams, 



























! Allen v. Ormond (1806), 8 East, 3. 
8 Chichester v. Lethbridge, ubi sup. ; 
 Baijnath Singh v. Tetai Chowdhry 
_ (1901), 6 Cal. W. N., 197; Campbell 
~ Darys v. Lloyd (1901), 2 Ch., 518; Pratt 
_ and. Mackenzie's Law of — 16th 
M, 116, 126, and see further Chap. IV, 
TT, A (2). 

s Sham Bagdee v. Fukeer ChandtBagd-e 








ay =a 
i Eig 


 Bhadoory v. Shih Chundee Bhadoory 


> aa ieee we of proof generally, see Chap. V, Part I, 
a —— Singh v. Tetai Chow- and Chap. XI, Part I. an 
| bi sup, and the o*her cases cited in © (1868), 4 Mad. H. C. Ralings xi. | x 


heane.. He æ rule is applicable 
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1866), 6 W. R., 222; Mokoondonath > 


which being regarded as a public nuisance, 
can only be the subject of an indictment 
unless special damage can be proved by 
a private individual, in which case he 
may maintain an <ction for the private 
nuisance, Jbid. Nor is it applicable to 





the disturbance of a merely local right of © 


way, Brockbank v. Thompson — 
Ch., 544 

3 Khoda Buz v. 
(1904), 8 Cal. W. N.359. As to burthen 


‘Shaikh Tazaddin 


* Muddun Gopal ——— 




















wj * l - : p. rS 


F * ⸗ S 
T — E — Lea a me — 















F 
i 
YT: 


Gih — which form part of 
** 
al rights may be described as the right of every 
r to use the water which flows past his land 
one —* proprietors, to have the water come to him 
* —* ned in flow, quantity, and quality, and unaffected 
— and to go from him without obstruction, 
Easements in water can arise either by grant, express or 
implied,’ by prescription or enjoyment for the fhecessary 
period,’ or by custom,® and in India, also under the Indian 
Limitation Act,® and the Indian Easements Act.’ 
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Extent of The extent of prescriptive rights in water (except as regards 

"emsa easements to pollute water‘) is to be measured by the user 
as proved.’ Where the easements are acquired by grant, 
their extent is limited by the terms of the grant.” 

Classification It will be convenient to classify the different easements 

pt ements relating to water in accordance with the special nature of the 


right acquired. 
Easements in water are affirmative easements and may be 
divided into the following classes, that 1s to say :— 
A. Easements relating to the flow of water in natural 
watercourses. : 
B. Easements relating to the flow of water in artificial 
watercourses, 
C. Easements relating to the subterranean flow of water. 
D. Easements relating to the discharge of rain-water 
upon adjoining land. 
E. Easements relating to taking water from, or con- 
ducting water from, or over, the servient tenement. -~ 
F. Easements affecting the -natural state of water Sy — ; 















pollution or alteration of temperature. = 
i See Chap. I, under “ Natural Rights," *- * See Chap. VII, Part II. F 
and Chap. V, Part III. ? See Chap. VII, Part III. a ; 
* See Chap. V, Part III, and Indian s See infra, F, and Chap. VIHM, — es. 
- Easements Act, s. 7, ill. (4), App. VII. B (4). — F 
3 See Chap. VI, Parts JI and III. 4 ® See Chap. VETI, Part IB (4). — 
* See Chap. VII, Part I. © See Chap. VIN, Part I, B (1). s ~ 


5 See Chap. IV, Part I, B (1). ` 






















. 
= A.—Easements relating to the flow of water in natural water- | 
mek. courses. — 
= Easements can be acquired in natural streams flowing in Easements in Bi. 
— natural Eg: 
known and defined channels. , —— 


In this connection are to be noticed those easements that fowing in, 
give riparian owners the right to divert water from its accus- see 
$ - tomed course and thus diminish the quantity which would : 
Otherwise ’descend to the proprietors below, or to throw the i 
= water back upon the proprietors above.* These rights, being 
= clearly restrictions of the ordinary rights of property,’ require ; 

_ that the burthen of — of them should rest upon the — 
— proprietor claiming them,’ for, as was said by Leech, V.C., in — 
— Wright v. Howard,‘ “ Either proprietor who claims the right Wrigħt w. 
= “either to throw the water back above or to diminish the ae + 
— quantity of water which is to descend below must, in order pes: 
= “to maintain his claim; either prove an actual grant or license +f — 
“from the proprietor affected by the operations, or must — 
prove an uninterrupted enjoyment of twenty years.” — k 
In Bealey v. Shaw Lord Ellenborough said: “The Zealey v. * 


* 
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“ general rule of law as applied to this subject is, that, — ei 
= “independent of any particular enjoyment used to be had by a 
= “another, every man has a right to have the advantage of 
“a flow of water in his own land without diminution or oe 
= “alteration. But an adverse right may exist founded on the er: 
= “occupation of another. And though the stream +be either * 
fe ie diminished in quantity or even corrupted in quality, as ‘by 
_ “means of the exercise of certain trades, yet if the occupation 
“of the party so taking or using it have existed for so long a 


4 tme as may raise the presumption of a grant, the other 
AD — — aa —— — —— — —— — 
1 See Bealey v. Shaw (1805), 6 East, Sons v. J. § M. White (1906), App. 
209; Wright v. Howard (1823),*1 Siit. Cas., 72. 

é St., 190; 24 R. R., 169; Embrey ve" 2 Indian Easements Act, s. 7, ‘ill. 
€ Pire an — at p. 370; 20 L. J. (hk), App. VII. 

, 212; Subramagiya v. Iama- 3 See Chap V, Part I. - 






















be, ace (1877), I. L. R., 1 Mad., 335; s (1823) l-Sim. & St., 190, 24 R. R., 
* Singh ©. Joynath Singh 167. 
T. LR., 24 Cal. (P. C.), 865;  * (1805) 6 East., 208. te e 
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— take the stream subject to 
r er ight. 1 take it that twenty years’ exclusive 
t of the water in any particular manner affords a 
coh of the right in the rma so enjoying 
eee from grant or act of Parliament.” 

The facts in Bealey v. Shaw? were that the defendant and 
his predecessors in title had been accustomed for over sixty 
years to divert water from the River Irwell by means of a weir 
of a given height, and a sluice of given dimensions. In this 
state of things: the plaintiff came to a spot lower down the 
river, erected a weir, mill, and other works on his own, land, 
and commenced to enjoy the natural rights in respect of so 
much of the water as the defendant had not been accustomed 
to divert. The defendant subsequently enlarged his sluice, 
and the question arose whether he had a right to do so. 


It was held that in the absence of enjoyment, for the neces- ~ 


sary period, of the enlarged sluice the defendant was confined 
to his original easement, and could claim nothing more. 
No right by But though easements may thus be acquired in natural 
-= Akar- streams there cannot by grant or prescription be an exclusive 
— a egg right to all the water of a running stream.’ 
Join White ¢ ‘Thus in John White & Sons v. J. & M. White,* it was held 
— $M- that the ownership of an artificial dam, although 1t may give 
a right to maintain the dam, does not turn the running stream 
into a pond so as to confer upon the owner of the dam an 
a exclusive right to use the whole of the running water. 
oe | In India, as in England, the right to divert and impound 
— so much of the water of a natural stream as may be required 
for purposes oftirrigation,® or, in case of ordinary floods, to 
protect lands by the erection of bunds whereby the water is 












5 Debi Pershad Singh v. Joy Nath 
_ Singh (1897), I. L. R., 24 Cal. (P. C.) at 
P. 874; L. R., 24 Ind. App. at p. 68; and 


1 See Chaps. VI and VII. But a 
prescriptive right to the use of all the 
running water is incapable of acquisition, 





John White § Sons v. J. § M. White, 





whi sup. _ Ahmad (1872), 18 W. R., 525; Kalu 
2 Ubi - Khabir v. Jan Meah (1902), I. L. R., 29 
3 John White § Sons v. J. § M, White Cal., 100; Eshah Chandrd™ Samanta v. 
(1906), App. Cas., 72. _ k Nil Moni Singh (1908), I. L. R., 85 Cal., — 
* Ubi mps 851. 





see Babu Chumroo Singh v. Mullick Khyret 





















e109.) 
: — on to lands of other riparian owners to their injury,“ 
Bt aan only be acquired as an easement either under. vontract 


TARE. é 
_ a 


— with the lower riparian owner or by prescription, or, possibly, i 
Br by custom? 7 . A 

— It is important to remember that the obstruction or diver- Dominant 

= sion of water for the necessary period must be to a tenement — —— 
abutting on the stream. Otherwise no easement will be 

= acquired? 

With reference to this topic an important question arises No right 
as to whether a servient owner whose natural rights have been soon pe 
restricted by the diversion of water from its natural course, —— ot thee 
a. or by ‘the dischar ge of water on to his land, can require the easement shall 

dominant owner to continue the exercise of the easement, or, 

in other words, whether he thereby acquires a reciprocal 

easement as against the dominant owner that the latter shall 

continue the diversion or discharge of the water. 

= The question has been fully discussed in the Courts, and 
it has been decided that the servient owner cannot acquire 
any such right.' 

The principles established in the decisions proceed upon ) 
two grounds, first, upon the ground that the enjoyment of the f ; 
servient owner would be incapable of interruption at the hands 
of the dominant owner by any reasonable mode,’ and secondly, 
upon the broader ground, that it is of the essence of an ease- 
ment that it exists for the benefit of the dominant tenement ‘i 
alone, and that the servient owner can acquire no right to insist — 
= on the exercise of the easement on the part of the dominant — 
owner if the latter finds it expedient to abandon the right.’ 
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l 1 Venkatachalam Chettiar v. Jemindar L. J. Q. B., 293; Khoorshed Hossein v. 
of Sivagunga (1904), I. L. R., 27 Mad.,. Teknarain Sing (1878), 2 C. L. R., 141; 





19 (413). and see Indian Easements Act, s. 50, 

= 1 Erhan Chandra Samanta y. Nil App. VII, and supra, Chap II. 
7 Moni Singh, ubi sup. e * Arkwright v. Gell; Wood v. Waud, 
| es 3 Stockport Water Works Co. v. Potter and see the judgment of Blackburn, J., 
(1864), 3 H. & C., 300. in Mason v. Shrewsbury and Hereford 


* -4 Arkwright v. ‘Gell (1239), 5 M. 2 W., 


; Ry. Co. 
A, a Wood Es Waud (1849), 3 Exch., 


< See the judgment of Cockburn, C.J., 
in Mason v. Shrewsbury and Hereford 
Ry, Co. | A 




















Rioni was elucidated by Lord 
nally v. Gell 
Fte plaintiff sued to recover damages from 
B tor thè diversion by them of a portion of*the 
F flowing to certain cotton mills erected by the plaintiff, 
Phen a mineral sough constructed by a company of adventurers 
for the drainage of a mineral field under license from the mine 
owners. Subsequently to the construction of this mineral sough 
another company composed of the defendants commenced the 
construction of another sough on a lower level for the purpose 
of draining a larger portion of the mineral field under a similar 
license from the same mine owners who had previously used 
the former sough, and the result of their operations was to 
cause the diversion complained of. The judgment of the Court 
of Exchequer Chamber was delivered by Lord Abinger, C.B., 
who, in dismissing the action, pointed out that the acquisition 
of such a right as was claimed by the plaintiff would depend 
on the capability of submission on the part of the defendants, 
as dominant owners, to the enjoyment of the water by the 
plaintiff as servient owner, and that as there was no reasonable 
mode of interruption open to the defendants, there could be 
no submission on their part, and therefore no acquisition of 
the right by the plaintiff. The futility of the plaintiff's case 
becomes all the more apparent when it is considered that the 
* acquisition of the right claimed by him would have imposed 
Sd an obligation on the mine owners not to work their mines by 
the ordinary mode of getting minerals, and been founded on 
a mode of prevention of the plaintiff's enjoyment of the stream, 
s not only highly @xpensive and inconvenient to the mine owners, 
but absolutely destructive to their interests. y 
In Wood v. Waud? the Court expressed itself satisfied that 
the principles laid down in Arkwright v. Gell, as applicable 
to the particular matter now under discussion, were correct. 
Pollock, C.B., in the course of his judgment, used the following 
argument in explaining the legal position in such a case as the 
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i Ubi sup. @ (1849) 3 Exch., 748. 
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— aes 
~ present. He said!: “The flow of water of twenty years from — 
-~ “the eaves of a house could not give a right to the neighbour — 
= * to insist that the house should not be pulled down or altered, + 
= “go as to diminish the quantity of water flowing from the = 
= “roof. The flow of water from a drain for the purposes of 
“agricultural improvements, for twenty years, could not give } 
; “a right to the neighbour so as to preclude the proprietor 


| . Sh 
_ stream has a permanent and natural origin, and flows in a —* — 
defined channel, but at any point of its course assumes a — 
character which renders its existence dependent upon the an 
recurrence of floods at certain seasons, as in the case of an — ie 
= overflow, or on the doing of any act regulating the supply of * 
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“from altering the level of the drains for the greater improve- — 














known and defined channels is it essential to the acquisition 
of such rights that the streams should be flowing perpetually ? ——— 


of the easements? The cases of Trafford v. The King, and Trafford y. The : 
= Drewett v. Sheard, point to the conclusion that where the% 


_ Water at its source, it may become the subject of easements. 


a _ by overflow water from a brook in times of flood. 


D 
—* ae i 


a a ditch from a natural stream at all times or only at such 


s _slujces into the river with which the stream communicated. 


“ow ywner does not prevent the acquisi uisition of the right, appears to 
| fing its analogy ip cases arising in India, where the dominant 


— oy ines HR. Ry 680. 





“* ment of the land. The state of circumstances in such cases 
“ shews that one party never intended to give, nor the other 


_ “to enjoy, the use of the stream as a matter of right.” 


If easements can be acquired in natural streams flowing in Acquisition of 
easements in 
natural but 


Would any intermission in the flow prevent the acquisition 





King. Drewet- 
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Trafford v. The King was the case of a watercourse caused 





In Drewett v. Sheard Littledale, J., said there was no 
-objection to enjoying the benefit of water which flowed into 


times as the stream was swollen by water let by means of 


_ The principle in these cases that any intermission in the 
Subject of the*easement beyond the control of the dominant 





id. at p. 778. n? (1886) 7 C. & P., 465, 
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— m 
of wa; * * over his neighbours’ tank or 
* — during the rainy season 
the quantity of water required. 

“ments canhot be acquired in artificial streams; if 
ttent, at any rate against the person creating them.” 





COUTSES. 


The right to water flowing through artificial watercourses 
is a right of easement, and must rest on some grant or arrange- 
ment, either proved or presumed, from, or with, the owners of 
the lands from which the water is artificially brought, or on 
some other legal origin.® 

It is quite distinct from the natural mght which, as 
a natural incident to the ownership of land, entitles prima 
facie each successive riparian proprietor to the unimpeded 
flow of water of a natural channel in its natural course, 
* and to its reasonable enjoyment as it passes through his 
land.* 

But the cireumstances in any case may be such as to 
warrant the inference that when the watercourse was originally 
constructed, it was agreed that each of the riparian proprietors 
should have the same rights as the riparian proprietors upon 
a natural stream; though, even when this is the case, it is 
possible that the general rights of the riparian proprietors may 
be subject to some special or larger right acquired by one of 





' See Aoylas Chunder Ghose v. Sonatun 633; and see Kensit v. Great Eastern Rail- 
Chung Barooie (1881), I. L. R., 7 Cal, way? Co. (1884), 27 Ch. D. at p. 1; 
132; 8 C. L. R, 281; and supra, Part II, Baily Co. v. Clark, Son.§ Morland 
and infra, Chap. IV, Part I,B2(a),and (1902), 1 Ch., 649; Badhu Mandal v. 
Chap. VII, Part IT. Miliat Mandal (1908), I. L. R., 30 Cal., 

? See infra, B. 1077; Krista Das Chowdhry v.” Joy 

3 Ponnusawmi Terar v. Collector of Narain Panja (1904), 8 Cal. W. N., 158. 
Madura (1869), 5 Mad. H.C., 6; Morgan * Remeshur Prasad Narain Singh v. 
v. Kirby (1878), I. L. R., 2eMad., 46; Koonj Behari Pattuk; Kensit v. Great 
Rameshur Prasad Narain Singh v. Koofj 
Behari Pattuk (1878), 4 App. Cas., 121; 
In R., 6 Ind. App- 33; T. — 








Chap. V, Part III, A. 





B—Easements relating to the flow of water in artificial water- 

















Eastern Railway Èo., ubi sfp., and see j a 





— themselves either by the original grant or by subsequent ; 
— paser. — 
=_= — [n India the law of easements, as, relating to artificial Artificial i 
— — — has been frequently applied to the subject of — 
= irrigation, a method largely employed in most parts of the With irrigation. 
country for the purposes of cultivation. 
It may be useful, therefore, to study closely some of the Indian cases. 
cases that have occurred in India connected with this branch 
of the law. 

In Ponnusawmi Tevar v. Collector of Madura, 2 the plain- Ponnusawmi 

tiff sted to establish his right to an uninterrupted flow of —— 

© wate through a channel which ran into a tank, the property 
of the plaintiff, and to compel the removal of sluices erected = 


across the said channel by the first defendant's predecessor 















in office, and used for the purpose of diverting, the flow of 3 
-~ water. F 
The first Court dismissed the suit, but, on appeal, the — 


Madras High Court reversed that decision and gave judgment 
for the plaintiff. 

The High Court,’ in drang the nature of the right 
claimed and the manner of its acquisition, expressed the 





opinion that the right claimed was in an artificial stream, and al — 
~ that the plaintiff to succeed must shew he possessed an ease- — 
— ment. In deciding that the plaintiff had acquired such an ee. 













= easement the Court said‘: “I think that the circumstances in — 
ae “evidence justify the inference that the right claimed has AS 
_ “been gained by the plaintiff; the conduct of the Government — 
“ shewing as it seems to me that the water has been allowed — 
= “to flow to the plaintiffs village and other villages on the —— 
— understanding that it was to continue to flow on for the p 
a exclusive use and benefit of these villages and not be liable 
E obstruction or suffer diminution for the advantage of other 
“district villages.” 
— — — admit that the. Government of this country has at 


m o 
ome — 














= ar z e: Clark, i Son § Morland, 3 Scotland, C.J., and Innes, J. 
— ez, _ 4 Per Innes, J., at p. 29. h 
i — — ree! 
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ts i hard shot as yet been acquired, and to this extent, the 
— i ı of the first defendant on behalf of the Government 
F E inot be gainsaid. But where a channel has been con- 






“to increase the well-being of the country by extending the 
“ benefit of irrigation, and in pursuance of that purpose a flow 
“of water is directed to the villages designed to be benefited, 
“it becomes simply a question upon the circumstances of the 
“ease whether there has not been a conveyance to such 
“villages in perpetuity of a right to the unobstructed flow of 
“water by the channel. Looking at the permanency of such 
“ works and to the permanency attaching to the object, that 


d to itsel at and * the right i in the —— 
to regulate the distribution for use of any © 
i eter flowing in the natural channels in which | 


“ structed by Government acting as the agent of the community - 








“there was À transfer in perpetuity would seem an almost — 


‘necessary conclusion, unless there were other circumstances 

‘to lead to one of an opposite character. It might of course 

“be capable of being shewn that the privilege was granted as 

“a mere license, and that before the water was allowed to flow 

“to the villages, it had been left open to Government by 

“arrangements then made to obstruct the flow at will at any 

“future period. In the case before us, however, nothing of 
“the kind is apparent.” 

In Morgan v. Kirby, the plaintiff sought to restrain the 

defendant from interfering with, and diverting, the flow of 

water through an artificial channel opened by the plaintiff 


The Court decided that the right claimed was an easement 


of water as claimed subject to the defendant’s right to make 
reasonable use of it as it flowed through his grounds. 









1 (1878) I. L. R., 2 Mad., 46. 
2 (1878) I. L. R., 4 Cal, 633; 4A 





for the conveyance of water for the use of his tea estate. 


and that the plaintiff was entitled to the uninterrupted ow : 


In Rameshur Prasad Narain Singh v. Koonj Beharv Pattuk, 2 a n 
the appellant claimed an alleged ancienf right as egainasg — 
; Behari 











| * 
| Fs, the respondents, his neighbour ing proprietors, to have cer ra 
= of his villages, five in number, irrigated out of a “tal” 
artificial reservoir of water existing on the respondents’ — 
and he further sued to have certain dams erected, end channels 
— = of water cut, by the respondents removed and filled up, and to 
have a channel by which he alleged he had been in the habit of 
receiving water for irrigation reopened, and the respondents 
perpetually restrained from wasting the waters of their “tal” 
__ or from even discharging its waters except towards the appel- 
lant’s villages and in that particular channel. The respondents, 
in substance, resisted the appellant’s claim on the ground that 
— * the “ tâl” in question was kept up by them on their own land 
for their own irrigation, and was supplied by “collected rain- 
water ’ which ran into it, and that they were entitled to use 
that water for their own benefit, and that the appellant had no 
- such right as he claimed. 

It was held by the Privy Council that the appellant’s legal 
right to the enjoyment of water flowing from an artificial 
reservoir through an artificial watercourse should be presumed 
from the circumstances under which the same were presumably 

created and actually enjoyed, subject to the respondents’ right 
to the use of the water for the purpose of irrigating their lands 

= by proper and requisite channels and other proper means. 
} The Privy Council treated as clearly established the distinc- 
tion between the right to the water of a river flowing in a 
natural channel through a man’s land, and the right to water 

a flowing to it though an artificial watercourse. 

= = Their ‘Lordships referred with approval to the principle 
— established i in Wood v. Waud* and other cases fnat the acquisi- 
* _ tion of the right to water flowing im an artificial channel as 
Saat gainst the originator depends upon the permanency of the 
_ channel, and they found that the character of the reservoir and 
y reourse in dispute, and the tircumstances under which they 
—— created and actually enjoyed indicated that 
cs perms nent and connected — of irrigation for the 
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‘espondents’ mouzahs beneficial to both estates 
y were of opinion that it was not correct to insert in the 
, as the first Court had done, a declaration of the 
ant’s right to scorer the channel through which the water — 
Pion the reservoir flowed. They observed that primå facie 
and in the absence of evidence to the contrary, such a right 
is presumed by law to be incident to the right to the flow of — 
water,’ but no issue was raised on that point, nor did it appear 
that any effort of the appellant to cleanse the watercourse 
* had been obstructed by the respondent. = 
DMadàxd Das In Madhub Das Bairagi v. Jogesh Chunder Sarkar, it was 
Byak held in reliance on Rameshur Prasad Narain Singh v. Koonj 
— Behari Pattuk, that the enjoyment by the plaintiff and his 
predecessors in title from time immemorial for the purposes 
of irrigation of the water of a tank which flowed through 
openings in the tank into two channels, raised the presump- 
tion of a legal origin, and that the plaintiff was entitled to 
the use of the water accordingly. 
Roid Meede! In Badhu Mandal v. Maliat Mandal,’ it was decided that 
i" the right to cause river water to flow across the servient 
tenement on to the dominant tenement for the purpose of 


Serter. 











vary within such period, and that the owner of the land has- 
a right to sue even if the land be in occupation of his tenant. 
A preseriptive right to the uninterrupted flow of water 


irrigation may be gained as an easement by prescription. i 
Krista Das And in Krista Das Chowdhry v. Joy Narain Panja, it was 
$ ply held that user for twenty years of the water drawn from a tank g 
i = Penje, fon irrigating adjacent land gives the owner of the land a right __ 
cise of easement, although the methods of withdrawing the water may — 
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4 storii in artificial channels cannot be acquired as against the partys 
- : $ $ —— sue, creating them unless the channet is Permanent.’ 


t See Chap. VIII, Part II. 203% Wood v. „Waud (1849), 3 Exch, = * 


* (1908) I. L. R., 80 Cal.,-281. 748; Rameshur Prasad Narain Singh vs 
s (1903) I. L. R., 30 Cal., 1077. e Roon) Behari Phituk (18®), I. L. — = 
* (1904) 8 Cal. W. N., 158. 4 Cal., 633; 4 App. Cas., 121; L. Ryo | 


‘ 3 Arkwright v, Gell (1889), 5 M.&W., Ind. App. 33. r p -o 





In Wood v. Waud* the Court said: “ We entirely concur Woody. Wand. 

“with Lord Denman, C.J., that ‘ the proposition, that a water- 

“ ‘course, of whatever antiquity, and in whatever degree enjoyed 

“ t by numerous persons, cannot be enjoyed so as to confer a 

“ ‘right to the use of the water, 1f proved to have been originally 

“< artificial, is quite indefensible ;’ but, on the other hand, the 
“general proposition, that under all circumstances, the right to 
“watercourses arising from enjoyment, is the same whether 

“they be natural or artificial, cannot possibly be sustained. 

“The right to artificial watercourses, as against the party 
“creating them, surely must depend upon the character of 

“the watercourse, whether it be of a permanent or temporary 
“nature, and upon the circumstances under which it is 
“created. The enjoyment for twenty years of a stream —— 
“diverted or penned up by permanent embankments, clearly 
“stands upon a different footing from the enjoyment of a flow 
“of water originating in the mode of occupation or alteration 
“of a person’s property, and presumably of a temporary 
“character, and liable to variation.” 

In Greatrex v. Hayward, Baron Parke shortly stated the Greatrez v. 
principle to be that the right of a party to an artificial water- 
course, as against the party creating it, must depend upon 
the character of the watercourse, and the circumstances under 
which it was created. i 

And in the recent case of Baily & Co. v. Clark, Son «É Baily§Co.v. 
Morland,‘ it was said that in considering a claim to the —— — : 

= xclusive use of water flowing along an artificial channel — ee 
= the Court should take into account first the character of the — 
T _ Watercourse, whether it is temporary or permanent ; secondly, a= 
E the circumstances under which it was presumably created ; i San 
ia and thirdly, the mode in which it has been in fact used and 
fe enjoyed. 

‘ A oF —— facts in A) —— V: Gel ë shewed that the artificial 
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sup, at p. 777. n i (1902) 1'Ch., 649. — 
ep ey 8 Exch., 293. l s Ibid., per Stirling, L.J., at p 668 © = = ~ 
-3 And see Burrows v. Lang (1901), 2 4 (1839) 5 M. & W., 203, - 
Ch "$: tos Apes ! $ 





n was Wot a purely temporary character, 


rs — it. 


dan BP indergrouna sough or drain made for the purpose 


rh occasional stoppage by the roots of trees or otherwise, 1s 
clearly a watercourse of a temporary nature only." 

But in every case the question whether a stream 1s per- 
manent or temporary depends upon the circumstances under 
which it was created and the intention of the party creating it. 

The rule that an artificial stream must be permanedt for 
* the acquisition of an easement therein as against its originator, 
is not applicable to riparian proprietors inter se. 

Arkwright v. Gell is an authority for the proposition that 
— — * the right to the uninterrupted flow of water in artificial 

streams can be acquired against the person through whose 
land the — flows, whether the stream be permanent or 
temporary.” 





Good against An easement in an artificial watercourse is as good 
Government. 

— Against Government as against a private individual. 

ss Defined It is settled law both in India and England that water 


— — — must flow in a defined channel, whether natural or artificial, 
on by to become the subject of an easement by prescription. 


T : preseription of 

———— ia In this connection the case of surface drainage-water is of 
Surface drain. COnSiderable importance in relation to agriculture. 

TR F 


oe 1 Greatrex y. Hayward (1853), 8 Exch., 5 Rawstron v. Taylor (1855), 11 Exch., 
* 293. å 369; 25 L. J. Exch., 33; Broadbent v. 


Greatrer y. — (1853), 8 Exch.,293; L. J. Exch., 115; Kena Mahomed v. 
Beeston v. Weate (1856), 5 E. & B., 986; Bohatoo Sircar (1863), Marsh., 506; 
95 L. J. Q. B., 115; and see Rameshur 
Prqsad Narain Singh y. Koony Behari 
Pattuk (1878), I. L. R., 4 Cal., 633; 4 


_Abinger, C.B. or otherwise may be the subject of 















ntint ** whilst the convenience of the 


— water off land for its better cultivation and subject | 


2 Wood v. Wand (1849), 3 Exch., 748;  Ransbotham (1856), 11 Exch., 603, 25 - 












Jnam li v. Poresh Mandal (1882), — 
eJ. L. R., 8 Cal., 468; Perumal v. Ramae i 
sami (1887), I. L. R., 11 Mad., 16; Indian ~ 
App. Cas., 121; L. R.,6 Ind. App., 33; Easements Act, s. 17, App. VIL. But E ` P 
Burrows v. Tow (1901), 2 Ch., 502. surface water not flowing ina stream and = 

3 (1839) 5 M. & W. at p. 333, per Lard not permanently gollected ina pool, tank, — 


4 Ponnesawmi Tecar v. Collectoregf express grant or contract, Perumal — aa 
Madura (1869), 5 Mad. H. C., §. Ramasami, ubi sup. * i z 











) 

== Every landowner has a natural right to deal with his 
= surface drainage-water as he pleases." He can eitner let it 
= find its way to his neighbour’s land if that is at a lower level 
than his own,” or he can collect it or use if as ue pleases on 
his own land,’ subject always to the reservation that if he 
allows it to flow for the prescriptive period through defined 
and artificial channels on to his neighbour’s land, his neigh- 
bour will acquire a right to its continuance,* and, conversely, 
if he enjoys a right of outlet for his surplus water for over 
twenty years through defined artificial channels, he will 

acquire a right to the continuance of the outlet.° 

But if drainage-water, whether caused by rainfall,° or 

_ from oozings of a spring,’ or from the overflow of a well,” 
= does not follow any defined channel, but percolates through 
and flows over the surface, it is considered in law too vague and 
= indefinite a thing to be made the foundation of a prescriptive 
right.’ 

Thus, where a — right was claimed to have water 
arising from surface drainage off the defendant’s land thrown 
back from the bund bounding the plaintiffs tank on to the 
defendant’s land and kept there until required for use, it 
was decided there could be no prescriptive right for such 
an object.” 
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5 Imam Ali v. Poresh Mandal, ubi 
sup. ; Bidhu Bhusan Palit v. Beny 
Madhub Mozumdar (1904), 8 Cal. W. N., 
244. 
6 Kena Mahowed w. Bohatoo Sircar 
uli sup. ; and see Robinson v. Ayya Krish- 
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rig! ts to the flow of water in artificial 
it by the same principles as the aliena- 
streams, whether such last-mentioned 
ari rights or easements. This subject will be 
d fally déalt with in connection with the law relating to 
turn rights.” 


Tak 
* 
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C.— Easements relating to the subterranean flow of water. 


This branch of the law of easements applies to under- 
ground springs, streams, watercourses, and percolations, and 
makes if necessary to consider whether water flowing uñüder- 
ground is on the same footing as water flowing above ground, 
and whether, if easements can be acquired in the latter case, 
they can also be acquired in the former. 

Acton v. In this respeet the case of Acton v. Blundell? which has 
settled the law in regard to natural rights to underground 
water is an important guide. The Court of Exchequer Chamber 
decided that a man has no natural right to water under his 
own ground, whether collected in a well or passing through 
springs or streams flowing in no defined or known course, and 
that any diminution of such water by his neighbour can be 
treated only as damnum absque injuria, and gives no ground of 
action. In that case the plaintiff declared in the first count 
for the disturbance of the right to the water of certain under- 
ground springs, streams, and watercourses, which, as he 
alleged, ought of right to run, flow, and percolate into the 
closes of the plaintiff, for supplying certain mills with water ; 
* and in the second count for the draining off the water of a 
ae certain spring or well of water in a certain close of the plaintiff 
by reason of the possession of which close, as he alleged, he 
ought of mght to have the use, benefit, and enjoyment of the 
water of the said well for the convenient use of his close. The 
plaintiff proved that less than twenty years before the com- 
mencement of the suit, a former owner and occupier of certain 
m mmm —— — — — 


i See Gale on Easements, 8th Ed, 2 See Chap. V, Part III, D. 
ve ss Pe s 3 (1843) 12 M. & W., 324. 
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land and a coffee mill now belonging to the plaintiff, had sunk 
and made in such land a well for raising water for the working 
of the mill, and that the defendants had subsequently sunk a 
coal pit in the land of one of the defendants at about three: 
quarters of a mile from the plaintiff's well, and about three 
years after sunk a second at a somewhat less distance; 
the consequence of which sinkings was, that by the first, the 
supply of water was considerably diminished, and, by the 
second, was rendered altogether insufficient for the purposes 
of the mill. 

Tindal, C.J., who delivered the judgment of the Court, 
said :! “ The question argued before us has been in substance 
“this: whether the right to the enjoyment of an underground 
“ spring, or of a well supplied by such underground spring, 1s 
“ governed by the same rule of law as that which apples to, 
“and regulates, a watercourse flowing on the surface. The 
“rule of law which governs the enjoyment to a stream flowing 
“in its natural course over the surface of land belonging to 
“ different proprietors is well established. Such proprietor of 
“the land has a right to the advantage of the stream flowing 
“in its actual course over his land, to use the same as he 
“ pleases for any purposes of his own not inconsistent with a 
“ similar right in the proprietors of the land above or below ; 
“so that neither can any proprietor above diminish the 


“quantity or injure the quality of the water which would 


“otherwise naturally descend, nor can any proprietor below 
“throw back the water without the license or the grant of 
“ the proprietor above.” 

“ The law is laid down in these precise terms by the Court 
“ot King’s Bench in the tase of Mason v. Hill? and sub- 
“stantially i is declared by the Vice-Chancellor in the case of 


— — “ Wright v. Howard,’ and such we consider a correct exposition 







“of the law. And if the right to the enjoyment of under- 


x — ground springs, or to„a well supplied thereby, is to be 





a: > 1 Tbid. at p. 348. Man., 747. 





= (1833) 5 B. & Ad., 1; 2 Nev. & 7 (1823) 1 Sim. & St., 190. 
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sinking of the coal pits, and the decision 

7 the fied Judge would be wrong. But we think, 
co , sider ring the grounds and origin of the law which is 


yes 


Mbeid to govern runnmg streams, the consequences which 
ae Peod result if the same law is made applicable to springs 
* ma beneath the surface, and, lastly, the authorities to be found 
“in the books, so far as any inference can be drawn from them 
“ bearing on the point now under discussion, that there is a 
“marked and substantial difference between the two cases, and 
“that they are not to be governed by the same rule of law.” 
The learned Chief Justice, after observing that the ground 
and origin of the law relating to streams running in their 
natural course rests upon the publicity and notoriety of the 
right, upon long continued and uninterrupted enjoyment, and 
upon either the implied assent and agreement of the pro- 
prietors of the different lands from all ages or on the rights 
themselves being an incident to the land, proceeds as follows: 
“But in the case of a well sunk by a proprietor in his own 
“land, the water which feeds it from a neighbouring soil does. 
“not flow openly in the sight of the neighbauring proprietor, 
“but through the hidden veins of the earth beneath its sur- 
“face. No man can tell what changes these underground 
* sources have undergone in the progress of time. It may well 
“be that it is only yesterday’s date, that they first took the 
‘**ceurse and direction which enabled them to supply the well. 
“* Again, no proprietor knows what portion of water is taken 
“from beneath his own soil, how much he gives originally, 
“or how much he transmits only, or how much he receives : 
“on the contrary, until the well is sunk, and the water col- ig 
“lected by draining into it, there cannot properly be said, with 
“reference to the well, to be any flow of water at all. In the 
“case, therefore, of the well there can be no ground for im- 
“plying any mutual consent or agweement,.for a year past, — 






















a 
“ between the owners of the several lands beneath which the __ 
* underground springs may exist, which is one of the founda- —J— 
“tions on which the law af to running streams is supposed | 





“to be built; nor, for the same reason, can any trace of a 
“ positive law be inferred from long-continued acquiescence 
“and submission, whilst the very existence of the underground 
“ springs or of the well may be unknown to the proprietors ot 
‘“ the soil.” ; 

“* But the difference between the two cases with respect to 
“the consequences, if the same law is to be applied to both, is 
“ still more apparent. In the case of the running stream, the 
‘“ owner of the soil merely transmits the water over its surface ; 
“he receives as much from his higher neighbour as he sends 
“down to his neighbour below; he is neither better nor 

worse; the level of the water remains the same.” 

-“ But if the man who sinks the well in his own land can 
“acquire by that act an absolute and indefeasible right to the 
“water that collects in it, he has the power of preventing his 
“neighbour from making any use of the spring in his own 
“soil which shall interfere with the enjoyment of the well.” 

“He has the power, still further, of debarring the owner 
“of the land in which the spring is found, or through which it 
“is transmitted, from draining his land for the proper cultiva- 
“ tion of the soil; and thus, by an act which is voluntary on 
“his part, and which may be entirely unsuspected by his 
“neighbour he may impose on such neighbour the necessity of 
| “ bearing a heavy expense, if the latter has erected machinery 

= “for the purpose of mining, and discovers when too late, that 
_ “the appropriation of water has already been made. Further, 
_ the advantage on the one side, and the detriment to the 
other may bear no proportion. The well may be sunk to 













“supply a cottage, or a drinking place for cattle; whilst the 
= 5 “owner of the adjoining land may be prevented from winning 
—— * metals and minerals of inestimable value, and lastly, there is 

— — no limit of space within’ »which the claim of right to, an 
T ‘underground spring can be confined; in the present case 
“the newest coal pit is et the distance of half a mile from the 
— op ; at is obvious the law mus* equally apply if there is an 
2 interval of many miles. Considering, therefore, the state of 
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re dissin nils — that which exist in the 

1 that the application of the same rule to both 

l in many cases, to consequences at once unreason- 

aiot: we feel ourselves warranted in holding, 

upon _ ara that the case now under discussion does not 
ya within the rule which obtains as to surface streams, nor 

“is it to be governed by analogy therewith. . . .” 

“It is scarcely necessary to say, that we intimate no 
“opinion whatever as to what might be the rule of law, 1f 
“there had been an uninterrupted user of. the right for more 
“than the last twenty years; but, confining ourselves strictly 
“to the facts stated in the bill of exceptions, we think the 
‘“ present case, for the reasons above given, is not to be 
“governed by the law which applies to rivers and flowing 
“ streams, but that it rather falls within that principle, which 
‘“ gives to the owner of the soil all that lies beneath its surface ; 
“that the land immediately below is his property, whether it 
“ be solid rock, or porous ground, or venous earth, or part soul, 
“ part water; that the party who owns the surface may dig 
“ therein and apply all that is there found to his own purposes 
“at his free will and pleasure; and that if, in the exercise of 
“such right, he intercepts or drains off the water collected 
“from underground springs in his neighbour’s well, this 
‘“‘ineconvenience to his neighbour falls within the description 
“of damnum absque injuria, which cannot become the ground 
“of an action.” 

Although the Court expressed no opinion as to what would 
have been the legal result if the plaintiff could have shewn 
user of the right claimed for more than the past twenty years, 
the reasoning of the Chief Justice seems clearly to ~ militate 
against the acquisition of an easement in such circumstances. 

The concealment of the sources of underground water and 
of the course and channels in which it may flow, the possibility 
of its percolations in numberless unagcertained directions, the 
impossibility of telling what changes in the underground 
sources may take place from time to time, the ignorance of 
the landowner as to how much water he receives and how 
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much is taken away from him by adjoining landowners, the 

difficulty or impossibility consequent upon all these circum- 
-~ stances, of any interruption on the part of the proprietor 
against whom the right might be claimed, are ali cogent argu- 
ments against the acquisition of an easement in the flow of 
underground water. 

This principle to be inferred from Acton v. Blundell? has 
since been expressly established by the House of Lords in the 
leading case of Chasemore v. Richards? 

There the facts were that the plaintiff was the occupier of 
an ancient mill on the River Wandle and that for more than 
sixty years, before the action, he and his predecessors had used 
and enjoyed as of right the flow of the river for the purpose of 
working their mull. 

The River Wandle had always been supplied above the 
plaintiff's mill, in part, by the water produced by the rainfall 
on a district of many thousand acres in extent comprising the 
town of Croydon and its vicinity. The water of the rainfall 
sank into the ground to various depths and then flowed and 
percolated through the strata to the River Wandle, part 
of it rising to the surface, and part of it finding its way 
underground in continually changing courses. 

The defendant represented the Local Board of Health at 
Croydon who, for the purpose of supplying the town of Croydon 
with water, and for other sanitary purposes, sank a well in 
their own land in the town of Croydon, and about a quarter of 
a mile from the River Wandle,and pumped up large quantities 
of water from their well for the supply of the town of Croydon 
and thereby diverted and abstracted the underground water 
tliat would have flowed and found its way into the River 

_ Wandle, and so to the plaintiffs mill. 
The substance of the plaintiff's claim was that after a 
possession of twenty years he was absolutely entitled to all 
_ the water which he had been accustomed to use at his mill, 
from whatever _ sources derived, whether passing through 
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re SRA (Lord Chelmsford) proposed for the 
3 the Pines the question whether, in the circum- 

* ; of the case, the Croydon Local Board of Health was 
= — liable to the action of the appellant for the abstrac- 
“tion of the water in the manner described.” The answer 
of the judges was unanimously in the negative. 

It will be convenient to cite verbatim certain passages in 
the judgment of the judges delivered by Mr. Justice Wightman 
on one of the most important questions that ever came under 
the consideration of a Court of Justice :— 

“The law respecting the right to water flowing in definite 
“visible channels may be considered as pretty well settled by 
‘““several modern decisions, and is very clearly enunciated in 
“the judgment of the Court of Exchequer in the case of 
“* Embrey v. Owen.” } 

‘* But the law, as laid down in these cases, is inapplicable 
* to the case of subterranean water not flowing in any definite 
“channel, nor indeed at all, in the ordinary sense, but 
“ percolating or oozing through the soil, more or less, according 
“to the quantity of rain that may chance to fall.” 

After a review of the authorities the judgment proceeds: 
‘In such a case as the present, ts any right derived from the 
“use of the water of the River Wandle for upwards of twenty 
“ years for working the plaintif s mul? Any such right against 
“another, founded upon length of enjoyment, is supposed to 
“have originated in some grant which is presumed from the 
‘owner of what sometimes is called-the servient tenement.” - 

“ But what grant can be presumed in the case of percolat- 
“ing waters, depending upon the quantity of rain falling or 
“ tho natural moisture of the soil, and in the absence of any 
“visible means of knowing to what extent, if at all, the enjoy- 
“ment of the plaintiffs mill would bë affected by any water 
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( ) 
percolating in and out of the defendant’s or any other land ? 
_ “The presumption of a grant only arises where the person 
_ “against whom it is to be raised might have prevented the 
“exercise by the subject of the presumed grant ; but how could 
“he prevent or stop the percolation of water? The Court of 
wits “Exchequer, indeed, in the case of Dickinson v. The Grand 
“ Junction Canal Co., expressly repudiates the notion that such 
= “aright as that in question ean be founded on a presumed 
“grant, but declares that with respect to running water it is 
l ~ “Jure nature. If so, a fortiori, the right, if 1t exists at all, in 
= “the case of subterranean percolating water, is jure nature, 
“and not by presumed grant, and the circumstance of the mill 
“ being ancient would in that case make no difference.” * 

The question is then discussed as to whether there was 
any natural right in the plaintiff to prevent the defendant 
_ from committing the act complained of. The judges repudiated 
= the notion that there could be any such natural right on the 
| ground that it was impossible to reconcile such a right with 
the natural and ordinary right of landowner or to fix any 
reasonable limits to the exercise of such a right. 

The judgment concludes with these words: “ Such a right 
“as that claimed by the plaintiff is so indefinite and unlimited 
“ that, unsupported as it is by any weight of authority, we do 
“not think that it can be well founded, or that the present 

“action is maintainable ; and we therefore answer your Lord- 
*‘ship’s question in the negative.” 

This answer of the judges was accepted by the House of 
-= Lords. 

s _ The result of Chasemore v. Richards has been to establish 
beyond all doubt that the. principles regulating the rights of 
eee in water flowing in known and defined channels, 
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subterranean percolating water, and over- 





2 Chasemore v. Richards, though, re 
5 E Saeg extent, i in agreement with 
= Diekinson v. The Grand Junction Canal 
= ra — 7 Exc?.., 252, altogether 

«Gas from its proposition that a 
al right can exist in the case of 









rules its decision that an action would lic 
for the diversion of underground and 
percolating water which would otherwise 

“ave gone into a stream which flowed to 


the plaintiff’s mill and was applied tothe - 


--orking of it. - 
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below the surface of the ground, do not apply 
and water which merely percolates through the 
‘unknown channels. 

This settlement of the law makes it clear that while 
sements are incapable of acquisition in the latter case, they 
fae can be acquired in either of the two former cases, for one of 
the propositions which Chasemore v. Richards has sanctioned 
~ is that where underground water is found to be flowing in a 
certain, defined, and well-known channel, the usual considera- 
tions affecting the flow of underground water and negativing 
the existence of natural rights or the acquisition of easements 
do not apply. 

This was the opinion of Lord Chelmsford, L.C., in Chase- 
more v. Richards.’ He says: “The law as to water flowing 
“in a certain and defined channel has been conclusively 
“settled by a series of decisions in which the whole subject 
“has been very fully and satisfactorily considered, and the 
“relative rights and duties of riparian proprietors have been 
. “carefully adjusted and established.” 

“ The principle of these decisions seems to me to be appli- 
“cable to all water flowing in a certain and defined course, 
E ‘whether in an open visible stream or in a known subterranean 
“channel; and I agree with the observation of Lord Chief 
3 “Baron Pollock, in Dickinson v. The Grand Junction Canal 
ES “Co. that if the course of a subterranean stream were well 
| “known, as is the case with many which sink underground, 
* pursue for a short space a subterraneous course, and then 
=a “emerge again, it never could be contended that the owner of 
=a “the soil under which the stream flowed could not maintain 
sae “an action for the diversion of it, if it took place under such 
“ circumstances as would have enabled him to recover had the 
“stream been wholly above grounc.” 









Sa. 





1 (1859) 7 H. L. C. at p. 3874; see (1871), Ņ. R., 6 Ch, App., 483 (187). 
also, Grand Junction Canal Co. v. Shugar 2 Ubi sup. 
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D.—Easements relating to the discharge of rain-water upon | 
adjoining land. t : 





Under this classification fall the rights, wnich can be Easoment of 
acquired by user or other methods applicable to easements, of soa oe 
discharging rain-water on to another’s land from a wall or roof 
of a house.! 

This is known in England as the easement of eaves- 
dropping. | 

In connection with, or independently of, such easements, — 
& prescriptive right can be acquired to the projection of the 
wall or eaves over adjoining land. 

This is the Jus projiciend le Jus projiciendi, 

The right to discharge rain-water upon adjoining land 
may be either— p. 

(1) The right to the dripping of rain-water from such E 
projection ° (stillicidium) ; or Scillicidium. 
(2) The right to discharge rain-water in a flow * (fumen). Flumen. oe 

The right does not extend to obliging the servient owner to Extent of the 
keep his land open for the reception of the water by not build- °°": 
ing on it, for the servient owner can build on his land as he 
pleases, provided he makes the necessary arrangements to 
receive the water discharged and carry it away." 

On the principle that the servient owner cannot acquire No reciprocal 
= A reciprocal easement against the dominant owner, the flow of S¢™2*™ 
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ac servient owner, 5* 

= water for twenty years from a house could not give a right to pp 

= the servient owner to insist that the house should not be pulled ee 
= down or altered, so as to diminish the quantity of water flowing — 

















rom the roof. —— 
— * Thomas v. Thomas (1835), 2 Cr. M. 4 § Foy v. Prentice (1845), 1 C. B., 828; 
 Ros., 34; Mohanlal v. Amratlal (1843), Mohanlal v. Amratlal (1878), I. L. R., 3 
; eet. De Le R., 3 Bom., 174; Bala v. Maharu - Bom., 174; Hayagreera v. Sami (1891), 
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ZS (1898), T. L. R., 30 Bom., 788; Hayagreera I.L. R., 15 Mad., 286. — 
rs S We Sami (1891), I. L. R., 15 Mad., 286. 5 Bala v. Maharu (1895), I. L. R., 20 


 žTbid.; and se Ranchod Sham? v. Bom., 788. — 
Adulabhai Mithabai (1904), I. L. R., 28 6 See Wood v. Waud (1849), 3 Exch. : 

» 428. ~ at p. 778; 18 L.J. Exch. at p. 313; and 
as v, Thomas (1835), 3 Cr. M. see supra, A, and Chap. II. 
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double right, 





~ froma spring,’ a well, or a tank for use in his house or on 


- duct of the servient tenement, the ease- Jur. N. S., 1037; Holker v. Porritt ( 1875), 


re 5% — water from, or conducting 
ion 0 or over, the servient tenement. 


z iU Under the forfner head falls the right of the dominant 
J FN go on the servient tenement, and take away water 








his land? 

(2) Under the latter head falls the right of the dominant 
owner to conduct water from, or over, the servient tenement 
through a pipe or other means of transit for use in his own 
house or on his own land.’ à 

These easements in fact confer a double right. There is 
first the right to go on the servient tenement, and secondly, 
the right to take or conduct the water. In the case of a spring, 
the second right will only come into existence as an easement 
if the spring from which the water is taken is the product of 
the servient tenement, or the water taken therefrom is con- 
fined within some cistern or vessel for the use of the servient 
owner making it his property.‘ A spring flowing from a 
distance and supplied or renewed by nature is not the subject 
of property. It is res nullius open to all who have the right 
to go on the land." 

The right to take water from a pond or tank is not a profit 
i prendre but an easement, as a profit à prendre must be 
something taken from the soil.’ 





1 Indian Easements Act, s. 4, ill. (4), of the easement for domestic or other like 
App. VII. If the spring were not the pro- purposes, see Sutcliffe v. Booth (1863), 9 


ment would be confined to going on the UL. R., 10 Exch., 59; Roberts v. Richards 
servient tenement, and the spring would (1881), 50 L. J. Ch., 297; andforinstances 
be res nullius, Race v. Ward (1855), 4 of the exercise of the easement for pur- 
E. & B., 702; 2 L. J. Q. B., 153; Baban poses of irrigation, see supra, B, under 
Mayacha v. Nagu Shravucha (1876),”. —— channels in | connection with | 
I, L: R., 2 Bom., 51, 52. irrigation.” — 
2 Manning v. Wasdale (1836), 5 A. & * Race v. Ward, ubi sup. 
E., 758; 6 L. J. N. S. K. B., 59; Race v, s Ibid. 
Ward, ubi sup. a Manning ~. Wasdaleeuhi sup., and 
3? Indian Easements Act, s. 4, rae (c), see Race v. Ward, whi sup. ae 
App. VII. For instances of the ex™rcive — 
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~ F—Easements affecting the natural condition of water by 
ie pollution or alteration of temperature. 


(1) Easements relating to pollution of water. 


Every landowner has a natural right to the purity of water 
passing by, or over, or percolating through, his land. 

This right can be restricted by the acquisition of an ease- 
ment either -by user or grant entitling adjoining landowners 
to pollute such water. 

The easements can be acquired not only in the case of — ae 
streams flowing in defined channels,” but in the case of water can be ac- 
percolating through the soil.’ — 

The case of Ballard v. Tomlinson* makes it clear that, pame 
as regards the existence of natural rights, and consequently and purity of 
the acquisition of easements, the flow of percolating water is Begoiating 

i Naga by different principles from the purity of percolating —— 
water. 

In the one case, percolating water below the surface of the 
earth is a common reservoir or source in which nobody has 
any property but of which every one, as far as he can, has the 
right of appropriating the whole.° 

In the other case, the right to appropriate gives no right 
to pollute, and a landowner can object to pollution on the part 

= Of his neighbour where he cannot object to appropriation.’ 

== For the purposes of the acquisition of the right by user the 
a _ pollution cannot be said to commence until the stream is first 
_ prejudicially affected,’ and the extent of the acquired right i is 


a3 to be measured by the user which originated the right.’ 


















Indian Easements Act, s. 7, ill. Lf), 
_ App. VII, and see Chap. V, Part III, 
AQ) «&D. 

2 Bealey v. Shaw (1805), 6 East. at 
| 214; Wright v. Williams (1836), 1 M. 

& W., 77; 5L. J. N. S., Exch., 107; 
* v. Waud (1849), 3 Exch. oy 718; 18 
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s Ibid. ; 

6 See the judgment of Brett, M.R., 
Ibid. at p. 119. 

* Goldsmid v. Tonbridge Wells Im- 
provement Commissioners (1865), L. R., 
1 Ch. App., 349. Sce I. E. Act, s. 15, 
Expl. 1V, App. VII. 

® See Crossley v. Lightowler (1867), 
L. R., 2 Ch. App., 478, and Chap. VIII, 
Part I, B. 
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at the polh ution must be defined and regular 
sferable toa particular source, such as in the 
rivat e sewer pouring its drainage, or in the case of 
etor ; discharging its refuse, into the stream, other- 
it A doubtful whether any prescriptive right will be 
EE Thus i seems that a process of pollution which is in- 
definable in its extent and source, such as that which is 
caused by the gradually increasing discharge of tlfe sewage 
of a town into the particular stream, can create no prescrip- 
tive right in that respect in favour of the urban sanitary 
authorities, at any rate until the full measure of pollu- 
tion has been accomplished and enjoyed for the necessary 
period. 

And in the same circumstances a prescriptive right might 
arise in favour of the inhabitants of the town individually, 
where each had drained in a particular manner into the stream 
for the necessary period. 


(2) Easements affecting the temperature of water. 


Every riparian owner and every owner of land abutting 
on a natural lake or pond into or out of which a natural stream 
flows has a natural right that the water transmitted to him 
shall not be affected in temperature.‘ 

Any act affecting the natural state of the water is an 
infringement of the natural right and can be supported only 


by proof of an easement. 
¢ 





e ° 
t See Goldsmid v. Tonbridge Wells Im- (i), App. VII ; Sutcliffe v. Booth (1863), 
provement Commissioners (1865), L. R., 9 Jur. N. S. 1037; John Young f Co. v. 
1 Eq., 161; on appeal, L. R.,1Ch. App, Bankier,Distillery Co. (1893), App. Cas., 
349 ; Crossley v. Lightowler (1867), L. R., 691 (700). 






* — * 2 Ch. App., 478. 5 See Mason v. Hill (1833), 5 B. & Ad. “y 

er. N 2 Goldsmid v. Tonbridge Wells Im- 1; 2 Nev. & Man., 747; Wood v. Waud 
— provement Commissioners, ubi sup, (1849)? 3 Exch.’ 748; 18 L. J. Exch., 

— Att.Genl. v. Acton Local Board 305; John Youay 5 Co. X- — 

Pe (1882), 22 Ch. D. at p. 229. Distillery Co. (1893), App. Cas., 691, and 


t See Indian Easements — 5. 7, al. Chap. V, Part III, A (2). 





iafl 











Part IV.—Easements relating to support. 


A.—Generally. 
It will be convenient to consider these — under Two classes of 
Easements 
the following heads :— relating to 
I. Easements conferring rights to have support, or “"PP°™ 
shortly, easements of support. 
Il. Easements conferring rights to take away support. 
Easements relating to support are restrictions, in the one 
ease, of the natural right which allows a man to enjoy and 
disptse of his property according to the ordinary rights of 
ownership, and, in the other, as the case may be, either 
of the natural right of support, or of the easement of 
support. 
They are either connected with the support of buildings 
by land and the support of buildings by buildings, or are 
acquired in reference to mining operations, in which case 
they are usually described as easements to let down the 
surface. 
It will be seen, hereafter, that there is a natural right of 
support for land by land, imposing an obligation on adjoining 
landowners that they shall not in the free enjoyment of their 
property infringe the maxim, “Sic utere tuo ut alienum non 
ledas” With that reservation every landowner is entitled to 
the free use and enjoyment of his property. He may do on it 
what he pleases, he may build on it, he may dig mines m it, 
he may excavate it for any purpose, so long as he does not 
interfere with the support which his neixhbour’s land or = 
building may require of his land or building either as a > 
natural right or as an easement. en 
The true nature of the right conferred by an easement of —— F 
support is not that the adjacent and subjacent soil shall not ferred by = 
be disturbed, but that the disturbance shall not cause injury —— re pe = 
to the dominant tenement, for until actual damage is done, — 


— — 








t See Chap. V, Part IV. 
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s! The same principle applies to 
t of Fears for land, which is of the same 
T of support. 

* whether easements of support are affirmative 
D easements is one of considerable doubt and diffi- 
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ae Peal. It was first raised in the important case of Angus v. 


Dalton, and occasioned considerable diversity of opinion. 

In one sense, easements of support may be called negative 
easements as being rights that the servient owner shall not 
do anything on the servient tenement which deprives the 
dominant tenement of its support. In another sense, may not 
they be called affirmative easements as involving pressure on, 
and actual use of, the supporting soil ? 

The latter view was taken by four of the judges‘ in the 
case under reference when, as Dalton v. Angus,’ it was heard 
by the House of Lords on appeal, and the opinion of seven 
judges of the High Court was taken on the questions raised in 
the case. 

The judges of the Queen’s Bench Division,® and of the 
Appeal Court,’ do not appear to have contemplated the 
possibility of an easement of support being regarded otherwise 
than as a negative easement, for, as will presently be seen, 
they discussed the mode of acquisition of the easement from 
the view of its analogy to the easement of light, which is 
undoubtedly a negative easement. 








t Bonomi v. Backhouse (1859), E. B. & 
E., 646 (654), affirmed on error sub nom. 
Backhouse v." Bonomi @861), 9 H. L. C., 
503; Dalton v. Angus (1881), 6 App. 
Cas. at p. 808 ; Darley Main Colliery Co. 
v. Mitchell (1886), 11 App. Cas., 127; 
West Leigh Colliery Co., Ltd. v. Tunni- 
clife § Hampson, Ltd. (1908), App. Cas., 
27. “See further, Chap. V, Part IV. 
Thus, in estimating the damages recover- 


able by a surface owner for subsidence 


caused by the working of minerals under 


or adjoining his property, the depreciation - 
in the market value of the property atti- 
butable to the risk of future subsidence 






x 


must not be taken into account, for such _ 
depreciation gives no cause of action, 
West Leigh Colliery Co., Ltd, v. Tunni- 
cliffe § Hampson, ubi sup, 

2“Bonomi v. Backhouse, ubi sup. at pe 
655, and see Chap. V, Part IV. 

3 (1878-1881) 3 Q. B. D, 85; 4Q. B.D., 
462; S. C. Dalton v. Angus, 6 App. Gin 
740. 

í Lindley, J., Bowen, J., Lord Sel- 


borne, "L.C., and Bord Watson, 
s Ubi sup. m — 
e. 3 Q. B. D., 85. 


7 4 Q. B. D.. 162, 











Fry, J., on the reference by the House of Lords, said’: 
** The right to support and the right to the access of light and 
“air are very similar the one to the other, and are broadly 
“distinguished from most other easements.: They are 
“analogous with servitutes ne facias in the Civil Law. Such 
“rights when they arise spring, nót from acts originally 
“actionable or unlawful on the part of the dominant owner, 
“but from acts done on his own land and within his own 
“rights ; they confer on the dominant owner not the right 
“to use the subject, but a right to forbearance on the part 
“of the owner from using the subject, t.e. they create an 
“obligation on the owner of the servient tenement not to do 
“anything on his own land inconsistent with a particular 
“user of the dominant tenement. They rest on a presump- 
“tion or inference, not of a grant by the neighbour of 
“a right to do something on the grantor’s land, but of a 
“ covenant by the owner not to do something on his own 
“land.” 

In the House of Lords, however, two of the seven judges 
(Lindley and Bowen, JJ.)* and the Lord Chancellor (Lord 
Selborne),® though not repudiating the negative character of 
the easement, gave it as their opinion that it was both 
scientifically and practically inaccurate to limit it to that 
definition ; whilst another of the Law Lords (Lord Watson) * 
went so far as to say that he was unable to regard the rights 
of support to a building as a negative easement at all, but 
admitted that he was influenced in that opimion by the.con- 
sideration that a decision to the effect that the easement was 
negative would form an unsatisfactory precedent in Scotland, 
where only affirmative easements could be acquired by 
= prescription. 

— difficulty i in the way of regarding the easement as wholly 
— affirmative is aoe in ‘the judgments of Lindley, J., and 


















=-  -* 6 App. Cas. at p.776. * s Lord Watson thought it as much an 
— 6 Apg. Cas at pp-463, 764, 734.7 affirmative easement as the well-known 
vas i Ibid., p. 793. servitude oneris ferendi, when a wall or 
o- Tidy p. 8al. Deam is rested on the servient tenement, 
: a * 
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I irre of a man’s building 
Fal * never been known to give 
Fistan on the neighbour’s part (Bowen, J., 
msi — reasons of convenience are adducible 
AT ns $ t) ; PF hough they incline to the opinion that an action 
i 

T Ought on principle to’lie against a person who uses his 
neighbour’ s land to support his house without his neighbour's 

consent. 

The same difficulty appears to have been felt by Fry, J. 
He was unable to adopt the view that the act of building a 
house on land which derives support from the adjoining soil 
of a different owner was actionable. He was of opinion*that 
the lateral pressure of a heavy building on a neighbour’s soil 
causing ascertainable physical disturbance would no doubt be 
trespass, but that an action for the mere increment caused by 
a new building to the pre-existing lateral pressure of the soul 
and producing no ascertainable physical disturbance was 
unheard of. 

In his view, if that were the law, not only could no one 
build on the edge of his land except on a rock, but the 
erection of a house would give a right of action not only to 
adjoining landowners, but to every landowner within the 
unascertainable area of whose land the increase of pressure 
must extend. 

The law, he said, takes no heed of such lateral pressure 
when unattended by ascertainable physical consequences, 
and,.in his opinion, the distinction between the principles 
applicable to water flowing in visible channels above ground 
and water flowing *n invisible channels underground afforded a 
good analogy to the distinction drawn by him between lateral 
pressure which is followed by ascertainable physical disturb- 
ance and lateral pressure which produces no such result.” 

In this respect an easement- of support can hardly be 
said to be on the same footing as an affirmative easement 
such as a right of way, with refereace to which it would 
Oe ER EE ————E—EE———— EE — 

* Ibid., pp, 764, 7845 «a1  * & App. Cas., p. 775. — 
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always be in the power of the servient owner before the right 
had matured to prevent the acquisition of the right by actual 
interruption or by civil action in the courts for trespass. 
The result is that easements of support must be considered 
as of mixed character, undoubtedly negative, but capable also 
of being affirmative. 
The acquisition of easements relating to support is founded Modes of 
on grant, express or implied, or covenant, or on user of the —— fe 
dominant tenement for the period and in the manner required — 


by law. 
by the Indian Limitation Act? and the Indian Easements Act. 
of easements of 


Easements of support may conveniently be divided into 


In India the acquisition of these easements is also governed 
Classification 
two classes according to the nature of the support afforded, support. 


namely— 
(1) Rights to support in excess of Natural Rights 
(2) Rights to support where Natural Rights do not exist 


Within the first class properly fall— 
(a) Rights to support for excavated land by adjacent 


land. 
(b) Rights to support for buildings by adjacent and 


subjacent land, 
Within the second class properly fall— 
(a) Rights to support for buildings by buildings 
(b) Right to support for surface land by subjacent 


Water. 


B.—In Particular. 
L. —Easements of support. 








a) Rights to support in excess of natural rights. 
(a) Right to support fore excavated land by adjacent land. 


The right of support for land in its natural condition by 


; * — 
> i land is a natural right and incidental to the ownership BE 
* — em + * 

— Ses ifra, Chaps. VI and VII, accord- 2 See Chap. VII, Part II. | | a 
ate 3 Cee Chap. VII, Part III. — [ 










n ae ing to the classification of = —— 










E the land supported which con- 
Baisi into an artificial character, such 
1 by placing buildings upon it or excavating 
>t re impose a changed or increased burthen 
= the adjoining land, the effect of which would not alter 
— or i increase the previous obligation unless the existence of an 
| easement could be proved. 

The natural right does not in such cases disappear. The 

right of support to the extent of the natural right remains, to 
om which is superadded the right of support conferred by the 
pi easement.” 
Partridge ¥. The case of Partridge v. Scott, though not a direct autho- 
rity upon the subject of the support of excavated land by 
adjacent land, serves to shew that the act of excavation would 
change the former character of the land so as to make the 
acquisition of an easement essential to a right of support from 
the adjacent land. 

In that case it was held that the plaintiff, who had built 
a house on his own land previously excavated to its extremity 
for mining purposes, did not acquire a right to support for 
the house from the adjacent land at least until twenty years 
had elapsed since the house first stood on the excavated 
land, from which a grant by the owner of the adjoining 
land might be inferred. 

Though this was a case of support to a house, it seems 
clear that the decision would have been the same if the house 
had not been built, and the right of support had been claimed 
for the excavated land alone. 


(b) Rights to support for buildings by adjacent -~and 
subjacent land. 
Of the two kinds of easemerts of support these rights are 
the more usual and the more important. 
They may be called easements of natural support as 


1 See Chap. V, Part IV. 3 (1858) 3 M. & W., 220, 
2 Jhid. a 
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et distinguished from easements of support for buildings by 


support. 
a man is entitled to have hi 
neighbour’s soil. 


support be considered; they 
right, if the object of support 


E i buildings, which may be described as easements of Srlifioial 


They have been said to hold an intermediate place between 
the artificial right and the natural right-of property, by which 


s soil supported laterally by his 


= They have an affinity to the natural right if the means of 


are more akin to the artificial 
be considered.” 


— They have been the subject of frequent litigation in the 

3 courts from the earliest times and have given rise to a con- 
siderable diversity of judicial opinion. 

_ Jt may now be taken as settled law that the right of sup- 


port for a building from subjacent or adjacent land or, in 
other words, the right of vertical or lateral support, is not 


- a natural right incidental to the ownership of land, but an A 
-~ easement? = 
In Wilde v. Minsterley* it is said: “ If A seized in fee of Wilde v. Mins- F 
“ land next adjoining land of B, erect a new house on the land, — pa 


“and part of the house is erected on the confines of his land 


“next adjoining the land of B, 



















— i “itself fall into the pit, still 


— nO i ee 
— 1 See per Thesiger, L.J., in Angus v. 


= Dalton (1878), 4 Q. B. D. at pp- 167, 





irar 169. 
- — v. Minsterley (1640), 2 Rolle’s 
, tit. Trespass (1), pl. 1.; Wyatt 

(1832), 3 B. & Ad., 871; 
F artrid Wo Scott (1853), 3 M. é W., 
oy Biria v. Brogden (1850), 12 
* — aceite 


* _ “to the foundation of the house of A, but not touching the land 
“of A, whereby the foundation of the house and the house 


“against B, because this was the fault of A himself that he 
= k “built his house so near to the land of B, for he could not 
— by his act hinder B from making the most profitable use of 





- E.B.& E., 646 (654), (655), affirmed on 


Paks ed 


if B afterwards digs his land near 





no action lies at the suit of A 





Nicholls (1854), 9 Exch., 702; 23 L. J. 
Exch., 205; Bonomi v. —— (1859), 


< error sub nom. Backhouse v. Bonemi 
(1861), 9 H. L. C., 503 ; Angus v. Dalton 
(1878-1881), 3 Q. B. D.,85; 4 Q. B. D., 
162; Dalton v. Angus, 6 App. Cas., 740. 

s (1640) 2 Rolle’s Ab., 564, tit. Tres- 

pasg (I), pl. 1, 
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Humphries v. 


Brogden. 


Gayford v. 
Ni olls . 





and, But semble that a man who has land next 

ting to my y land cannot dig his land so near to my land 

1at the eby my land shall fall into his pit; and for this if 
Bastion 6 were brovght it would lie.” 

Fis Pariridce Scott,’ Alderson, B., said? : “ If a man builds 


ie Oi his house at the extremity of his endl ba does not thereby 


“acquire any right of easement, for support or otherwise, over 
“the land of his neighbour. He has no right to load his own 
“soil so as to make it require the support of that of his neigh- 
“ bour, unless he has some grant to that effect. Wyatt v. 
“ Harrison * is precisely in point as to this part of the case, 
“and we entirely agree with the opinion there pronounced.” 

In Humphries v. Brogden,’ which was a case of natural 
support of land, Lord Campbell, C.J., said: “ This case is 
“entirely relieved from the consideration how far the rights 
“and liabilities of the owners of adjoining tenements are 
“ affected by the erection of buildings ; for the plaintiff claims 
“ no greater degree of support for his lands than they must 
‘have required and enjoyed since the globe existed in its 
‘“ present form.” 

In Gayford v. Nicholls,» which was the case of a new 
building, Parke, B., said: “This is not a case in which the 
“ plaintiff has the right of the support of the defendant's 
“soil either by virtue of a twenty years’ occupation, or by 
“reason of a presumed grant, or by a presumed reservation 
“ where both houses were originally in possession of the same 
“Owner; for, unless a right of support can by some such 
“means be established, the owner of the soil has no right of 
“action against his neighbour who causes the damage by the 
“ proper exercise of his own rights’ r 

In Bonomi v. Backhouse, Willes, J., points out that the 
right to support of land is a ngturab right, being prima facie 
Ee RE SA E EEN E a 


1 (1838) 3 M. & W., 220. 205. 
2 Ibid. at p. 228. * (J859) E. B. & E. at pp. 654, 655, 
3 (1832) 3 B. & Ad., 875. affirmed on error sub nom. Backhouse v. 
* (1850) 12 Q. B., 789; 10 L’ J. Bonomi (1861),@ H. L. C.@603. As to 
Q. B., 10. the natural right of support, see Chap. V, 


s (1854) 9 Exch., 702; 23 L, J. EÑth., Part IV. 
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= * aetion will lie, for every one may deal with his own to his 
“best advantage, but semble, that it would be otherwise if the 





= “wall or house were an ancient one.” eae 
In Stansell v. Jollard* Lord Ellenborough directed the Stansell s — as - 





a right of property, but that the right to support of buildings 
_ is an easement founded on prescription or grant, express or 
implied. 
Lastly, in Angus v. Dalton: (Daltow v. Angus, on appeal Angus v. 
to the House of Lords) all the judges took the view that the ai 
right to support for a house from land was an easement, 
though they differed materially as to the mode of the acquisi- 
tion of the right by lapse of time. 
It being then undoubted that the right of support for a 
building from land is an easement, it remains to be considered 
by whgt means such an easement can be acquired otherwise 
than by grant, express or implied.? 

As to this, all the authorities are agreed that after user for Acquisition by — 
twenty years the right is acquired, though they differ materially ~=" 
as to the quality of the user required for such purpose. 

In this connection it is important to examine the course tha —— of 
of judicial opinion culminating in the leading case of Angus d ad 
Co. v. Dalton and the Commissioners of Her Majesty's Works 
and Public Buildings} in which the subject was fully considered 
and discussed by many eminent judges. 

The first case of importance is Palmer v. Fleshees,* — Palmer v. 
was an action for the obstruction of the plaintiff's lights; but —— 
the judges in their first resolution say, “ that if a man, being 
“ seized of land leases forty feet to A to build a house thereon, 

“and forty feet to B for a like purpose, and one of them builds 
“a house and then the other digs a cellar in his land which 
“causes the wall of the first adjoining house to fall, no 


> . 





_ jury that “where a man has built at the extremity of his 















$ (1878-1881) 3 Q. B. D., 35; 40. B. * (15, Charles II) 1 Sid., 167. Cited 
Ds ee fee Cis 100 ai in Comyn’s Digest, action on the case, 

apy Parts I, — IV. Nuisance C, coo 
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enjoyed Fi building above twenty years, by 
h Pinko as to lights, he has acquired a right 
: * rt, or, as it were, of leaning to his neighbour's 
“so tKat his neighbour cannot dig so near as to re- 
ie *— that support; but it is otherwise of a house newly 
— 
In Wyatt v. Harrison,' the plaintiff's claim for a right of 
support to his house failed because it was not an ancient 
house, but Lord Tenterden in giving judgment suggested that 
— if the damage complained of were in respect of an ancient 
building possessed by the plaintiff at the extremity of his 
own land, such cireumstance of antiquity might imply the 
consent of the adjoining proprietor, at a former time, to the 
i erection of a building in that situation. 

Partridge v. The case of Partridge v. Scott? is important in many re- 
— spects. There the building, though ancient, had been erected 
on ground excavated within twenty years of the suit; and, if 
there had been no excavation, the mining operations of the 
defendants on the adjacent land would not have injured the 
house. In these circumstances the Court decided that 
the plaintiff had acquired no right to support for his house 
from the adjacent soil; but the judgment practically affirms 
the proposition that, but for the excavation of the soil on 
which the house stood, an easement of support would have 
been acquired after twenty years by implied grant, and that 
a grant might have been inferred from twenty years’ enjoy- 
ment of the house, although standing on the excavated ground, 
after the defendants were, or might have been, fully aware of 

the facts. T 
The judgment appears to assume that in the case of a 
A house standing upon land in its natural condition, the servient 
rie owner has sufficient notice of the fact,of support being enjoyed 
—— to raise the presumption of acquiescence, and the consequent 


— implication of a grant by him, when the — has con- 


F ae tinued for — years. 
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1 (1832) 3 B. & Ad., 875. m 2 (1838) 8 M. & W., 220. 


















— In Hide v. Thornborough,} Baron Parke held that support Hide vs — 
is * _ Of the plaintiffs house for twenty years to the knowledge of pile = 
= the defendant created an easement in favour of the plaintiff to — 
= whom the defendant was liable in damages for injury resulting 
= to the plaintiffs house from withdrawal of the support. 

In Humphrie sv. Bi oogde n, 2 which was a case of the natural Ft aS v. 








right of support for land by land, the Court in discussing the a 

principles relating to lateral support treated it as settled law . 

that a right of lateral support of a house by adjacent land was 

acquired like other easements by twenty years’ uninterrupted =," 

enjoyment of the house. 
In Gayford v. Nicholls? the building was not an ancient Goxford v. . 

one, and Parke, B., said: “This is not a case in which the Nebou—s. — 


“ plaintiff has a right of the support of the defendant's soil, 
“either by virtue of a twenty years’ occupation, or by reason 
“of a presumed grant, or by a presumed reservation where 
“both houses were originally in the possession of the same 
“owner; for unless a right of support can by some such 
“means be established, the owner of the soil has no right of 
“action against his neighbour, who causes the damage by the 
“ proper exercise of his own right.” | 
In Rowbotham v. Wilson,‘ where the questions before the Rowbotham w. — 
Court involved the right to the support of houses by adjacent “~ 
soil, some of the judges considered it as undoubted that after 
=~ @ house had stood for twenty years an easement of support 
was acquired.® — 
= In Rogers v. Taylor,® which was a case of — supp ort, — ee 
p” was proved that the defendant in working quarries on * get, 
a Be adjacent land had so weakened the foundations of the plaintiff's 
= hoase that it fell, and Cockburn, C.J., told the jury that he 
= thought at the end of twenty years after the house had been 
Area the plaintiff would-have acquired a right of support, unless 
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“a 9 (1846) 2 C. & K., 254. * (1856-1860) 6 E. & B., 593 ; in error 
5 0860) 12Q. B., 19; 20 L. ZQ. B., 83E. & B., 123; in error 8 H. L, C., 348. 
€s 8 E. & B., per Watson, B., at p. 142, 
— mago tes, 0 G0: 23 L. J. and per Bramwell, B., at p. 147. 
(1858) 2 H. & N., 828. 
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en \e some thing had been done to deprive him of 
at the jury must presume that the additional burthen 

as t upon, the plaintiff's land by the assent of the adjoining 
ai ner, rend that there had been a grant by such owner of 
6 68 right of support. He left it to the jury to say whether the 

= plaintiff had enjoyed the support for the foundation of his 
house for twenty years, and the verdict found for the plaintiff 
upon the direction was upheld by the Court. 

In Bonomi v. Backhouse, the judgment of the Exchequer 
Chamber was delivered by Willes, J., who said?: “The right 
“to support of land and the right to support of buwdings 
“stand upon different footings as to the mode of acquiring 
“them, the former being primé facie a right of property analo- 
“ cous to the flow of a natural river, or of air*; Rowbotham v. 
“ Wilson *; although there may be cases in which it would be 
“ sustained as a matter of grant (see The Caledonian Railway 
“Co. v. Sprot)®; whilst the latter must be founded upon 
“prescription or grant, express or implied; but the character 
“of the rights, when acquired, is in each case the same.” 





Angus v. This brings the examination of the authorities down to 


the leading case of Angus & Co. v. Dalton and the Commis- 
sioners of Her Majesty's Works and Public Buildings.® 

This celebrated case occupied the attention of the Courts 
between the years 1878 and 1881. It was first before the 
Queen’s Bench Division, then before the Court of Appeal, and 
finally before the House of Lords. The case was twice argued 
before the latter tribunal, and on the second occasion in the 
presence of the following judges: Pollock, B., Field, Lindley, 
Manisty, Lopes, Fry, and Bowen, JJ. 

In this case the plaintiffs sued the defendants for excavating 


1 (1859) E. B. & E., 646, affirmedon tea casé where there has been a severance 
errar sub nom. Backhouse v. Bonomi “ef land originally in the possession of the 








(1861), 9 H. L. C., 503. same owner and a conveyance of the 
2 Ibid, at p. 654. surfaca for the express purpose of build- 
3 As to natural right of support, see ing. See infra. 

Chap. V, Part IV. e (1878-1881) PQ. B. D., SB; 4Q.B. 





4 Ubi sup. D., 162; Dalton v. Angus, 6 App. — | 
s 2 Macy. Se. App., 449. This refers 740. : 
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the soil of an adjoining house in such a manner as to 
` leave the foundation of part of the plaintiffs’ building without 
sufficient lateral support and thereby causing 1t to fall. 

The plaintiffs were the owners of a building at Newcastle 
converted by them from a dwelling-house into a coach factory 
twenty-seven years before the act complained of in the suit. 
The building had stood for about a hundred years and had 
apparently been built at the same time as a building standing 
on adjoining land to which it was contiguous. 

There was no party wall between the buildings; each 
rested on its own walls, was built to the extremity of the soil 
of the respective owner, and depended for its lateral support 
on the soil upon which the other rested. In the course of the 
conversion of the plaintiffs’ dwelling-house into a coach factory 
whereby the character and construction of the building had 
been altered, the internal walls, which had previously existed, 
were removed, and girders supporting the upper floor of the 
factory were on one side let into a large chimney stack, which 
extended along a portion of the dividing wall, and on the 
opposite side took their bearings from the plaintiffs’ wall. The 
effect of this change of construction was to throw about one- 
fourth of the weight of the factory upon the chimney stack, the 
foundations of which being in contact with the soil under the 
adjoining house, the lateral pressure upon that soil was 
materially increased. No express assent to the alteration was 
given by the owner of the adjoining house, but he must have 
been aware of the conversion of the dwelling-house into a 
factory, although there was nothing to shew his having been 
aware of the precise nature of the internal alterations or of the 
exact effect they would have as regards the lateral pressure. 

— The adjoining house continued in its character of a dwell- 
— -~ Ing-house until shortly before the commencement of the 
_ action, when the defendants, the Commissioners, acquired “it 
and engaged the defendant, Dalton, to pull it down, excavate 
_ to such a depth as would enable the cellarage, which had not 
- previously existed, to be made, and to erect upon the site of 
= me old house a building to be used as a Probate Office. 
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r se of excavation, which had been carried to a 
h of se ral feet below the level of the foundation of the 
pi Gis chimney stack, and notwithstanding that a thick 
> pallar of the original clay had been left round the stack for its 
~ Sippari during the erection of the new dividing wall, the clay 
gave way after exposure to the air, and the stack sank and fell, 
earrying with it a considerable portion of the factory, and 
causing damage to the plaintiffs in respect of which the action 
was brought. 

The defendants, the Commissioners, denied the mght of 
support and contended that they were not responsible for the 
acts of their contractor. 

The defendant, Dalton, took the same defence as regards 
the sub-contractors. These points were reserved at the trial 
which took place before Lush, J., and a verdict was entered for 
the plaintiffs subject to the questions of law and to a reference 
;: l to an arbitrator to assess the damages, in case the verdict 
—— should stand against both or either of the defendants. 

l The plaintiffs moved for judgment before the Queen’s Bench 
Division. The Court, by a majority, came to the conclusion that 
a verdict should be entered for the defendants. All the judges 
were agreed that on the authority of Bower v. Peate," the 
defence that the defendants were not hable for the acts of the 
eqntractors failed, that the right of support claimed was an 
easement, and that such an easement was not one which was 
within the Preseription Act, but they differed on the question 
as to whether the plaintiffs had made out a good title to the 
easement. l 2 

Lush, J., adhered to the opinion that a verdict should be 
entered for the plaintiffs, as he thought they had established 
their claim to a right of support which had been infringed by 
the act of the defendants. 

He based his view of the law partly on the ground of 
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prescription and partly on the necessary effect of the Limitation 
Act upon the easement in suit, a view which he thought might 
enable what he stigmatised as the revolting fictton of a lost 
grant to be discarded. He thought it would be a strange 
anomaly to hold that a title to a house should be acquired 
after twenty years, and not a title to that which was essential 
toits existence. He said, however, that it was not necessary 
to base his judgment on that ground, and he was content to 
rest it on the doctrine of an unrebutted presumption, and he 
concluded that the mere absence of assent, or even the express 
dissent of the adjoining owner, would not prevent the acquisi- 
tion of the right by uninterrupted enjoyment, and that 
nothing short of an agreement, either express or to be implied 
from payment or other acknowledgment, that the adjoining E 
owner should not be prejudiced by abstaining from the — 
exercise of his right, would be sufficient to rebut the 
presumption. 

Cockburn, C.J., on the other hand, Mellor, J., agreeing Cockburn, C. J. 
with him, was of opinion that by mere enjoyment of the lateral %00 7 
support of their factory by the adjacent soil for the time stated, 
without more, the plaintiffs had not acquired an easement 
which prevented the defendants from dealing as they pleased 
with them own land for legitimate purposes. He took the 
view that any presumption arising from length of enjoyment ! 
with respect to the easement in suit was one which, both at T 
Common Law and since the Prescription Act, was open to 7 
rebuttal, and as no grant had been established in the case, 
and none could be implied from the circumstances, the 
presumption not only failed but had never in fact arisen. 

The important factor in the case on which his decision 
turned was the conversion of the plaintiffs’ building into a 
factory. : 

The absence of any assent by the adjacent owners, express 
or implied, to the new enjoyment of lateral support caused by 
such conversion, and of any reasonable means on his part of 
resisting or preventing such enjoyment, was, in his opinion, s 
bar to the acquisition of the right. 














On appeal, Brett, L.J., dissenting, this decision was 
reversed except as regards those points upon which the judges 
of the Queen’s Bench Division were agreed. It is, therefore, 
only necessary to notice the judgment of the Court of Appeal 
on the question of tke mode and circumstances in which the 
right claimed may be acquired. 

Thesiger, L.J., in a carefully considered and exhaustive 
ce judgment, in which all the authorities were examined, came to 
— the following conclusions :— 

— (a) That the right claimed must be founded on prescrip- 

= tion or grant, express or implied. In this’ respect 
the Lord Justice found himself unable to agree 
— with the view taken by Lush, J., that an absolute 
right to an easement uninterruptedly enjoyed for 
twenty years might be obtained by analogy to the - 
à Statute of Limitation. 
— (b) That the presumption of a lost grant is not a 
— presumptio juris et de jure, that is, not an absolute ~ 
— and conclusive bar, and that the correct view on this 
point is that the presumption of acquiescence and 
the fiction of an agreement deduced therefrom in a 
case, where enjoyment of an easement has been 
for a sufficient period uninterrupted, is in the nature 
of an estoppel by conduct, which while it is not 
conclusive so far as to prevent denial or explanation __ 
of the conduct, presents a bar to any simple denial 
of the fact, which is merely the legal inference 
eal drawa from the conduct. — 
oan * © That the cases of Barker v. Richardson, Chasemore — 
as v. Richards? and Webb v. Bird} as direct autho- 
Bees. rities, go no further than to shew that a legal ~ 
“ES incompetence as regards the owner of the servient 
tenement to grant an easement, or a physical 
= incapacity of being instructed as regards the ease- 
ts — mee — bese an Cosco and secrecy of — l 

-a — S., 841, — 
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enjoyment putting it out of the category of all me 
ordinary known easements will prevent tke pre- 
sumption of an easement by lost grant; and, on 
the other hand, indirectly, they tend to support 
the view, that as a general rule where no such 
legal incompetence, physical incapacity, or pecu- 
liarity of enjoyment, as was shewn ın those 
cases, exists, uninterrupted and unexplained user 
wil raise the presumption of a grant, upon the 
principle expressed by the maxim, “ Qut non prohibet 
¢ “quod prohibere potest assentire videtur.” 

(d) That the same principles and presumptions of law 
are applicable to the acquisition of easements of 
support of buildings from adjoining soil as to that 
of easements generally, and that there is a close 
analogy in this respect between the easement in 
question and the easement of hght. 

(e) That the answer to the question whether the right of 
support acquired by user is an absolute one or subject 
to limitations is to be found in reference to the rule 
that user which is secret raises no presumption of 
acquiescence on the part of the servient owner. 


It was upon the application of this rule to the fact of the 
~ undoubtedly unusual construction of the plaintiffs’ factory, to 
= the possibility of such construction being unreasonable, and to 

_ the doubt raised in the case as to whether the stack of brick- 
_ work would have fallen in consequence of the excavatiqn with- 
> out the extra weight of the upper floor of the factory upon 
= it, that the Lord Justice considered the jury should have been — 
diredted to find whether the weight which had been put on the ) ; on 





adjoining soil was such as the owner of the soil could, under 
= _ the peculiar circumstance of the case, be —— expected 
ait to 0 he aware of and provide for. i J 
Cotton, L.J., expressed the opinion that twenty years’ Cotton, Ls ca. 
n ijoyn mt does not confer an absolute right but raises a 
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: presumption of a modern lost grant which is not capable of being 
rebutte by an admission of evidence that there was in fact no 
` grant unless suppor ted by additional evidence that the adjoin- 
ing owner was incapable of making a grant, or by any other 
rebuttable evidence. „There being no evidence that the owner 
of the adjoining house knew of the particular construction of 
A the plaintiffs’ house, he thought the question ought to have 
gone to the jury to find whether the support required for the 
plaintiffs’ house was more than reasonably required by a house 
of the apparent dimensions and character of the house of the 
plaintiffs if used for the purpose for which the house was used. 
He agreed with Thesiger, L.J., in thinking that if the 
defendants desired it, there must be a new trial. 

O BRID Brett, L.J., thought the judgment of the Queen’s Bench 
Division should be affirmed on the ground that there was 
conclusive evidence or an admission that there never had been 
a grant, a circumstance which he considered fatal to the 

— acquisition of the right. All the Lord Justices were at one 

' that the right claimed was an easement, that it was not within 

the Prescription Act, and that it presented an analogy to the 

easement of light, and they all, Thesiger and Brett, L.JJ., 
expressly, and Cotton, L.J., impliedly, dissented from the 
doctrine deduced by Lush, J., from the Statutes of Limitation 
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of the acquisition of the absolute right. = 

The result was that the Court of Appeal, Brett, L.J., A 
dissenting, reversed the judgment of the Queen’s Bench Divi- 

sion and ordered that the defendants should elect within 

| fourteen days whether they would take a new trial, and, if Joe 
they did not so elect, that judgment should be entered for the x 





plaintiffs. The defendants having failed to elect,judgmen®was 
entered for the plaintiffs for £1, 943, the amount of damages E 
= assessed by the special referee, * tke defendants appealed to 
ons in -The appeals were twice bend’ apa the second time, in the 
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=_= presence of seven judges of the High Court (Pollock, B., 

= Field, Lindley, Manisty, Lopes, Fry, and Bowen, JJ.) to whom 
five questions were put embodying the material points in the pir: 
case. 

The judges were unanimous in deciding that the plaintiffs 

had acquired a right of support for their factory by the twenty | 

years’ enjoyment and could sue the owners of the adjoining — 
land and the contractor for the damage caused by the excava- 
tion of the adjoining soil. 

They concurred in affirming the proposition of law that 
a righ’ of support for a building by adjoining land could be a 
acquired by open uninterrupted enjoyment for twenty years, iis 
but they differed as to the nature and origin of the right 
acquired. 

It will be useful to notice their opinions in detail. 

The opinions of Pollock, B., Field? and Manisty, JJ., Pollock, Bay 
proceeded not upon the ground of fiction or implied grant, but $ Manisty, We — | 
of a proprietary right rendered absolute and indefeasible after | 
twenty years’ uninterrupted enjoyment, and the first-mentioned* 
judge expressed himself in favour of the view taken by Lush, 

-~ J. as to the application by analogy of the Statutes of Limita- 
tion to the right in question. 

> They agreed that in any view the enjoyment must not be 

— clam, for no man could be bound by a right of the growing 

— acquisition of which he had neither knowledge nor the means 

cr o knowledge. 

They did not consider that actual assent or acquiescef.ce 
on the part of the adjoining owner was a necessary ingredient 
in | the process of acquisition, or that, with ‘reference to the 
voit raised in the third -question put to the judges and č č 
ated by the Court of Appeal as a ground for a new trial, it —  — 
æ = 3 necessary to prove thet the defendants or their pre- 
_ decessors in title had knowledge or notice of the alterations, 
> — in — to make the injury to the plaintiffs’ building by 
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removing the lateral support after a lapse of twenty-seven 
years an vetionable wrong. 

Finally they thought that the learned judge’s direction to 
the jury was correct. » 

Lindley, J... with whom Lopes, J.,? agreed, while depre- 
eating a state of the law which required the adjoining owner 
to remove the soil used for support in order to preserve his 
unrestricted right, and, in this respect, differentiating the 
acquisition of an easement of support from that of an ease- 
ment light, admitted that all the authorities treated the two 
rights as analogous and capable of being acquired m the 
same Way. 

In the face of the current of authority he was unable to 
come to the conclusion that the physical difficulty of obstruc- 
tion brought the right to lateral support within the cases of 
Webb v. Bird, Chasemore v. Richards; and Sturgess v. Bridge- 
man; for if those cases applied, the right to lateral support 
could not be acquired at all by mere enjoyment however long 
continued. 

He felt himself bound by the authorities to hold that a 
right to lateral support could be acquired in modern times 
by an open uninterrupted enjoyment for twenty years unless 
the adjoining owner could shew that the enjoyment had been 
on terms which excluded the acquisition of the right. 

The assent or acquiescence on the part of the servient 
owner to the erection of the supported building, with a know- 
ledfe of jts particular mode of construction, would, notwith- 
standing the abgence of any deed under seal, permit of an 
action for support being maintained—Brown v. Windsor | 
Assent or dissent on the part of the servient owfer 
appeared to be immaterial unless he had disturbed the con- 
tinued enjoyment necessary to the atquisition of the right. 
He thought the question whethet the enjoyment in the case 

















| had been open was one of fact which, in view of the peculiar 
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circumstances of the case, ought to have been left to the jury, 
and that in this respect the course taken by the learned 
judge at the trial in directing a verdict for the plaintiff was 
not correct. | 

Fry, J., thought that the right in suit rested on a cove- 
nant by a neighbour not to use his own land in any manner 
inconsistent with the support of the adjoining buildings, and 
that such a covenant might be either express or to be inferred 
from the object and purport of the instrument. He assumed 
acquiescence to be at the root of prescription, and the fiction 
of a lest grant, and that the acts or user which went to the 
proof of it must be nec vi, nec clam, nec precario, but he was 
unable to regard the right in question as anything but the 
result of an artificial rule of law with which knowledge and 
acquiescence had nothing to do. 

He felt the same difficulty as Lindley, J., in approving a 
state of the law which permitted the acquisition of a mght 
which could be prevented by no reasonable means. 

He considered that, though it was of course physically 
possible for one man so to excavate his own soil as to let down 
his neighbour's building, and a man might or might not have 
occasion to excavate his own land for his own purposes, such 
an excavation for the sole purpose of letting down a neigh- 
bour’s house was of so expensive, so difficult, so churlish a 
character, thatAt was not reasonably to be required in order 
acquisition of the right, and that in fact in the 
oining houses, it would be to require a man to 
is own property in order to protect his rights to it. 
thought the analogy to the Statute of Limitations 
sugested by Lush, J., was sound to the extent of holding 
at if the rights were to be acquired at all by lapse of time, 
enty years was a reasonable period to confer the right, but 
_ that it went no further, for iť was one thing to take away a 
right of action if not put in force within a reasonable time, 
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property, beeause he does not bring an action which he 
cannot Bring. 

n He was of opinion that the course taken by Lush, J., in 
directing a verdict fer the plaintiffs was in accordance with 
the law as it then stood, but expressed his strong reluctance 
to accede to the proposition that by the mere act of his 
neighbour and by lapse of time, a man might be deprived of 

the lawful use of his own land. 

Bowen, J. From the opinion of Bowen, J.,’ remarkable for tts lucidity 
and closeness of reasoning, the following propositions may be 
collected :— S 

(a) An ancient house is entitled to such support from 
the adjacent soil as it has immemorially enjoyed. 
(b) The right of support for a house from adjacent soil, 
as involving something beyond the natural use of 
a man’s soil, namely, a collateral burthen upon his 
neighbour, limiting, after a defined interval of time, 
the otherwise lawful user of the neighbour's own 
property, is a right which cannot be natural, but 
; must be acquired. 
— (0 In the case of affirmative easements and of window 
a | lights, after twenty years’ user of a special kind a 
presumption of right arises, a possible lawful origin 
is inferred. 


— (d) The twenty years’ rule, which is of comparatively 
= recent application, is not a positive proprietary law, 
— but is in truth nothing but a canon of evidence. 

— (e) The form in which the presumption built upon a 


twenty years’ enjoyment has usually been framed 
is that of a lost grant or covenant according* as 
the right claimed is to the affirmative or negative 
easement. e 

-(f) In the case of affirmative easements the presump- 
tion recommended by the law is founded not on 
the consent of the adjoining owner, first given 
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* during the twenty years’ user, but on some lawful 

origin preceding the earliest act of enjoyment; in 

which sense it is inaccurate to speak of such rights 

arising from the twenty years’ acquiescence of the 

= servient owner. His acquiescence for twenty years 
is nothing more than evidence of the previous 
existence of the right. 

(g) The presumption of a lost grant or covenant is 

* nothing more than a rebuttable presumption of fact 
or an artificial canon of evidence. 

(hy The twenty years’ rule is as applicable to the claim 
of support for modern buildings, as to affirmative 
easements and window lights. 

(O Presumed consent on the part of the adjoming 
owner is the foundation of the modern, as well as 
the ancient, title to support for buildings. 

(j) The law deals with support to buildings and with 
light in the same way, regarding them as resting on 

z enjoyment capable on the whole of imterruption, 
and capable, therefore, of ripening -into a right 
where interruption does not occur. 

(k) The enjoyment must be nec vi, nec clam, nee 
precario. The user must be open whether the 
support required remains the same as at the 

— commencement of the user, or the weight of the 
— building is increased in any respect. The publicity 


— or openness of the user is the real test. 
== Œ The defendant may disprove the user, or its quality, 


~~ or in the last resort he can, while admitting the 
— ^ user, attempt to-answer the presumption of some 
lawful origin, a task which he will find difficult 

ji inasmuch as*the mere proof of the absence of any 
covenant under seal is not conclusive against the 
plaintiff. 
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The House of Lords.was unanimous in affirming the judg- 
ment of fhe Court of Appeal. 

Lord Selborne, L.C., expressed the opinion that the right 
claimed in suit was an-easement and one not merely of a nega- 
tive kind, but also of an affirmative character, in which view 
the mght might be deemed within the Prescription Act. 

He agreed with the view taken by Lush, J., by the majority 
of the judges in the Court of Appeal, and by all the seven 


` judges—unless Bowen, J., who preferred to rely upon the 





equitable doctrine of acquiescence was an exception—that a 
grant, or some lawful title equivalent to it, ought to bs pre- 
sumed after twenty years’ user. 

With reference to the doctrine of clam on which there 
had been much difference of opinion, and to the inquiry on this 
part of the case as to the nature and extent of the knowledge 
or means of knowledge which a man ought to be shewn to 
possess, against whom a right of support for another man’s 
building is claimed, it may be useful to summarise the Lord 
Chancellor's conclusions as follows :— 

(a) A man cannot resist or interrupt that of which he 
is wholly ignorant. But a man ought to be pre- 
sumed to have knowledge of the fact, that, according 
to the laws of nature, a building cannot stand with- 
out vertical or, ordinarily, without lateral support. 

(b) When a new building is openly erected on one side 
of the dividing line between two properties, its 

á general nature and character must be visible to, 

and ascertainable by, the adjoining proprietor dur- 
ing the course of its erection. 

(c) And so, as in the present case, where a private 
dwelling-house is pulled down and a building of an 
entirely different charactet erected in its place, 

: the adjoining owner*must have imputed to him 

knowledge that a new and enlarged easement of 
support, whatever may be its extent, is going to be 
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vents it. 
(d) Possessing this — it is not necessary that 
the vijoining owner sinuld have particular informa- 
~ tion as to those details oi.structure on which the 
P. ju or incidence of the reight of the building 
— may more or less depend. 
oO It is open to him to make inquiries, and he has his 
= “^ remedy if information is improperly withheld, false 
or misleading information given, things done secretly 
or surreptitiously, or material facts suppressed. 
When a building is adapted to a particular use it is — 
always liable to happen that the construetio of the 
building requires more lateral support than vould 


be necessary if it were otherwise const acte ead 
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Lord — ia ‘conclusion thought that the kind 
ee Of knowledge which the defendants must necessarily 
have had was sufficient; that nothing was done clam, and hat 
the evidence did not raise any question which ought to — 


— 


J 
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zs V „if the hs chen were res integra, he — 
d toe xi ay as soon as the plaintiffs’ house was built. . 
—Lord F lackburn ? took the view that the right in suit could — 





—  — * Bid, p802. 2 Ibid., p. 808, 








* 
oh 

LENT OS i l 4 
CENTRAL LIBRARY | = a £. A 
» 


( 158 2 — — 


be more properly described as a rigit of property. — the 
adjoining owner is bound to resrvct, than as an easement, or 
a servitude ne facias restr ieting the mode in which the adjoin- 
ing owner is to use his iand, but thought it made little 
difference as to which name it was called by. 

He agreed that a building which had enjoyed support for 
more than twenty years under the circumstances and con- 
ditions required hy the law of prescription, acquired the same 
right to such support as an ancient house would have done. 

He thought that the fiction of a lost grant was a long- 
established Jaw that the Courts were bound to administer, and 
that where the evidence made it questionable whet >r the 
ent had been open, peaceable, and continualéh e jury 
igt be asked to find, as a fact, whether the enjoyry mnt was 
that kind. Pi 

But he could not agree that the jury should bæ tod that if 
the enjoyment had been such as to raise a presumpiaon of a 
right they might find a grant whether they believed in its 
existence or not; but if they choose to be serupulous, they 
need not so find. f 

_ He considered that the principle upon pe. swescription 
gas founded extended beyond the ground of ad¢quiescence or 
= Jaches, that prescription was a positive law, and |that a de facto 

— of a house for the period and under the conditions 
prescribed by law, could not be negatived by proof — a grant 
had not been made. — 

As regards the iple of open enjoy — he — der ed 
it sufficient that the e oyment should be sufficiently open to 
make it known that some suppe — — by the 
building. ———— 

That would be enough tö put the adipining fe on 
the exercise of his rights, if he desired — a ves i 





































thought t the only question for the jury 
ing had for more than twenty years oO —J 
concealment, stood as it was, and enjoyed without interruptic 

the support of the neighbouring soil. 
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Lord Watson! was of opinion that the right in question 
= was an easement and could be acquired by peacefble and 
uninterrupted enjoyment for the preseriptive period of twenty 
years. 
As already mentioned, he regarded the easement as an 
affirmative one.” 
He agreed with the House in thinking that the enjoyment 
of the plaintiffs had been such as to create the easement. 
Lord Coleridge* contented himself with expressing his 
concurrence in the conclusions arrived at by the House. 
Thé following propositions of law may be deduced from Propositions 
Angus v. Dalton * :— ea e DAI 
(a) That the right to vertical or lateral support for a“™ 
building by land is an easement.’ | 
(b) That the right may be acquired by enjoyment for 
twenty years, either of the support required by a 
* house as it was originally built, or of any increased 

l support required by a change in its construction. 

(c) That the enjoyment must be peaceable, uninterrupted, 
as of right, without concealment, and without 
deception, and sufficiently open to make 1t known 
that some support is being enjoyed by the building. 

(d) That if the enjoyment possesses those elements of 
publicity and honesty, the erection of the building, 
or a change in its construction increasing the 
pressure on the servient tenement, 1s sufficient 
notice of the original or increased amount “of 
support required. 

fe) That a de facto enjoyment of a house for the period 
and under the cònditions prescribed by law raises 
an absolute presumption in favour of the dominant 






















Ap > port must stand on the same footing : see 
| 2 See'supra, Scott (1°, A. Rogers v. Taylor (1858), 2 H. & N., 828; 
3 (1881) 6 App. — 10. © 27 L. J. Exch., 173 ; Bonomi v. Backhouse 
Sa 3Q. B. D., 85; 4Q.B. (5859), E. B. & E., 646, affirmed on error 
eater 162; Dalton v. Angus, 6 oxi Cas., sub nom. Backhouse v. Bonomi (1861), 9 
yee M, Heb. G, 503; and Angus v. Dalton 
he — e vette lateral sup- (1878), 3 Q- B. D. at p. 99. 6 4 
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owner which cannot be rebutted by proof that a 
` grant has not been made. 

(7) That (excepting the opinion of Lord Selborne) an 
easement of support for a building. by land is more 
properly to,be regarded as a negative easement 
than as an affirmative easement, and, that, in 
view of its special negative character,! it does not 
fall within the Prescription Act, but arises from a 
presumption of grant or covenant fròm which 
prescription under the Act is quite distinct.” 

(7) That the easement of support for a building dy land 
and the easement of light are analogous and their 
acquisition is governed by the same principles. 

The question remains to be considered as to whether the 
foregoing principles are equally applicable to the acquisition 
of what may be termed easements of extraordinary support, 
i.e. Support of an unusual and extraordinary kind. 

Here the question turns on the application of the rule that 
user which is secret raises no presumption of knowledge on 
the part of the adjoining owner. 

The case of Partridge v. Scott,’ cited with approval by the 
judges in Dalton v. Angus,‘ has an important bearing on this 
point. There a right of support was claimed in respect of an 
ancient house standing on land which had been excavated 
within twenty years of the institution of the suit. There was 
no evidence to shew when the excavation had taken place, but 
it was obvious that the effect of the excavation had been to 
throw a greater burthen of support on the adjoining land than 
if the subjacent soil had remained in its natural position. 
Both parties were ignorant of the excavation. The Couft in 
dismissing the suit expressed the opinion that the plaintiff in 











order to succeed was bound to prove àn enjoyment for twenty 
T — Pa a 
* See particularly the opinion of Fry, and Humphries Yyether <` (to48), 12 

J., 6 App. Cas., at p. 776. Q. Ba, 739; 20.L. J. Q. B., 10, where 
2 See per Lord Westbury in 7apling v. knowledge is spoken of as a n 

Jones (1868), 11 H. L. C., 304. condition of the tasement of Gupport. 


3 (1838) 3 M. & W., 220. -See also glide 
v. Thorifborough (1846), 2 C. & K., 250; 


t (1881) 6 App. Cas. at pp. 744, 753, 
755, 757, 766, 784. 





years of the increased support after the defendants might have BE 
been, or were, fully aware of the facts. ce 
From this expression of opinion and the observations of ss 
— the judges in Dalton v. Angus; it may fairly be inferred that, 
assuming the knowledge, or presumed knowledge, of the 
adjoining owner, an easement of extraordinary support may be =a 
acquired by twenty years’ uninterrupted enjoyment. 
To the foregoing subject is closely allied that of the 
_ dominant Owner's liability for his own acts or omissions to 
which before the enlarged easement is acquired, the injury 
caused ny the withdrawal of support is referable. The dominant 
owner has no right to increase the burthen imposed on the x 
servient tenement. If byan omission to repair or by a changed —* 
construction of the house, or by some other act or omission, he 





increases the amount of support required from the adjacent ber 
land, and if, during the period of acquisition of the enlarged — 
easement, an injury, by withdrawal of support, is done to the — 


dominant tenement which would not have happened but for 

such act or omission on the part of the dominant owner, no 

right of action arises against the adjoining owner. But if, 

after the acquisition of the right, a withdrawal of support 

causes an injury to the house, or if before such acquisition a “8 

negligent withdrawal causes such injury, the dominant owner +i 

is entitled to damages, and it is no answer to say that the is 

= house was so infirm that it would soon have fallen of itself, for — 

"no man has a right to accelerate the fall of his neighbour’ ` pee 

= “ova a 
An easement of support for a house by adjacent land also Acquisition by a £ 
~ arises where both house and land belong to the same owner, — — — 

of | 

and the house is conveyed ‘and the land retained. In such — ae 
— a Ihid. ; 7 the adjoining and intermediate owner, 

iow Scott (1838), 3 M. é W., have withdrawn the support afforded “to 

of Birmingham v. Allen the dominant tenement by the adjoining 

; 46.L.J.Ch., 678. land, see Corporation of Birmingham v. 

an action maintainable against a Aln, ubi mp. — 
Jogo arien excavations on his § (* Partridge v. Scott, ubi supe; Dodd 

= had by reason of the acts or MolSe (1834), 1 A. & E., 493. —— 
be the — owner, or of a 
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a case the grantee by implication of law, acquires a right of 
support for the house by the adjacent land, on the principle 
that the gra:ftor is presumed to grant to the grantee all that 
is necessary and essential for the enjoyment of the house, and 
that neither he nor afty who claim under him can derogate 
from his grant by using the land in such a way as to injure 
what is necessary and essential to the house.’ 

Further, an easement of support for a house by adjacent 
land can arise by implication on a severance of the tenements, 
not only where the house is already in existence, but where the 
surface is conveyed for the expressed purpose of building 

ptiva The presumption may be rebutted by any express words 
in the deed, or by necessary intendment from anything con- 
tained in the deed shewing it was not the intention of the 
parties that there should be any right to support.” 

Upon the same principle if a building is divided into 
floors or “ flats” separately owned, the owner of each upper 
floor or flat is entitled to vertical support from the lower part 
of the building, and to the benefit of such lateral support as 
may be of right enjoyed by the building itself.‘ 

| | The proprietor of the ground floor is bound to keep it in 

— 1 such repair as is necessary for it to support the superincumbent 

a = weight, and the owner of the upper story or flat is bound to 
maintain that as a roof or cover for the lower." 

The right of support for a house from land is limited to 
a. that o extent of land, whether wide or narrow, the existence of 


Presam 














—— ae —— 
oe lt Dalek , Robertson (1857), 3K.& 20. P. D., 572; Angus v. Dalton (1877), 
aa — Ry, Co. v. Sprot, 2 3 Q. B. D., 116; Dalton v. Angus £1881), 
Dalton v. Angus È Apa Cas. at p. 792; Rigby v. Bennett 
; and- (1882), 21 Ch. D., 559. 
B. I (a) (?). As > Agden v. Seddon (1875), L. R. 10 
grantor retains *"Ch. App., p. 401. 
* Humphries v. Brogden (1850), 12 x 
2 pp. 747, 756; 20 L. J. Q. B. at 
; Caledonfan Ry. Co. v. Sprot, 2 
— Se. App, 49; ngus — 
(1881), 6 App. Cas. at p: 708° a 
Se.  § Humphries v. Brogden ——— 
— — ———— EO Ted O —— — 





































which in its natural state is necessary for the support of the 
house.' — 
Beyond this limit the land which is liable fof the support x 
~ . does not extend, and landowners whose lands are situated 
- beyond this limit, cannot be rendered Table for operations on 
their own lands which, by reason of acts committed on the 
intervening land, have injured the dominant tenement.* 
The extent of the prescriptive right to support is to be Extent of pre- 
measured by the degree of support enjoyed during the period — 
of acquisition.ꝰ 


(2) Rights to support where natural rights do not exist. 
(a) Rights to support to buildings by buildings. 


The right to support for buildings by buildings has been 
termed an easement of a highly artificial character, and of — 
infrequent occurrence, inasmuch as properly constructed houses . 
do not, as a rule, depend for their stability upon the existence 
of adjoining houses.* 

From this point of view the frequently unavoidable secrecy 
of the user demonstrates the difficulty, if not impossibility, 
of acquisition.’ 7a 

But there is no doubt that the easement may be acquired Acquirable by =i 
: prescription. — 5 
in- special circumstances, by enjoyment, open and unin- 































terrupted, and as of right, and had for a period of twenty J— 
: Tn anah cases the principles which apply to the easement oe 
of support for a building by land are equally-applicable to this —— 
easement.’ a 
= a = t Corporation * Birmingham. v. Allen 8 Peyton v. Mayor of London (1829), — 
— (1877), 6 Ch. D., 234 ; 46 L. J. Ch., 673." 9 B. & C., 736 ; Brown v. Windsor (1830), — 
-2 Ibid. 1 C. & J., 20; Solomon Vintners” Co. 





= > See Dalton v. Angus (1881), G App (1859), 4 H. & N., 585; Angus v. Dalton = 
— pp- 752, 779, “and Chap. VIH, (1878), 4 Q. B. D., p. 168: Le Maitre v. —— 
F ae Davis (1881), 19 Ch. D., 281; Tone ve 
ar: 4 Angus v. — asa), 4Q. B; D. Preston (1883), 24 Ch. D., 739; Gordhan — * 
atp 167. v. Chotalal (1883), LL. Ry — ee 
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` Le Maitre v. Dune —— 
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3 (1881) 19 Ch, D., 281. 





In Peyton v. Mayor of London,' the decision turned in a 
great measure upon the form of the declaration which was 
defective, butethe judgment points to the conclusion that upon 
proper evidence directed to a properly drawn declaration a 
grant of the right of support claimed might have been pre- 
sumed. 

In Solomon v. Vintners Co.,? where the right of support for 
a house from another house not immediately adjoining was 
claimed, Pollock, C.B., in giving the judgment of fhe Court, 
excepting that of Bramwell, B., though himself not in favour of 
the right under any circumstances, admitted that if the‘house 
removed had been next adjoining the plaintiff's, he would have 
felt a difficulty upon the cases and dicta in deciding against 
the right claimed. 

Bramwell, B., decided the case upon the ground that the 
facts as proved did not disclose an open enjoyment. 

In Le Maitre v. Davis,” the plaintiff's vault extended to and 
underlay the defendant’s premises. Adjoining the vault was 
a cellar appertaining to, and occupied with, the defendant's 
premises, the eastern wall of the vault being supported by the 
western wall of the cellar to the knowledge of both parties. 
Both tenements were ancient. It was decided that a right of 
support for the plaintiffs vault by the defendant's cellar had 
been acquired. 

In Tone v. Preston,* the support was obvious, and had 
the enjoyment been as of right, an easement would have been 
acquired. But the Court thought it impossible to affirm the 
acquisition of an easement where a building stands upon land 
as to a portion of which the party claiming the easement 
admits that at any time upon threë months’ notice, he is bofind 
to do something which is inconsistent with the continuance of 
the building. R j! 

“In Gordhan Dalpatram v. Chotalal Har govan,° the acquisi- 


tion of an easement of support for a building by a building is 
‘ i 


2 (1829) 9 B. & Ca, 725. 4 (1883) 24 Ch; D., 739. * 
2 Cat 4 H. & N., 598. s $ (1888) I. L. R., 13 Bom., 79, 
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recognised, though the relative position and structure of the on 

two buildings in that case made a decision in faveur of an F 

easement impossible. | ee 

There was clearly no support of the plaintiffs house by i 

~ the defendant’s wall, and the mere fact of building a house S 

close to the defendant's wall gave the plaintiff no right over ea 

the wall. 
Though easements of support for buildings by buildings p ac- 


may undenbtedly arise in the foregoing manner, the origin of s = by pro- 


the rights may usually be said to lie in the disposition of the 5" 0m seven — 
two tenements by the original owner of both. — — 
On a severance of the two tenements reciprocal easements 5A 
of support arise by implication of law in favour of grantor and 
grantee." 
Such rights are in the nature of easements of necessity.” Ax 
In Richards v. Rose? it was decided that where a number Richards v. 
of houses belonging to the same person are built together, and 
obviously require mutual support, each of the other, for their Sar 
common protection and security, and the ownership is after- hii 
wards divided or subdivided by mortgage, sales, devise, or other 
means, & legal presumption arises in favour of a mutual ease- 
ment of support either as between the grantor and grantee or * 
as between the grantees themselves.“ a 
And this right is wholly independent of the question of the — 
~ priority of the grantees’ titles." Mer 
ae). The presumption in favour of the right can be rebutted Presum 
-~ by express words in the deed, or by necessary intendment ~ 
___ from anything contained in the deed shewing it was not the 
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4 Richards v. Rose (1863), 9 Exch., 2 See Chap. VI, Part IV, B. I (a) 
218; 233 L. J. Exch, 3; Gayford v. (2). — 
_ Nicholls (1854), 9 Exch., 702 (708) ; 23 = (1853) 9 Exch, 218; 23 Li 
L J. Exh, 205; Suffield v. Brows MARESTE 
— 4 De G. J.& S. at p: 198; Angus 
= Va Dalton (1877), 3 Q. B. D. at p. 116; 
(S78), 4Q. B.D. at pp. 168, 182; Dalton 
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party-wall, Jones v. Pritchard (1908), 
1 Ch., 630 (635, 636); 24 Times L. Ry 
309 (310). — * 
Richards y. Rose, ubi ape * — Da. 
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intention of the parties that there should be any right te 
— support.', 

_‘Servientowner An easement of support to a building by a building does 
— m teem a not impose ary obligation on the owner of the servient tene- 


























— =“ ment to maintain it in such a condition of repair as may be g 
— required for the undiminished support of the dominant 
+ tenement.? 
— This proposition is only another way of expressing the 
— general rule that it lies on the dominant, and not on the 
— servient, owner to keep the servient tenement in such repair w 
— as is necessary for the preservation of the easement,” and F 
— is a necessary corollary to the doctrine that the owner of the s 
ae supporting land or building is bound by no-higher duty than to Ey 
r EN abstain from actively interfering with his neighbour’s support 
= E and causing him damage.‘ F 
= $ ; (b) Right to support to surface land by subjacent water. j : 
— Big A to sap- Though there is a natural, or common law, right of support 
oh -k — to surface land by subjacent land, no such natural right can = 








<= Bas exist where the support is afforded by water instead of land.’ 2 
Thus, there is nothing to prevent a man draining his land — Ag 

if he considers it necessary or convenient to do so, and thereby _ 2 
drawing off the subjacent water from under his neighbour's ` 8 
surface land.’ . SS 
In such a case the right to support must be founded on an Bes 
easement which, it seems, may be acquired either by express _ 


















ss} Aspden v. Seddon (1875), L. R.,10 to Pomfret v. Ricroft, ubi sup. As to 
a Oh, Ape, 894. - the obligation imposed on the serpient _ 
E * Pomfret v. Ricroft (1681), 1 Saund., owner, see supra, Part IV, I, and Chap. Ve- * 
$22; Wms. Notes, 557; Taylor v. White- Part IV. = 2 
(E head (1781), 2 Dong). (749) : Colebeck v. „Š See @hap. V, Part IV. —A 
Gidlers Co. (1875), 1 Q. B. D., 2343.45 76 Ibid., under “No natural right of — 
—— Q. B., 225; Jones v. Pritchard, support to land by subjacent water.” E 
Ss aa —————— ; H Times L. B., 1 Popplewell v. Hodkinson (1869), L. m 
— R., 4 Exch., 248. For the case of a i 
wc * 3 See e furthe —— Pars 117. $ 














surface stream sapported byesubjacent _ 
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grant, or, under special circumstances, by implication of law 
on a severance of the two tenements.’ 

As regards the latter method of acquisition, the existence 
of the easement must depend on an obligation arising out of z 
the rule that a man cannot derogate from his own grant, and 
preventing the grantor from doing anything whatever with 
his own land which might have the effect of rendering the 
land granted less fit for the special purpose for which it had 
been granted than it otherwise might have been.? 

Such án obligation will only be implied where it is con- 
templated by both parties at the time of the severance that a i à 
particular act complained of will not be done upon the adjoin- * 
ing land.’ 

Where, however, the existence of the subjacent water is oe fe 
due-to accident, the party claiming the support has no right water is acci- 
to speculate on its retention and consequently no right to — 
complain of its withdrawal, unless its retention be expressly 
provided for in the conveyance.* 








IT.—Easements conferring rights to take away support. Bee 





As already observed the right to take away support may eme rae DN 
be restrictive either of the natural right to support for land by surface. 
land,® or of the easement of support for buildings by land. 

The easement may be described as the right to withdraw * 
=~ support from land, or from land and buildings resting thereon — 
by the disturbance of subjacent or adjacent soil. The right * ia — 
is also called an easement to let down the surface. i Bee 
The right to take away vertical support chiefly arises in Usually nee a te 


connection with mining operations carried on below the ab oped — 
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= TEliliott v, North-Eastern Ry. Co. 
= (1860-1863), 29 L. J. Ch., 808 ; on appeal, 
= 80 L.J. Ch., 160; on appeal, 16 H.L.¢., 
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tions. -c a * 
30 L, J. Ch., 160 ; on App., 10 H. L. C; 
333. 


5 Sée Indian Easements Act, s. 7, 
ill. (e), App. VII. 3 

* Rowbotham v. Wilson (1860), 8 H. L. 
C., 348 ; Aspden v. Seddon (1875), L. R., 
q0 Ch. App., 394; Bell v. Lore (1883), ž 
10 Q. B. D., 547; — v. White (1883), pee 
App. Cas., 833. — e 
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surface of the land in cases where the surface and the mining 
rights have passed into different hands.’ 
Relative band The relative and respective rights of the owners of surface 
canes of lands and of subjacent minerals have, from time to time, been , 
omners or sur, the subject of considerable discussion in the Courts, and the ~= 
a law has been ascertainetl and settled by a series of decisions,* | 
the effect of which may be summarised in the following 
propositions :— 

(1) That although the owner of the surface hag a primá 
facie right to have his surface supported, and, correla- 
tively, the owner of the minerals is under ayprima 
facie obligation to get them without causing injury to 
the owner of the surface, the presumption in favour of 
the latter may be rebutted by an authority contained 
in the instrument of severance to disturb or let down 


the surface. 

(2) That such authority must be given by express words 

or by necessary implication.’ 
(3) That the question whether or not an easement to let 
down the surface has been granted to, or reserved by, | 
— the mineral owner, is one of construction in each case, 
—— and the same principles apply whether the instrument 
of severance is a lease, or a deed of grant or reserva- 
tion, or a legislative enactment (which is really a 
! See the cases cited in the next footnote. 3 Thus, where there has been a sever- — 
2 Rowbotham v. Wilson (1860), 8 H. L. ance, but there is nothing to shew how — 
C., 948; Duke of Buccleugh v. Wakefield and when the severence took place, the — sme 
(1870), b. R., 4 H. L., 377; Buchanan v. natural right of support continues to 
Andrew (1873), L. R., 29. L. Sc., 286; exist, Manchester Corporation v. New PE 
Aspden v. Seddon (1875), L. R., 10 Ch. Moss Colliery, Ltd. (1906), 1 Ch. at at 
App, 594; Daris v. Treharne (1881),6 p.291. As to the natural right of Pope ee 
App. Cas., 460; Dizon v. White (1883), port, see further, infra, Chap. V, Part 1V. z 
8 App. Cas., 533; Lore v. Bell (1884), 9 ‘ But a new grant is more favourable j 
- App. Cas., 286; Butterknowle Colliery togthe exfitence of the easement than a wag 
Co. v. Bishop Auckland Industrial Co- mere reservation, Bishop Auckland In- — n 
— Co. (1904), 2 Ch., 419; (1906), dustrial Co-operative Co. v. Butterknowle = 
— > App. Cas, *8 Sitwell v. Earl of — Colliery*Co. (1904),2 Ch. at p. 425. As 
. —* ‘the mode of construction, see Chap. VI, i 
and the ast-cited cafe, (1904) eee 

























pas,” P | 
eae i 








Ld E è 
EF N q —_ 
s yá n e Ti oF. 
z —* 
hy i 


Tape TN 
oat oe 9 + i E 















ELOS :) 


statutory agreement between the parties), or an 
award.? : 

(4) The absence of any provision for compensation is 
strong evidence against the easement. As a corollary 

= to this, the existence of an express provision for com- 
| pensation for letting down the surface does not 
necessarily operate to confer the easement.” 

(5) Where there have been a statutory allotment of the 
surface, and a reservation to the mineral owner to get 
the minerals “as fully and freely as he might have 

e “done if the Act had not been passed,” such reservation 
will not operate in favour of the easement merely 
because the only previous liability was to leave 

5 sufficient pasturage, but must be read as subject to 

the maxim, “ Sie utere tuo ut alienum non ledas.” * 

It was thought at one time that where the owner of the Power reserved 
land reserved the minerals and granted the surface, a power S— 
reserved by him to take the minerals so as to destroy the ——— 
surface by taking away all support was void, as being repug- 
nant to, and derogating from, the grant, though it was always 
undoubted that a similar power granted in the converse case 
of the owner retaining the surface and granting the minerals 
would be good. 

But it is now clearly established that the right to let down 
= thesurface may exist, not only where the minerals are granted, 
— but where they are retained, by the owner of the land, and the 
= grant may shew that the surface is held on the terms that the 
= owner of the minerals is free to remove the whole of them 

= without leaving any support to the surface, éither, according 


















_ L See particularly, Bishop Auckland In- dustrial Cooperative Co. v. Butterknowle 

: ial Co-operatice Co. v. Butterfnowle Colliery Co. (1904), 2 Ch., 419; (1906), 
— Colliery Co. (1904), 2 Ch., 419 (425) ; "> App- Cas., 305; Butterley Co., Itd. v. 
— 1906) App. Cas., 305 (313). As to ° New Hucknall Colliery Co., Lid. (1908), 
~ easement arising by virtue of legislative 2 Ch., 475. 
Boge e 1 t, see Chap. VI, Part VI. 3 Gill v. Dickinson (1880), 5 Q. B. D., 

oe * , New Shariston Col- 159% Bishop Auckland Industrial Co- 

of Westmoreland (1904), operative Co. v. Butterknowle rags + MEER Y 
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as may be stipulated, with or without making any compensa- 
tion for the damage thus occasioned.’ 
ae aequi It appears that long enjoyment of minerals will raise the 
presumptiori of a legal right to them, added to a legal right to 
get them, and that the question whether there is acquired— 
the accompanying right to take away the support of the surface 
land must depend on the particular circumstances of the case, 
such as whether or not the right to get the minerals could 
have been exercised without disturbing the surface, and with- 
out the possibility of supporting the surface by artificial 
means.” 





C.—The Doctrine of Negligence. 
Negligence. It may be useful at this stage to summarise the law 
relating to negligence as applying to the question of support. 
After the acquisition of an easement of support the ques- 
tion of negligence is immaterial, for it is clear law that if the 
disturbance of the subjacent or adjacent soil actually causes 
injury to the dominant tenement the owner thereof is entitled 
| AR to relief,’ notwithstanding that the utmost care and skill may 
== have been exercised, and every precaution taken, by the person: 
Pee responsible for such disturbance, or that the soil on which 
— the building stands may have been propped up, or that if 
propped up, the propping may have been difficult.‘ 
Briefly, after the acquisition of the easement there is an 
absolute liability for damage resulting from the withdrawal of 


tke support. 
It is before, however, the dight to support has matured 




























1 Rowtotham v. Wilson (1860), 8 H. held bound. Ge Sh ee 

l +L. C., 38; Buchanan v. Andrew (1873), a Banai 'v. Helia E ki ae 

ere L. R., 2 H. L Sc, 286; Dizon v. White E, affirmed on error sub nom. Back- — 
a * * ee et house V. Bonomi (1861), 9 H. L. C., 603; 

eee ihai St sagristia wee ag, * Darley Main Colliery Co. v. Mitchell - 3 

a by Lord Wensleydale in Row- | —* 11 App. Cas., 127; West Leigh — 7 

V. Wilson (1860), 8 H. L. 4 a — —R — = ! 
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— 
a that the question of negligence becomes material in determin- 
ing whether the disturbance complained of is an actionable 
wrong. Although before the acquisition of the easement 
= there is no obligation of support, and consequently no 
™"bsolute liability for damage resulting from the withdrawal 
of support, yet there must always be an observance of the 
maxim, “ Sic utere tuo ut alienum non ledas,” and it is by the 
observance or breach of that maxim coupled with the use 
of, or the omission to use, due care and precaution, that the 
question of negligence has to be determined." | 
But a must not be forgotten that damnum absque injuriä 
gives no cause of action.? There must be the wrong done as 
well as the damage sustained. Thus, if a man removes his ~ 
neighbour's support to which his neighbour has no right in a 
proper and lawful manner and thereby causes him damage, his 
neighbour has no ground of action. But if he be negligent 
i in removing such support, and damage be caused to his neigh- 
pour, then the latter has good ground of action as there are 
both damnum and injuria? 

The case of Rylands v. Fletcher though not a case Rylands v. 
relating to support, is important as illustrating the principles — 
upon which the doctrine of negligence is founded. 

These principles are that where the owner of land uses it, 
= without wilfulness or negligence, for any purpose for which if 
— may in the ordinary and natural course of the enjoyment of 

_ land be used, he will not be liable 3 the result of such user 














"1 See infra, Rylands v. Fletcher (1868), 8_B. & C. at p. 363, 32 R. R. at p. 411; 
iL. R..ĝ3 H. L., 330; Acton v. Blundell Acton v. Blundell, ubi sup. 

(1343), 12 M. & W., 324, and the othe? * (1868) L. R., 3 H. L., 330. 

os ses cited in the same footnote. See 5 See also Acton v. Blundell (1843), 12 

also Lyttelton Times Co., Lig. v. M. & W., 324; Smith v. Kenrick (1849), 

Warners, Ltd. (1907), App. Cas., 476 gea 7 7 C. B., 515; Wilson v. Waddell (1876), 


mes v. Pritchard (1908), 1 Ch., 630; 

Bai Times L. R., 309. 

? Rex y. Pagham Comuiissioners ( 1828), 

SBEC, ; 82 R. R., 406; Acton v. 
ndell (1843), 12 M. & W., 324 (354). 
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* 2 App. Cas., 95; The Salt Union, Lid. 
v. Brunner, Mond § Co. (1906), 2K. B; 
And if the user is lawful the 
motive is immaterial. Bradford Corpora- 
tion * Pickles (1895), App. Cas., 587 























If, however, he makes of his land a use which is not 
natura’, or brings something upon it which was not naturally 
upon it, and is in itself dangerous, and likely to do mischief 
if not kept under proper control, though in so doing there s» 
be no personal wilfulness or negligence on his ple he is liabl& 
for all the damage which is occasioned by his acts.’ 

The latter proposition, though undoubtedly connected with 
the application of the above-mentioned maxim to the enjoyment 
of property, refers rather to the improper or non natural use 
of a man’s property than to negligence in the proper or natural 
use of it, and is consequently outside the scope of the present 
topic. Incidental reference to it here is necessary only so 
far as it bears on the question of one neighbour's liability 
to another for damage to the latter’s building caused by an 
improper or dangerous use of the former’s property, such as, 
for example, the storage of explosive or inflammatory sub- 
stances. 


ee in The question of negligence in relation to the removal of 


removal of support to buildings is not free from difficulty and uncertainty. 
support. 


Out of the decisions bearing on this subject the following 

questions arise :— 

(a) As to whether the person repairing or pulling down 
his own house or excavating on his own ground is 
under any obligation to do more than exercise due 
care, skill, and caution within the limits of his own 

land, or whether it is his duty under particular 

a circumstances to protect his neighbour’s house from 
the consequences of the operations ; 

(b) as to whether he is bound to give his neighbour notice = 
of his intention to repair, pull down, or excavate, 
as the case may be, so as to afford his neighbour 
the opportunity of taking the necessary precautions — 
against damage; and? | 

(c) as to whether the state of knowledge on his part as 
to the existence gr method of construction of his 
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— — See Baird v, run (159), 15 C B. N. S., 876. 
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neighbour’s house affects the amount of care, skill, 
— and caution to be exercised by him. r 
In each case negligence is a question of fact depending 5 
— all the surrounding circumstances of éhe case and may be 
rebutted. s 

It appears to be an open question as to how far the 
doctrine of negligence is to apply in cases where a man is 
doing something for the ordinary, convenient, comfortable, or 
necessary dħjoyment of his own property, and whether some 
of the precautions which he may take, in so doing, with regard 
to his neighbour, are not to be referred to considerations of 
neighbourliness rather than to any legal obligation. 

In such cases the extent of his liability would depend on 
the extent of his legal duty, for the question of liability for 
negligence does not arise until it is established that the man : 
who has been negligent owed some duty to the person who — 
seeks to make him liable for his negligence. A man is entitled 
to be as negligent as he pleases towards the whole world if he 

owes no duty to them.? 

It seems impossible to deduce any fixed rule from the 
authorities, except in one or two special respects, or to state 
any other conclusion than that it is for the Court to decide on 
the particular facts in each case whether there has or has not 
been negligence. 

In Jones v. Bird, it appeared that a sewer which it became Jones v. Bird. 
necessary for the defendants as Commissioners of sewers to $4 
repair, passed close to five houses adjoining that belonging to —— 
the plaintiff, and that a stack of chimneys belpnging to one of —* 
those houses was built upon the arch of the sewer. In the 





a 


SA execution of the work it became necessary to rebuild this arch, 






and in order to support the chimneys in the mean time, a 
transom and two upright posts were placed under them in 
order to support them, but without success. The chimneys 
= fell, and, in consequence „of their fall, the adjoining houses 
g — plaintiff's house fell also. 
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_? (1822), 5 B. & Ald, 837. 
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There was no specific notice given to the owner of the 
house fo which the chimneys belonged of their dangerous 
state, or that it would be necessary for him to take them 


down. But there was a general notice to the inhabitants ig 


secure their houses whilst the sewer was repairing. 

The questions were whether the defendants had been 
negligent in securing the chimneys as they did, and whether 
they were under any obligation either to shore up the sur- 
rounding buildings, or to give specific notice to the owner of 
the chimneys of their peculiar construction and the danger 
arising from it. 

The Court decided all three questions against the defen- 
dants. Bayley, J., said: ‘ Now, the facts are, that the 
“defendants worked under a stack of chimneys, without 
“either properly securing them, or giving notice of their 
“danger to the owner in order that he might take them 
“down; this was improperly and negligently working the 
“sewer, for if a party does an act which is improper, unless 
“certain previous precautions are taken, he may fairly be 
“ said to do that act improperly. As to the merits of the case 
“it is contended that the defendants are protected, if they 
“acted bond fide and to the best of their skill and judgment. 
* But that is not enough; they are bound to conduct them- 
“selves in a skilful manner.’ 

This case goes further than the later authorities on the 
subject of protecting neighbour’s houses and giving notice, 
but it may well be argued that a public sanitary body has 
a higher duty te perform than a private individual as well as 
greater power and liberty in its performance, such as the © 
power to go into adjoining houses and the liberty to defray 
any expenses caused thereby out of the rates. ; 

Peyton v. Mayor of Londan, décided first, that, as the 
declaration had not charged want of notice of taking down the 


defendants’ house as the injury complained of, the action Te | 
could not be maintained úpon the want of such notice sup- A S 


posing that, as a matter of law, the defendants were bound to 
„` (1829) 9 B. & C., 725. 




















give notice beforehand—a point upon which the Court was 

not called upon to express any opinion; secondly, that as the A 

plaintiff had not alleged or proved any right to have his house sae 
—.. 3upported by the defendants, he was bound to protect himself 

by shoring, and could not complain thut the defendants had 

neglected to do it. 

It appeared in evidence that both houses were very old 
and decayed, and that this defective condition was known to 
both partiés. 

In Walter v. Pfeil,’ although it was considered as settled Walter v. 
that the owner of premises adjoining those pulled down must “- 
shore up his own and do everything proper for their preserva- 
tion, yet the omission on his part to do so does not necessarily 
defeat an action, if the pulling down of the defendant's house 
is done irregularly and negligently so as to occasion greater 
risk to the plaintiff than in the ordimary course of the 
performance of the work would have been incurred. 

This case appears to shew that in similar circumstances a He 
plaintiffs omission to shore up would not necessarily amount i 
to contributory negligence. as 

Massey v. Goyder? shews that a party giving notice to the dfassey v 3 
occupier of the adjoining premises of his intention to pull down — 
and remove the foundations of a building on part of the footing 
of one of the walls of which one of the walls of such adjoining 








; premises rests, is not bound to use more than reasonable and — 
= ordinary care in the work or in any other way to secure the — 
adjoining premises from injury, although from the peculiar — 


— nature of the soil he may be compelled to Iy the foundation 
























= of his new building several feet deeper than that of the old. — 
G; -= The case does not decide that the defendants were bound 7 a 
in point of law to give notice, but that having done so and — 
he ving used reasonable “and ‘crdinary care in the work, they — va 






were not liable. E 
a. 2a Brown v. Windsor? where the plaintiffs house was built Brown v. 
i — n y E Windeors, 3 —* 
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_ obliged to take such care in pulling down bis vaults as that 
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against the pine-end wall of the defendant’s house by permis- 
sion, and the defendant more than twenty years afterwards 
made an exG@ivation in a careless and unskilful manner in his 
own land, near to this pine-end wall, whereby he weakened... 
such wall and injured the plaintiffs house, it was held that an 
action on the case was maintainable for the injury, and 
Garrow, B., said: “ There may be cases where a man altering 
“his own premises cannot support his neighbour’s, and that 
“the support, if necessary, must be supplied elsewhere; in 
“ such case he must give notice, and then, if any injury occur, 
“it would not be occasioned by the party pulling down, but by 
“the other party neglecting to take the precaution.” 

This is the only case on the question of notice in which 
notice is made a matter of legal obligation as between private 
individuals, and its effect must be regarded as considerably 
weakened by the later decision in Chadwick v. Trower." 

In Dodd v. Holme? it was found that by reason of the 
negligence of the defendant in excavating his soil adjoining 
the ground upon which the plaintiffs house stood, the said 
house had been injured, and the Court decided that’ the 
defendant was liable, and that .it was no answer on his part to 
say that the house would have fallen soon independently of 
the excavation, as a man has no right to accelerate the fall of 
his neighbour’s house. 

In Chadwick v. Trower? above referred to, the facts were 
that the plaintiffs and defendant were owners of adjoining 
vaults and that the defendant had pulled down his vaults 
without giving n@tice to the plaintiffs of his intention to do so, 
and that the demolition of the defendant’s vaults had caused 
injury to the plaintiffs. š s 

The questions before the Court „were, first, whether the 
defendant was bound to give thesplaintifis notice of his inten- 
tidn to pull down his vaults and, secondly, whether he was 
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the adjoining vault should not be injured, having regard to 
the fact that there was no averment that the defendant 
had knowledge of its existence, or of the nature of its 
construction. 

In the course of the argument for the plaintifte Parke, B., 
observed that the duty of giving notice seemed to be one of 
those duties of imperfect obligation which are not enforced by 
the law,’ and in the judgment of the Court which he delivered, 
reversing the judgment of the Court of Common Pleas, he 
said*: “ The Lord Chief Justice in delivering the judgment of 
“the Court says, ‘ There is no allegation in this Court of any 
“right of easement in alieno solo, which forms the ground of 
“*the plaintiffs’ action in the first Court. And, as to the 
“allegation that it was the duty-of the defendant to give 
“< notice to the plaintiffs of his intention to pull down his wall, 
“*if he did not shore up himself, it is objected, and we think 
“with considerable weight, that no such obligation results, as a 
“< mere inference of law, from the mere circumstance of the 
“< juxtaposition of the walls of the defendant and the plaintiffs.’ 
“We also think it impossible to say that under such cir- 
“ cumstances the law imposes upon a party any duty to give 
“his neighbour notice. We are inclined to think that the 
“second count of the declaration has made the breach of this 
“supposed duty a substantive ground for damage: and the 
** probability is that the main damage did result from the want 
“of notice ; for it is obvious that, if notice had been given, 


“the plaintiffs might have taken precautions to strengthen 


— “their vault. Inasmuch, therefore, as the damages are given 
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“ generally upon the whole declaration, we think the judgment 
“< must be corrected and a rerxire de novo awarded. But sup- 


“posing that the improperly pulling down the defendant's 
“vaults and walls may be treated as the substantive cause of 


“ action, and that the second branch of the argument that has 


_ “been urged on the part of the plaintiffs is well founded (which 
=e “we think it is not), then the quest’on arises whether any such 
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duty as that which is alleged to have been violated is by law 
“ east upon the defendant.” — 
After setting out the plaintiffs’ allegations of the duty = — 
east on the defendant by reason of the proximity of his se 
premises to those of the plaintiffs’, and the alleged breach off™ 
the part of the defendant, the judgment proceeds: “The 
“question is whether the law imposes upon the defendant an 
“obligation to take such care in pulling down his vaults and 
“walls as that the adjoining vault should not be injured. 
“ Supposing that to be so, where the party 1s cognisant of the 
“existence of the vault, we are all of opinion thatəno such 
“obligation can arise where there is no averment that the 
“ defendant had notice of its existence, for one degree of care 
“would be required where no vault exists, but the soil is left 
“in its natural and solid state; another where there is a 
‘vault: and another and still greater degree of care would be 
“required where the adjoining vault is of a weak and. fragile 
“eonstruction. How is the defendant to ascertain the precise 
“ degree of care and caution the law requires of him if he has 
“« no notice of the existence or of the nature of the structure?” 
“We think no such obligation as that alleged exists in the 
“ absence of notice, and, therefore, upon this ground also we = 
“ think the count is bad; and, consequently, there must be a 
“ venire de novo. g ey 
In Fairbrother v. Bury Rural Sanitary Authority; the — 
plaintiff's house was built in 1874, and the defendants in 1883, 
acting under statutory powers, constr ucted a sewer under the 
road near the plaintiffs house, which, owing to the defendanta 
negligence in tlfe construction of the sewer, was cracked £ — 
damaged. It was held that although the plaintiff was not € 
titled to any right of support for his house by way of easement, 
yet the defendants were bound to usg due care in the exercise 
of their powers, and were, theréfore, liable for negligence. 
If there has been negligence, it is no answer to an- action 
_ brought for damage caused, thereby, to plead that the damag 
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That would be merely evidence in reduction of damages.' “- 

The duty of the adjoming owner while repairing his house Duty of adjoin- 
has been considered; it now remains to inquire whether — 
as the owner of a house he owes his neighbour any legal tion of his -< 

~voligation to keep it repaired in a lasting and sabstantial 3 
manner. The answer is in the negative. The only duty of i 
the owner of a house, as such, is to keep it in such a state 3 
that his neighbour may not be injured by its fall.* 

On the „question whether & man is responsible for the Liability for 
negligence bf his agent, such as when a contractor is employed pre z d 
to do theparticular work required, the conclusion to be drawn ‘ 
from the authorities appears to be that one person employing 
another is not liable for his casual or collateral negligence 

‘unless the relation of master and servant existed between 
- them,’ but that when a man causes something to be done, the 
doing of which casts on him a duty, he cannot avoid the . , 
-~ — responsibility of seeing the duty performed by delegating it to — 
a contractor.‘ — 
He may bargain with the contractor that he shall perform ay 
the duty and stipulate for an indemnity from him, if it is not mo 
performed, but he cannot relieve himself from liability to those 
injured by the failure to perform it.’ 
| And it makes no difference whether the duty is imposed 
_ by the legislature or existed at law.’ 
— In an action for negligence against an adjoining owner — 
~ where a contractor has been employed, it is the usual practice 
= to join both employer and contractor as parties defendants, in 
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Se 3* v. Stendall (1845),7 Q. B., (1864), 5 B. & S., 970; Tarry v. Ashton _ * 
«6B. _ (1876), 1 Q. B- D., 314; Bower ¥. Peate ) 
—— Chauntler v. — (1849), 4 (1876),1Q. B. D., 321; Dalton v. Angus Boe 
—  _ Exehb., 163. (1881), 6 App. Cas. at p. 829; Le Maitre = 
* Fiir v. Burnett (1346), GAI. & v. Daris (1881), 19 Ch. D., 292; Hughes a 


—— 7 aue; Hole v. Sittingbourne Ry. Co. X. Percival (1883), 8 App. Cas., 443. 
0 T H. & N., 488; Pickard v.  * Dalton v. Angus (1881), 6 App. Cas. 
E. 61), 10 C. B. N.8.,470; Dalton atp. 829. 
—— rua (18 881), 6 App. Cas. at p. 829. ¢ Mole v. Sittingbourne Ry. Co. (1861), _ 
-S Hole v. Sittin » Ry. Co. (1861), 6 H. N., 488; Gray v. Pullen (1864), 5 ar 
He g 3; Pic ird v. Smith (1861), B. & $., 970; Bower v. Peate — — 
p N. S., 470; Groy v. Pullen Q. B. D., 321. — 
















which case the plaintiff, if successful, would be entitled to a 2 
— deeree against both of them.' 
kd 
— Part V.— Easements relating to Party-walls. 





= *Partywallx” It is thought that this chapter would not be complete | re 
=. without some reference to the cognate subject of easements 
— a relating to“ party-walls.” — 





pee In its popular sense a “ party-wall” usually means the 
— dividing wall between two tenements or buildings,? but the 
-Ú precise nature of the easements which are in any given case J 
connected with it must depend, to some extent, upon the 
particular meaning assignable in law to the popular term. 
In point of law, the term “ party-wall” has been declared 
— to be capable of four different meanings, the last two of which, 
as they are stated by Fry, J., in Watson v. Gray,’ have special 
reference to the present subject. 
=. ‘That learned judge explains‘ that a party-wall, according 
to legal conception, may mean “ first, a wall of which the two 
“adjoining owners are tenants in common, as‘in Wiltshire v. = 
“ Sidjord® and Cubitt v. Porter I think that the judgments __ 
“in those cases shew that that is the most common and the © 
“primary meaning of the term. In the next place, the term- = 
“may be used to signify a wall divided longitudinally into two 
a strips, one belonging to each of the neighbouring owners, as — 
“in Matts v. Hawkins.” * = 
“Then, thirdly, the term may mean a wall which bongs 
& entirely to one of the adjoining owners, but is subject. to ar 
= easement or w eight in the other to have it maintained as : 
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— F J — M Peate (1878), 1 Fa B. D., , belongs to the adjoini owners as 
== SA; Daltanv. Angus (1881),6 App. Cas. tenants in common, Standard Bank of 
3 y = sat pp. 821, 831; Le Maitre v. Daris British S. America v. Stokes ae 9 
| (1881), L. B., 19 Ch. D., 292. Ch. Ð., 68; S. C. in 47 L. J. Ch., 60i 
— „ ? See infra, Chap. 1V, Part I, B (6). ™* « S8L.T.N. S., 672; 26 W. R., 492. . 
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“dividing wall between the two tenements. The term is so 
“used in some of the Building Acts. Lastly, the term may 
“designate a wall divided longitudinally into two moieties, 3 
each moiety being subject to a cross easement in favour of 
“the owner of the other moiety.” 
“ In whichever of these senses the term is used some difti- 
“culty arises. In the case of a longitudinal division between 
“the two neighbours, each of them, as was said in Cubitt v. 
“ Porter,’ as a right to pare away one moiety of the wall, 
“and if this was done, the moiety of the owner might be of 
“very little use to him. Again, if the wall belongs to the 
“adjoining owners as tenants in common, it may become the 
“subject of a partition, and then exactly the same difficulty 
“would arise. To meet this difficulty the fourth meaning of 
“ the term ‘ party-wall’ was suggested by the learned author of 
“the note to Wiltshire v. Sidford.” ? 
With reference to the third definition above stated, it is to Easement con- 
be observed that the easement there mentioned is one which, aos dani 
> apart from statutory provision, would usually come into exist- t0 
ence either by express agreement, or by necessary implication 
therefrom, upon a severance of the two tenements, or buildings, 
by the common owner, just as on the grant of one or two build- 
ings by the owner of both, the law will presume in favour of 
_ the grantee all such easements of support and other easements 
~ As are reasonably necessary for the purposes of the grant.” This 
easement to have the party-wall maintained as a dividing wall 
B would amount to very much the same thing as an easement éf 
= support, but would differ from it in so far assit would i impose 
Pa on the owner of the servient tenement a direct duty to main- 
— tain the party-wall i in a necessary condition of repair.* 
; le 630 (635, 636); 24 Times L. R., 309 
—— _ * Ubi sup., at p. 408. The notion of a pa (310), and Chap. VI, Part IV, B. I (a), 
5 exons easement i is there suggested for the * (5), B. TII; Chap. Vill, Part I, B (Ñ, 
_ purpose of providing a remedy by an (2), C (1). 
~ ction on the case for ary injury which ‘This is an instance of the exception 
might result to either neighbour by the to the general rule that the owner of the 
er ta down his own moiety of the  servient tenement is under no obligation 
WE Fo Pent 4a. to repair except where he is bound by 
| ag — Pritchard (1908), 1 Ch., express stipulation or by an : to 
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divided from top to bottom throughout by a vertical plane in 
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In regard to the fourth definition of a party-wall as — F 


stated, the cross easements connected therewith would, as in a 
the case of the third definition, come into —— either 





— of the wall longitudinally into two moieties, the nature — = 
of such easements varying with the particular circumstances 
in eaeh case. 

An interesting illustration of a party-wall being divided Ee | 
longitudinally into moieties and of the various cro’ easements 3 = 
which may arise in such an event occurs in the recent case of — 
Jones v. Pritchard? 

The plaintiff and defendant owned adjoining houses divided 3 
by a party-wall. The plaintiff's house had been built first as x 
a detached residence with the party-wall forming its western 
wall and having on the western side thereof fireplaces and 
flues useless for the purposes of the plaintiffs house but 
capable of being used for any adjoining house that might 
thereafter at any time be erected on the western side. The 
defendant being desirous of erecting such a house and of using : 
the fireplaces and flues for the purposes thereof when erected, 
he and the owner of the plaintiff's house entered into an agree- 
ment for the sale to the defendant of the western half of the 
western wall of the plaintiff's house, such wall being treated as i 


































the centre thereof, it being the intention of the parties to 
the agreement that the wall should thereafter be a party-wall, — 
owned not in undivided, but in divided, moieties by the plain- _ 
tiffs predecessoz in title and the defendant respectively. i 

For the purpose of considering the mutual rights 
obligations of the parties the Court treated the agreement as 
having been completed by an actual conveyance to the 
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630 ; 24 Times L. R., 309. 
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their respective premises including party 
walls, but no question of cross ¢ “a 
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defendant of the western moiety of the party-wall together with 
the ground upon which such western moiety stood. “Subse- 
quently the defendant erected his house and utilised the fire- 
places and flues for the purposes of such house, as it was 
intended by the agreement that he should. The flue connected 
with the defendant's drawing-room having become defective 
by reason of cracks which had developed in the surrounding 
masonry, smoke found its way therefrom through the plaintiff's 
half of the party-wall into the plaintiffs drawing-room, and 
apparently at times also into his dining-room, causing damage 
_ to his decorations and furniture. The plaintiff accordingly 
brought an action for a perpetual injunction to restrain the 
nuisance. ⸗ 
The action failed, but the case derives additional interest A 











from being one of first impression on the question as to what 





is the precise nature of the easements impliedly granted or ee 
reserved upon the division of a party-wall into moieties, and a 
the judgment of Parker, J., is instructive as elucidating the +e 
principles upon which such implication proceeds. — 

It may now be stated as a general proposition that if a man — 


grant a divided moiety of an outside wall of his own house with obligations. — 

the intention of making such wall a party-wall between such 

= house and an adjoining house to be built by the grantee, the 
= law will imply the grant and reservation in favour of the grantor 
2 * A and grantee respectively of all such easements as may be 
= necessary to effectuate the common intention of the parties 
with regard to the user of the wall, the nature of such ease- 

2 — ments varying with the particular circumstarzes of each case." 
— ee Thus, if, for example, it is within the contemplation of the 
— “he — that the grantee shall support the roof of the house 
“he intends to build upon that moiety of the wall which is 
Ke omprised in the grant, the ether moiety of the wall will be 
“ sbjet to an easement of lateral support for the benefit of 
e roof when erected ; and similarly the grantee’s moiety of 
he wall will — to him subject to the easement of lateral 



















eA, , 7 24 Times L. R. at p. 310, 
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“ support for the benefit of the grantor’s roof if supported by 
“ his half of the wall.” ? 

So, too, in circumstances similar to those in Jones vV. 
Pritchard,” there will arise by implied grant and reservation in 
favour of grantee and grantor respectively all such easements 
as are necessary to enable the grantor and grantee each to 
use the flues connected with fireplaces on his side of the 
wall.’ 

Again, either owner of a divided moiety would» be entitled 
to execute repairs and do all such other acts on the property of 
the other owners as would be — necessary to the 
continued enjoyment of the easements.* | 

So, too, in similar circumstances, neither owner would be 
liable to the other, if owing to natural decay or otherwise his 
moiety of the wall fell into such a condition that the easements 
to which it was subject became difficult or impossible of 
exercise, for apart from any special local custom or express 
contract each would be subject to the general rule that the 
owner of a servient tenement is not bound to execute any 
repairs necessary to ensure the enjoyment or convenient — 
enjoyment of the easement by the owner of the dominant 
tenement." 

Similarly, each must conform to the principle that the 
owner of a servient tenement cannot so deal with it as to 
render the easement over it incapable of being enjoyed, or 
more difficult of enjoyment, by the owner of the dominant 
tenement.’ 

Finally, it may be observed that the primary easement 
which was established in Jones v. Pritchard,’ was the right _ 
of the defendant to allow smoke to pass from his fireplace | 


















1. Ibid., citing Richards v. Rose (1853), a- * (1908) 1 Ch. at p. 638; 24 Times — 
9 Exch., 218; 23 L. J. Exch., 3; Zyttel- + L. R. at p. 311. ee 
ton Tinis Co., Ltd. v. Warners, Ltd. s (1908) 1 Ch. at p. 637; 24 Times — 





(1907), App. Cas., 476. * L. R. at p: 310. ° 
2 (1908) 1 Ch., 630; 24 Times L. R., e Ibid. 
309. z (1908) 1 Ch. at p. 639° 


3 (1908) 1 Ch. at p. 637 ; afons L R., 309 (311). 
L. R. at p. 310. 
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into the flue connected therewith, notwithstanding that at s, 
any point of its passage up the flue it might pass from — 
the defendants moiety into the plaintiffs moiety of the 
flue. ; : 

Subject, however, to any such implied easements the 
respective owners of divided moieties of party-walls are, like 
any other owners of servient tenements, free to deal with 
their respective moieties in any way they please.’ 

Wherga party-wall is the subject of a tenancy in common, Sa —— 
ae to the first meaning assigned to it in Watson V. of co-owners * 
Gray,’ an ouster from the use of the wall by either tenant in —— Aki 
common of the other will sustain an action for trespass by the _ = 


latter.’ 








In special Acts requiring, or relating to, the construction of 
party walls, there is, in the absence of express provision, no 
presumption that a wall which is a party-wall (as belonging to 
two persons as part owners) up to part of its height is a party- 
wall for the whole of its height, for a wall may be a party-wall 
up to a certain height, and above that height be the separate 


property of one of the owners.* 


In carrying out building operations, each part-owner is 








bound to see that reasonable precautions are taken to protect 
the wall from injury, and is under the same liability for 


damage caused to the wall through the negligence of his 


contractor, as in other cases.” 


* 1 (1908) 1 Ch, at p. 636; 24 Times 
L. R. at p. 310. 

2 (1880) 14 Ch. D., 192 (194). 
_ * Stedman v. Smith (1857), 8 E. & B., 
1; 208. J.Q. B., 314; Watson v. Gray, 
— F ‘ald sip. Such as the destreetion of the 
- wall without rebuilding, or with rebuild- 


= ing involving a loss of identity (Stedman 












_ Obstruction on it (Watson v. Gray, nbi 
-~ mpa; Kanakayya v. Narasimhula (1896), 





Fae T Ve Smith, ubi sup.), or the placing of af, 





or pull it down and rebuild it with no 
material alteration without being a tres- 
passer, Colebeck"\. Girdlers Co. (1875), 
1 Q. B. D., 234; 46 L. J. Q. B., 225; 
Standard Bank of British S. America ¥. 
Stokes (1878), 9 Ch. D., 68; Cubitt v. 
Potter (1829), 8 B. & C. 257; Stedman 
Ve Smith, whi sup. 

* Weston v. Arnold (1873), L> R. 8 Ch. 
App-, 1084; Drury v. A. § N. Auz, 


Coop. Soe. (1896), 2 Q. B., 271. 





“s Hughes v. Percival (1883), 8 App. 
Cas., 443, and see supra, Part IV, C. 
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MISCELLANEOUS EASEMENTS AND MISCELLANEOUS RIGHTS NOT 
AMOUNTING TO EASEMENTS. 


Ir is proposed to devote this chapter to an examination of 
those two classes of rights which, by reason of not falling 
within the four well-known classes of easements which formed 
the subject of the last chapter, may be described respectively 
as “ Miscellaneous, Easements,” or *“‘ Rights in the nature of 
Easements,” and as “ Miscellaneous Rights not amounting to 
Easements.” 

In the former category it is intended to deal with those 
easements which are of the character òf nuisances, and those 
miscellaneous easements which are not of the character of 
nuisances, and comprise ents arising by custom such ~ 
as rights of privacy and oí other kinds, and the no less. 2 


oe 








In the — rene T Ri will be discussed rights in gross, 
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such as public and private rights of way and profits a prendre 








* in gross, rights of prospect and other rights which; though % 
= partaking of the nature of easements, do not amount to — 
easements in contemplation of law. F 


| 
~~ | 
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Part I.—-Miscellaneous Easements, or Rights in the nature 
X P 
of Easements. b- 


A.—WHasements of the character of nuisances. 


Thé comfortable and wholesome enjoyment of property ne 
requires that neighbours should mutually abstain from com- 
mitting injurious, noxious, or offensive acts, or carrying on 
injurious or offensive trades, or occupations, on their respective 
premises. 

In certain circumstances, and under certain conditions, the 

disregard of this necessary canon of property becomes in the 
eye of the law a nuisance,’ for which relief may be granted by ~ 
injunction or damages, or both. 
But nuisances may be protected, or, as has been quaintly Acquired by 
= said, “ hallowed”? by prescription. — J— 
The exercise of a noxious, injurious, or offensive act, trade, Time from 
or occupation for a period of twenty years will create a tion begin to 
prescriptive right to the continuance of the nuisance.’ ae 






















w 


— ho period of prescription will begin to run, not necessarily 
E from the time that the particular act, trade, or occupation ae 
— commenced, but from the time that the nuisance first became e a — 


— perceptible as an actionable wrong to the party complaining.‘ — 
And this rule proceeds on the principle that user which — 
















1 As instances of such a nuisance, seë Lambert ‘leis L. R., 3 Eq, 413; Earl | 
Indian Easements Act, s. 7, ilẹ (b), 6) of Harrington v. Derby Corporation 
as — (f), App. VII. (1905), 1 Ch. at p. 219. 
tg 2 Per Vaughan, J., in Bliss v. ad * Flight v. Thomas (1839), 10 A. & E., 
PES 5 Beats, 500; 4 Bing. N.C., 183. „590; Murgatroyd v. Robinson (1857), 

3 Elliotson y. Feetham (1835), 2 Bing. Ù E. & B., 391; Goldsmith w: Tonbridge 
3 2 Scott, 174; Bliss v. Hall, Wells Improvement Commissioners (1866), 
| _; Tipping v. St. Helen's Smelting L.eR., 1 Ch. App., 349; —— — a a ey 
- (1863), 4 B — 608; Crump v. Bridgman (1879), 11 Ch. D., * 
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is secret and, therefore, incapable of interruption creates no 
prescriptive right.’ 

From this: rule it follows that a man has no right to com- 
plain of a nuisance which has not matured into an easement 
until he is prejudicially affected by it.” Mere prospect of 
injury is not in general sufficient.’ 

It is only in respect of private nuisances that prescriptive 
—— rights can be acquired. 

o easement No easement arises where the nuisance is a common or -~ 
-Ìn ease of pub- 

lie nuisance. public nuisance.‘ 

Weld v. In Weld v. Hornby Lord Ellenborough observes: “ And 
Hornby. i 

— “ however twenty years’ acquiescence may bind parties whose 
“private rights only are affected, yet the public have an 

“ interest in the suppression of public nuisances, though of 
“longer standing.” 

And in Rex v. Cross, the same judge says: “ And is there 
“any doubt that if coaches, on the occasion of a rout, wait 
“an unreasonable length of time in a public street, and 
“obstruct the transit of His Majesty’s subjects who wish 
“to pass through it on carriages or on foot, the persons 
Sc “who cause and permit such coaches so to wait are guilty of  * 

a “a nuisance?... The King’s highway is not to be used as a 
<a E “ stable-yard. Itis immaterial how long the practice may have 
= Se “ prevailed, for no length of time will legitimate a nuisance.” 7 



































t Sturges v. Bridgman, ubi sup. (1904), 1 Ch., 673; Bindu Bashini 
2 See cases mentioned in note 4 on Chowdhrani v. Jahnahi Chowdhrani 
— last page, and Kerr on Injunctions, 4th (1896), I. L. R., 24 Cal., 260; Lakshmi 
Fa 8 — Ed., at p. 123. Narain Banerjee v. Tara Prosanna Baner- 
ion. > Kerr on Injunctions, ubi sup.; and jee (1904), I. L. R., 31 Cal., 944; Gane | 
see Att.-Genl. v. Council of Borough of gabai v. Purshotam Atmaram (1908), * 
` Birmingham (1858), 4 K. & J., 528. I.L. R., 32 Bom., 146. - — 
But the Court may, by virtue of its t Weld v. Hornby (1806), 7 East., 195; 
=_= jurisdiction to restrain acts which, when Rer-v. Cross (1812), 8 Camp., 225; Att- i 
= completed, result in a ground of action, Genl. v. Corporation of Barnsley (1874),9 
— = interfere before any actual nuisance bas W. N., 87 ; Municipal Commissioners of 
ea Se = beencommitted, when it is satisfied that Suburbs of Calcutta v. Mahomed Ali 
the act complained of will inevitably . (1871), 7 B. L. R., 499. 
—— nuisance, see Kerr on ma A s (1806) 7 East, at p. 199. 
$ tions, —— Att.-Genl. v. —— * (1812) 3 Camp. at p. 226. « 
ter he 7 Le. a public nuisance, 
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Mention may be made of the following easeme — the 
character of nuisances :— — 
(1) Easements to pollute or taint air.’ = 
(2) Easements to pollute or taint ae 
(3) Easements of noise or vibration.’ 
It may be useful at this stage to state briefly the principles itn le 
by which the Courts are guided in judging what constitutes relief for, 
an actionable nuisance—that is, a nuisance unfortified by *cuonavle : 
easement, and in granting relief therefor.* 
These principles may be conveniently grouped under the 
respective headings of (1) Interference with comfort, (2) Injury 
to health, (3) Injury to property. 
(1) Interference with comfort.—The question whether the Grounds of 
relief for inter - 
Court will restrain a nuisance productive of nothing more ference with 
than sensible personal discomfort must depend on the object “°°™™ . 
and duration of the alleged nuisance and the circumstances = 
of the locality where it occurs, and on pre-existing noises ; in — 
each case this is a question of degree and of fact.® 
Neighbourliness and expediency require a certain degree of 3 
mutual forbearance, otherwise the business of life and the — 
reasonable enjoyment of property would be impossible. i 
Thus, it has been said that “ the law, in judging what consti- 
“tutes a nuisance, does take into consideration both the — 
“ object and duration of that which is said to constitute the peer: 
“* nuisance.” ® — 
If a man lives in a town he must submit to the discomfort | | — 
t See I. E. Act, s. 7. ill. (b), App. VII, _rights i and i icular, i — — 
and Chap. IIT, Part I. = — — parr E — 
LE Act, s. 7, ill. (f), App. VII, 5 St. Helen's Smelting Co. v. Tipping 
and Chap. II, Part III, F (1). ° (1865), 11 H. L. C., 642; 35 L. J. Q. B., 
* * See Elliotson v. Feetham (1835), 2 66; and see Municipal Commissioners of 
Bing. N.C., 134; 2 Scott, 174; Stan v. Suburbs of Calcutta v. Mahomed Ali 
_ De Held (1851), 2 Sim. N. S. 133; C (1871), 7 B. L. R., 499 (508); Harrison 
we —" (1367), L. R., 3 Eq., 413;” v. Southwark and Vauxhall Water £o. | — 
. Bridgman (1879), 11 Ch. D., ` (1891), 2 Ch., 409; Polsue Alfieri Ltd. v. 11 
— 7%, il (c}, App (1907), App. Cas., 121. — 
age. ° Per Vaughan Wiliams, J., 
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arising from those operations which may be carried on in his 
immediate locality and which are actually necessary for trade 
and commerre, and also for the enjoyment of property, and 
for the benefit of the inhabitants of the town and the public at 





large.’ 


And he must also ‘to a considerable extent put up with 
those noises which, from the character of his neighbourhood, 


he must reasonably expect." 


On the other hand, when these considerations are not 


present or do not apply, the Court will restrain a nuisance 


productive of material discomfort, whether such nuisance takes 
the form of smoke unaccompanied by noise or noxious vapours,” 
noise alone,‘ or of offensive vapours not injurious to health,” 


or of vibration.® 





nuisance.’ 


(2) Injury to health—Where there is material injury to 
health the Court will ie de restrain the continuance of a 


And it is no answer that the public are benefited by the 





1 St. Helen's Smelting Co. v. Tipping, 
ubi sup. ; and see Municipal Commissioners 
of Suburbs of Calcutta v. Mahomed Ali, 
ubi sup. at p. 509. 

2_Ball v. Ray (1873), L. R., 8 Ch. App., 
487, 471. It is of course otherwise when 
the noises are unusual aid cause material 
discomfort, /bid. 

3 Crump v. Lambert (1867), L. R., 3 
Eq., 409 ; Salvin v. North Brancepeth Coal 
Co. (1874), L. R., 9 Ch. App., 705; Land 
Mortgage Bank of India v. Ahmedbhoy 
(1883), I. L. R., 8 Bom., p. 54. 

* Elliotson v. Feetham, whi sup. ; 
sy. De Held, ubi sup. ; Crump v. Lambert 

~ vbisup.; Broder v. Saillard (1876), 2 
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7 $ Stockport Waterworks Co. v. Potter, 
_ ubi sup.; and see Att.-Genl. v. Council of — 


ae 5 Re E 692; Land Mortgage Bank of India 
E Walle, — 
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— carrying on of the particular act or trade,* or that the person 
72 carrying it on derives no profit from it.” 

— (3) Injury to property. —Material injury to a man’s property 
caused by the carrying on of another's trade or — 








$15; 20 L. J. Ch., 433; Crump v. Lambert, 
ubi sup. y 

6 Colwell v. St. Pancras Borough 
Council (1904), 1 Ch., 707. 

! Stockport Waterworks Co. v. Potter 
(1864), 3 H. & C., 300; Goldsmid v. ae 
Tonbridge Wells Improvement Com- 
missioners (1866), L. R., 1 Ch. App., 349; - 
Att.-Genl. v. Mayor of Basingstoke (1876), S 
45 L. J. Ch., 728, and see Municipal —* 
Commissioners of Suburbs of Calcutta v. 
Mahoméd Ali (1871), ubi sup. ee 










Borough of Birmingham (1858), 4 K. 

& J., 528. — 
9 Att-Genl. v. Mayor of Pasingdtokey re — 

ubi sup. x 

















gives rise to a very different consideration from that which — 
arises in the case of mere personal discomfort. The sub- i 
mission required from persons living in society to'that amount 
of discomfort which may be necessary for the legitimate and 
free exercise of the trade of their neighbours, would not apply à 
to circumstances the immediate result of which is sensible 
injury to the value of property.! 
Where there is material injury to property the Court will 
always grant relief.? i 
In India, the nature of the relief to be granted for an Specific Relief 
actionable nuisance is governed by the provisions of the poga Ciu 
Specific Relief Act? and the Civil Procedure Code.‘ — * Eg 
The principles — which those provisions rest are drawn relief. 
from English sources,® and may be shortly stated as follows :— ie 
1. The Court will not grant an injunction where the injury eo 
is merely temporary or trifling, but will do so in cases where | 
the injury is permanent and serious.® 
2. In determining whether the injury is serious or not, 
regard must be had to all the consequences that flow from it, — 
not merely as to the comfort or convenience of the occupier, A 
but also as to the effect of the nuisance upon the value of the — 
estate and upon the prospect of dealing with it to advantage.” 
3. Injury rendering property materially unsuitable for 
= the purpose to which it is applied, or lessening considerably 
_ the enjoyment its owner derives from it, will be relieved by 

























8 St. Helen's Smelting Co. v. Tipping, 
whi sup. ; and see Municipal Commissioners 
— of Suburbs of Calcutta v. Mahomed Ali, 
subi up. 

= 2 Pbia., and see Land Mortgage Bankr 
$ of India v. Ahmedbhoy (1883), I. L. R., 

| — 8 Bom., 35; Ball v. Ray (1873), J. R., 
ze) Ch. App., 467. 
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in junction and not by damages,’ provided always that t 
nuisandè is one which it is possible to remove.? p 
4. Altho&gh the mere apprehension of a nuisance is not 
im general a ground, for the interference of the Court; yet 
if some degree of praesent nuisance exists, the Court will t 
into account its probable continuance and increase.’ A E 
5. The balance of convenience must be considered where — 
the circumstances of the case demand it. Relief by way of — 
injunction will not be granted where the exigencies of the case 
are altogether disproportionate to the consequences Mat would 
result to the defendant or other persons from the ting of E 
such relief. 
6. Lf the case be one where scientific or expert evidence is * 
given, the Court ought mainly to rely upon the facts which are — 
proved and not upon the conclusions drawn from scientific 
investigations however valuable they may be in aid, or in 
explanation and qualification, of the facts which are proved. 
T. Aequiescence ' in the nuisance, or undue and mislead- = 
ing delay 1 in bringing the action, will deprive the plaintiff oh = 
Por the Court to refuse seliet on the ground of acquiescenc 
much stronger case requires to be made out at the hearing 
than on an interlocutory application.’ = je 
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8. If the circumstances of the case require it, both 
injunction and damages may be awarded together wider the 
Specific Relief Act.’ 

9. The injunction granted should be directed to restraining — 
not only the particular act complained of, but also the use of 
the subject of the nuisance in any other manner so as to cause 
damage or material discomfort and annoyance to the plaintiff." 

10. It is in the discretion of the Court to grant an 
injunction where it is necessary to prevent the multiplicity of 
judicial proceedings,’ and the exercise of this discretion is called 
for in cases where a man in order to assert his right would, 
unless relieved by injunction, be obliged to bring a series of 
actions for every additional and necessarily recurring injury or 
annoyance that he might sustain.‘ * 

The general principles upon which the Court should act in General pria- 
deciding whether it will grant an injunction or award damages marised pa ney 
are concisely summarised by A. L. Smith, L.J., in Shelfer v. Shafer. City 
Ciy of London Electric Lighting Co.,° when he says: “ In my Blectri Light= me 
“opinion it may be stated as a good working rule that (1) if —— — 
“the injury to the plaintiffs legal rights is small, (2) and is 3 
‘one which is capable of being estimated in money, (3) and — 











“is one which can be adequately compensated by a small 
“money payment, (4) and the case is one in which it would 
“be oppressive to the defendant to grant an injunction, then 
“ damages in substitution for an injunction may be given.” 

It should be observed that where the party complaining When plaintiff — 
= has proved his right to an injunction against a nuisance, it ¿s — to saan 
= no part of the duty of the Court to inquire what way the 
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party committing the nuisance can best remove it. The plain- 


tiff is entitled to an injunction at once unless the removal of the 
nuisance is Physically impossible, and it is for the defendant to 
find his way out of the difficulty irrespective of the inconvenience 
or expense to which he may be subjected. 

In special circumstances, where the difficulty of removing 
the nuisance is very great, the Court will suspend the operation 
of the injunction for a period with liberty to the defendant to 
apply for an extension of time.? 

Liability for the creation, or continuance, of a* nuisance 
depends upon the obligation of the defendant to prevent or 
remove it. If there is no such obligation or duty on his part 
he is not liable for the nuisance.’ 

The existence of such obligation or duty makes the 
person continuing the nuisance as liable as the person 
creating it.* 

But no liability for the continuance of a nuisance arises if 
there is no evidence that it was sanctioned, approved, or 
adopted by the defendant or that he derived benefit from it.” 

Nor is there any liability for a nuisance the real cause 
of which lies in some existing state of things, on the plaintiffs 


land, or in something which the plaintiff has himself done on- 


his land.® 
The plea that the nuisance commenced before the party 
complaining of it came in its way is no legal justification of the 
wrong.’ Nor is the plea tenable that if a third person had 
dene his duty the nuisance would not have arisen,* or that the 
e 





t Att.-Genl. v. Colney Hatch Lunatic t Broder v. Saillard (1876), 2 Ch. D., 
Asylum (1868), L. R., 4 Ch. App., 146. 692, e 

2 Jhid.; and see Goldsmid v. Tonbridge 5 Sazby v. Manchester and Sheffield 
Wells Improrement Commissioners (1865), Jy. Co, (1869), L. R., 4 C. P., 198. 
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nuisance gives a countervailing advantage to the injured — 


party.’ 


had to travel and to its flowing through a variety of small 
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If the result of the nuisance be to cause inj iry to health 
or property, the plea that the business out of which the 
nuisance arose is being carried on in a suitable locality is 
unsustainable.? 

The present subject would not be complete without some Duties, répon- 


lities, and 
reference to the rights, duties, and liabilities of public bodies, abilities of 


~“ 








Pia A —7— i —— "ay Public bodies > 
such as Municipalities and Local Boards in India, in relation f relation to | 
to nuisaxces. nuisances. — 

It occasionally happens that nuisances are created by 2 


public bodies in the sanitation, or attempted sanitation, of ai 
some particular locality, or in the performance of other 


municipal work, and questions commonly arise in such cases Fe 3 
as to the duties and responsibilities of these public functionaries — 
to the general body of ratepayers on the one side, and their — * 
liabilities to the injured party on the other. è <4 i 

In Attorney-General v. Council of Borough of Birmingham, —— — RS 


the plaintif and relator was the owner of a large estate through Borough of 
which, and on either side of which, flowed a river which some 2°" 
miles above the plaintiffs estate joined another river. Into 

this latter river, at different points, the drainage of the town of 
Birmingham and its neighbourhood passed by means of various 

small sewers, and the sewage, owing to the distance which it 





















outlets, became gradually purified by filtration before reaching 
the plaintiffs estate and had perceptibly no effect upon the 
waters of the former river which were comparatively pure and 
clear, were well filled with fish, and from time immemorial 
had been used by the proprietors of land along the river for 
_ brewing, and for agricultural and domestic purposes. — 
By a local Act the — were ———— to igen: a 


Corporation v. The Lodge missioners of Suburbs of Calcutta v. 


18 (91). p. 509. 
5% Bla Seating On x. Tipping 7 (1858) 4 K. & J., 528. 
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drain the town of Birmingham, and, in the professed dis- 


charge of such powers, they constructed a large main sewer 


through whith the whole, or by far the greater portion, of the 
sewage of the town of. Birmingham and its neighbourhood was 
emptied and discharged into the former river, by which means 
a very considerable additional area of sewage, as compared 
with the old system, was carried off from the town and its 
neighbourhood. 

The result of the new system of sewage was to cause 
so serious a pollution of the water of the former rivetthat fish 
could no longer live there, cattle could no longer — of the 
water, and sheep could no longer be washed there. 

In granting relief to the plaintiff by interim injunction, 
the Court arrived at the following conclusions :— 

1. That public works ordered by legislative enactment 
must be so executed as not to interfere with the private rights 
of individuals ;* and that in deciding on the right of a single 
proprietor to an injunction to restrain such interference, the 
circumstance that a vast population will suffer unless his nghts 
are invaded is one which the Court cannot. take into con- 
sideration.” 

2. That in such circumstances it is not the function of the 
Court to sit as a committee for public safety, but to interpret 
what powers have been given to the defendants, and to decide 
what the rights of private individuals are, and whether such 
rights have been infringed. 

z 8. That the defendants were not justified in so carrying 





out the operations required of them as to produce the results _ = 


complained of by the plaintiff. | 
4. That assuming the inhabitants of Birmingham tő have 


possessed the right, before the passing of the Act in question, = 
to drain their houses into the former river, such circumstance 











p- 222. 
BRat see infra, Att.-Genl 
* | , — eh eae | * 


1 And see Att—Genl. v. Dorking Unik, 


ubi sup. at p. 609; Earl of Harrington v. 


Derby Corporation (1905), 1 Ch. at 
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Union (1882), 20 Ch. D., 595, for tbe 
circumstances under which the Court will — 
be justified in refusing an Mjunction on ee 
the principle of the balance o n= 
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would not authorise the defendants to employ a new system — 
of drainage causing injury to the plaintiff. e 

In Attorne y-General v. Colney Hatch L unatie Asylum ! it Au.-Geal. v. 
was decided that it is the duty of the Court in each case to ——— 
determine what powers have been given to publie bodies by “““"" 
the particular enactment under which they profess to act, and 
to see that those functions are duly administered, and that s 
unless the act done causing the nuisance was absolutely 


necessary for the purpose of the object of the enactment 











and cleaą/ly provided for by the legislature, the public body 
doing such act is responsible for the injury resulting ; 
therefrom. 
In such a case it is no answer to an information at the Ee 
relation of a Local Board of Health to abate a nuisance arising — 
from sewage, that the Board of Health has power itself to — 
remedy the evil by making sewers; because it is the duty | E 
= of the Board to prevent a nuisance arising in its district — 
instead of putting the ratepayers to the expense of additional — — 

~ works. — = 
In Attorney-General and Dommes v. The Mayor of Basing- Att.-Genl, v. koe 
stoke,” it was held that a corporation which suffered sewage to —— ae : 3 


continue to run from a drain in the town into the plaintiff's 
canal, and thereby created a nuisance, and caused damage to 
the plaintiff, was liable to be restrained by injunction from 
continuing such nuisance and damage, and that the plea that 





= the defendants derived no profit from the works causing the `% 

= nuisance was no answer to the plaintiffs case. ee 
8 Attorney-General y. Guardians of Poor af Union of Dork- Ai- Gd tae Mer 
3 ee e : — 
tng “18 an important case. Poor of Un — 
= The information and action were brought by the owner of % Porting. — : 
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= house and grounds in the parish of Dorking for the purpose — 
at of restraining the defendants, as the local authority under the | 
_ Publie Health Act, 1875, froni.causing or permitting the sewage 
from the town of Dorking, othr than sewage so —— 
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prescriptive right before the commencement of the action, to 
flow in an impurified state into the brook which bounded the 
plaintiff's land so as to create a nuisance. 

It was alleged in the statement of claim that the sewage 
of the town which drained into the aforesaid brook had greatly 
increased by reason ‘of the growth of the town, and was 
becoming more and more of a nuisance and an injury to the 
neighbourhood and to the plaintiff himself and his family ; 
that the defendants were using sewers, drains, and outfalls 
connected with the town for the purpose of conveymg sewage 
into the said brook without such sewage being purified or 
freed from foul matter; that the principal sewers were vested 
in the defendants, and that new buildings were continually 
erected in the town, and new drains from them were con- 
nected with the sewers vested in the defendants, so that the 
quantity of filthy sewage was continually increased ; and that 
the persons by whom such connections were made had not 
acquired any prescriptive right to drain into the sewers; that 
the defendants had made bye-laws obliging persons building 
new houses to connect their drains with the sewers and for- 
bidding them to drain into cesspools; and that the defendants 
had attempted to carry out a scheme for constituting a united 
district for dealing with sewage which had proved abortive, 
and were taking no other measures to remedy the nuisance 
and injury complained of. 

The defendants denied the nuisance; they asserted that 
the principal sewers had been made and used for at least 
twenty-four years, and long before the plaintiff came to reside 
in his house; that the sewers were not vested in them but in 
the Highway Board; that they had not used or made any 
sewers, drains, or outfalls connected with the town of Dorking, 
and that they had no power to prevert owners of houses from 
making connections with the, public sewers or using the 
sewers; and that the bye- la directing builders to make a 
connection with the sewers fad not been, and would not be, 
acted upon until some proper scheme of drainage Kad been | 


completed. They stated the efforts they had made and were = 
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E duties in providing & osufficient sanitary scheme for the 
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; a * See also Earl of Harrington v. Derby A * Att.-Genl. v. . Dorking Union, ubi sup. 


PE) I : Guinn, ubi sup. at pp. 205, 223, 224, 
— —— of Harrington v. Derby 225; Maguire v. —— —— 
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making to constitute a system of drainage, and alleged that a 
scheme for such purpose was before the Local Government 
Board. 

It was found that the defendants, in order to construct a - 
new system of drainage, which is what they had to do, and 
what they intended to do when they could, were obliged to 
acquire land, and that they had endeavoured to acquire land, 
but had not been successful. 

The Appeal Court, in affirming the order of Hall, V.C., 
dismissing the information and action with costs, decided as 
follows :— 

(1) A Local Sanitary Authority in whom the sewers are 
vested have only a limited ownership in them.’ This does not 
give them the right to stop up the sewers and thereby cause 
& serious nuisance to the inhabitants of the district whose 
drainage it is their duty to protect and perfect.’ 

(2) Such limited ownership carries with it a limited 
responsibility, and although, perhaps, the Local Sanitary 
Authority might obtain an injunction to restrain persons from 
using the sewers who had no right to do so, a landowner com- 
plaining of the nuisance cannot bring an action against them 
for not doing so; because an action cannot be maintained 
either at law or in equity to compel a person to bring an action 
for the purpose of restraining a nuisance which he cannot * 
himself prevent.’ : 

(3) The remedy against a public body for nuisance pro- Misfeasance 
ceeds upon the ground of misfeasance (or the active and aneas na 
unauthorised commission of a nuisance) as distinguished from — 
nonfeasance (or the passive acquiescence in the continuation 
of a previously existing nuisance).* — 

(4) If the Local Sanitary Authority are neglecting their Remedy by J Se 
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neighbourhood the remedy of the aggrieved landowner is 








by mandamus. 
Balance of (5) In dealing with the question of granting an injunction 
=e to restrain the continuance of an existing state of things which _ 
can otherwise only be stopped by the exercise of parliamentary 
powers, the Court, in exercising what is a very delicate juris- 
diction, must always consider the balance of convenience. | 
In such a case it would not be right to grant an eee 
ie the effect of which would be to cause a most serious injury to 
— a town or district and its inhabitants. J 
Rights and When, conversely to the cases above considered, the 
duty of — 





general body of ratepayers becomes the injured party by 
trustees fo the reason of damage done to property vested .in the Local 
Authority, the latter as trustee for the former of the damaged 
property, and of all rights and amenities incident thereto, is 
entitled as against the wrongdoer, and bound in its capacity as 
trustee, if the proper discharge of its duty to the ratepayers so 
requires, and in the absence of mala fides, to insist on the full 
legal remedy.’ 
— And where the Legislature has invested a public body 
— pettis bed, with powers for a particular purpose and has given it a dis- 
cretion in the manner of exercising such powers, the Court 
will not interfere with such discretion so long as it is exercised 
bond fide and reasonably, and relates to something which is 
within the limits of the authority conferred.? 




















B.—Easements not of the Character of Nuisances. 

These may be divided into the following classes :— 

(1) Easements arising by Custom. (2) Easements of Fishery =a 
in England. (3) Easements of Fishery in India. (4) Ease- 
ments of Pasturage, and (5) Other Miscellaneous Easements. — 
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1 Wednesbury Corporation v. Lodye, way by mining operations, Lodge Holes 
Poles Colliery Co., Ltd. (1907), L- Colliery Co., Ltd. v. Wednesbury Corpora- 
K. B., 78. This principle is not affecte. tion (1908), App. Cas. 323, as to which, 
by the decision of the House of see infra, Part II, A (2). | A j 
in the same case, reversing the Court of ? Westminster Corporating v, Lon — 
~ Appeal on the question of the measure of and N.-W. Ry. Co. (1905), App. — 
ae ee 426. 
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(1) Easements arising by Custom. 





Instances have already been given of these Casements.' 
_ Here it will be sufficient to notice their peculiar characteristics. - 
The acquisition of an easement by, virtue of a custom Lge = 
_ differs from the acquisition of an easement by prescription in * aad ote 
_ that prescription belongs only to the individual, whereas custom *"?"°™ 
_ lust appertain to many as a class.” A 
Upon this distinction are founded the rules (a) that profits * 
à prendre’may be acquired by prescription by the individual ee 
_ but not by a class such as the inhabitants of a village or 
_ parish, or by the public, and (b) that a profit à prendre cannot 
be acquired by custom, since in the one case the prescription, 
_ and in the other case the custom, would be void for unreason- 
_ ableness as tending to the entire destruction of the property : 
| In Gateward’s case* it was said, “another difference was —— ee 
“taken, and agreed, between a prescription which always ig ors = 
= “alleged in the person, and a custom, which always ought to E 
“ be alleged in the law ; for every prescription ought to have by 
“common intendment a lawful beginning, but otherwise it is 


— ; 





e 





— 


— 
— 
ae 
* = 
== 
== 


















t See Chap. I, Part I. 
z Abbot v. Weekly (1677), 1 Lev., 176; 
= Mounsey v. Ismay (1865), 3 H. & C., 486; 
SL. J., Exch., 52; and see Brocklebank 
=. __ ¥. Thompson (1903), 2 Ch., 344. 
= = Williams on Rights of Common 
(1880), 13, 194; Gateward’s case (1607), 
— 6 Rep. 59b; —— Marlowe (1792), 
E 9 as Aies 717; Blewett v. Tregonning 
— (1835), 3 A. & E., 554; Bland v. Lips- 
combe (1854), 4 E. & B., 7137. ; Race v. 
— ———— 4E€ — 705; Lord 
ers v- Adams (1873), 8 Exch. D., 361 ; 
8 L. J. Exch., 47; Luchmeeput Singh v. 
ig Ps * laulla Nushyo (1882), I. L. R$ 9 Cal., 
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— — eee, Isrd Chesterfield v. Harris 
2Ch., 397 (408) (411) (412). In 
Gac jod. œ Mayor of Saltash (1882), 7 
aa . Can, — eh = the free 








S; Tilbury v. Silva (1890), 45 Ch. Dy. 
— Fitzhardinge v. Purcell (1908), ~ 


Borough of Saltash claimed against the i 
Corporation a right of dredging for ae 
oysters and the usage was shewn to have * ed 
existed as of right and without intersup- — 
tion in such a manner as would support 1 
a claim by prescription, the rule laid 
down in Gateward’s case was got over by 
presuming a legal origin to have arisen 
ont of a supposed grant to the Corpora- a 
tion in trast for the free inhabitants of = = = 8 8 
ancient tenements within the Borough. ee: 
In India, though profits & prendre are 
easements under the Indian Limitation ~~ 
and Indian Easements Acts, and s. I80f = 
the latter Act expressly provides for the 5 
acquisition of easements by virtue of a 
local custom, it seems that the acqrisi- — y — 
Sion of a profit ù prendre by custom — ae 
woald be defeasible on the ground of 
unreasonableness, see Luchmeeput Singh = 
v. Sadaulla —— ubi apg — rs a 
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“of a custom; for that ought to be reasonable, er certå causå 
“ rationabili (as Littleton saith) »sitata, but need not be intended 
“to have @lawful beginning.” 

Thus, the custom by virtue of which an easement is claimed 
must be reasonable and certain, otherwise no easement will be 
acquired.” 

Bite +. Bool Thus, in Milon v. Earl of Granville’ it was determined 
' that a custom to work mines and minerals in such a manner 
as to destroy the surface which had been granted out to 
another without making compensation for the igjury and 
damage done, is not a reasonable custom. 

So, too, a custom to dig for coal at pleasure, and to lay the 
coal on any part of the land near coal pits at any time of year, 
and to let it he there as long as is pleased is a bad custom as 
being uncertain and unreasonable.’ 

And in Bengal it has been held that a custom claimed by 
the inhabitants of a village to fish in the bhi? of a private owner 
is voii for unreasonableness on the ground that user of the 

alleged right by a fluctuating and possibly unlimited number 

— of persons would tend to the destruction of the profits.’ 
ae But the inhabitants of a village may establish a customary 
cf right to fish in a particular way, or within a particular dis- 
tance, in public waters to the exclusion of the public.® 


Cetom mest 
be nabto 
ami certain. 
































Da, 1; Bedi v. Lore (1883), 10 Q. B. D. 
p. 561; Lechmerpet Singh v. Sadauila 




















isa), N sdi ap; Gohal Prasad vy. 
query Aadio (1888), I. L. R. 10 AN., 358; 
proposition Awar Sen v. Mammen (1895), I. L. R., 
easements. 17 AIl, 87; Mohidian v. Shirlingappa 
resson- (1599), I. L. R., 33 Bom., 666. A custom 
Comyns’ excluding all the rights of property would 
3 and 4; `p facto be bad, Dyce v. Lady James 
©. B. N.S. . May (1852), 1 Macq., Se. App., 305. — 
? (TM) 7 Q. B, 701. — 
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And there may be a custom in favour of a riparian owner 
to irrigate his lands from a natural river flowing past them by | 
constructing dams therein, provided such custom x proved to x 
be ancient, continuous, peaceable, reasonable, certain, compul- 
sory, and consistent with other customs, relating to the right 
of irrigation from the same river.’ 

A custom which allows on certain land a lawful and 
innocent recreation at any time in the year,? and a custom of 
going on certain land for the purpose of religious observances,® 
or of burying dead ‘ are good customs. 

In order to establish a local custom by virtue of which the Proof of afirm- 
residents, or any section of them, of a particular district, city, —— 
village, or place claim to be entitled to the exercise of an 
affirmative easement, proof must be given of similar acts of 
user repeated, open, and uninterrupted.® 7 


> 
i 








A custom, however otherwise valid, cannot be allowed to Cestom —— S 
override the provisions of the Legislature. If the latter come PEE. i 
into conflict with the former, the former must give way ; Ea 
where a custom is alleged against the acquisition of a right by Zi 
adverse possession under the Indian Limitation Act.’ EN 

Customary easements, as they are called in section 18 of ga 
the Indian Easements Act, should be distinguished from the ai 
customary rights referred toin section 2, clause (b), of the same E 


Act.” The latter are rights arising by custom, but unappur- 
tenant toa dominant tenement.? No fixed period of enjoyment 
is necessary to establish these rights,’ but the custom must be 
reasonable and certain. 














* aire 

i 1! Eshan Chandra Samanta v. Nilmoni * Mohanlal v. Amratlal (1878), I. L. 
~ — Singh (1908), I. L. R., 35 Cal., 851. | R., 3 Bom., 172. 
l — ? Hall v. Nottingham (1875), 1 Exch. ' Pulaniands Twor-v. Pathirangonda 
— Nadan (1897), I. L. R., 20 Mad., 16. 
— — 3 Ashraf Ali v. Jaga Nath (1884), I. And see App. VII. ü N 
rights as distinct from customary eae- — 1 











— 6 All, 497; and see Auar Sens. 






ya “ Mohidin v. Shielingappa (1899), lingappa (1899), L L. R., 23 Bom., 666. a 
By 666. * Jbid.; and see Kuar Sen v, Mamman — 
t Kuar — hac — Mohidin v. one KE me 17 All, 87; ——e— —— 
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oe Easements arising by custom may be conveniently a 3 
— fied as follows :— — 

— (a) Right of pasturage, (b) right of privacy, (e) rights = 


of sport and recreation, (d) rights connected with 
religious observances. = 


HAR 
DARAT. Oat 


(a) Right of pasturage. 


* © 
mo. D 


Apart from the right of grazing cattle on a neighbours 
land contemplated by section 4, clause (d) of the Indian Ease-_ 
ments Act, which is that of an ordinary easement,* there is 
also a right of pasturage which may arise by local custom. 








a etery of In The Secretary of State for India v. Mathurabai,’ it was 
, S a held that the objection, good in English law as against 
individuals, to a right of pasture being acquired by custom was 
— not applicable to villages in the Bombay Presidency as against 
m the Government, and that the right of free pasturage had 
— 


— always been recognised by Government as a right belonging to 
certain villages, and acquirable by custom or prescription. 

















(b) Right of privacy. 


In India, this right has been generally recognised as an 
easement which may be acquired in virtue of a local custom.' a 
as of In that it prevents an adjoining owner from building on his 
ment. own land so as substantially to interfere with his neighbour's 
privacy it is a negative easement,’ it is also a continuous and 
a non-apparent easement.® — 
_ In India, as Dr. Whitley Stokes points out in his Anglo- 
Indian Codes,’ the right of privaa founded as it is on the: ai 


— 
—— 
— 












A J 








‘App. VII, and se infra under Komathi v. Gurunada Pillai (1866), re — 
Resement of rs _ Mad. H, C., 141, a case which followed _ — 
2 See illustration (a) to s. 18 of I. E. ‘the English law; Gokhal Prasad v. = 





i | Ag, App, VIL. Radho (1888), I. L. R., 10 AH., 358. 
— (1889), I. L. R., 14 Bom., 213. * See Chap. T, Part I. — 
Jo 4 And in the Bengal Presidency by * Jbid., and I. E. Act, s. 5, and ill. (d) — 
chee — see infra. In England, it to same section, App. VII. —— 
gh — = ivacy  * Vol. 2, p. 881. 
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= oriental custom of secluding females, is of great importance. 

This, no doubt, was the reason of its introduction into the 

= _ Indian Easements Act.’ 

— It has been recognised also in the continental systems of < 
= jurisptudence founded on the Civil Law.? 

— The acquisition of the right as an easement has been 
affirmed by the High Courts of Calcutta, Bombay, and the 

_ North-Western Provinces, both independently of, and under, 
the Indian Easements Act. 

























= In tho’ Presidency of Bengal, the views expressed by the Law in Bengal. 7 
-~ Calcutta High Court are against an inherent right to privacy 
= in property, but favour the acquisition of a right of privacy by | 
z prescription, grant, or express local usage.’ S 
, In Bombay the right of privacy has been allowed in Law fn Bom- 
~ accordance with the usage prevailing in Guzerat, and the in- F 
= yasion of such privacy has been treated as an actionable wrong.’ E * f 
— In Madras the reported case law on the subject is limited —— E 
-to decisions that there is no natural right of privacy. Though 
1 See s. 18, ill. (5), which provides for- as rights acquired, in the one case, by 
the acquisition of an easement of privacy active user, and. in the other, by passive * 
in virtue of a local custom. user or occupation, see Chap. I, Part I, 
2 See Komathi v. Gurunada Pillai and Chap. IJ, Parts I and IV. — | 
(1866), 3 Mad. H. C., 141; Mahomed ‘ Manishankar Hargoran vy. Trikam J 
ie Abdur Rahim v. Birja Sahu (1870), 5 Narsi (1867), 5 Bom. H. C. (A. C. J.), — 
__L.R., 676. 42; Kuvarji v. Bai Jarer (1869), 6 Bom. she 
=" = 3 Mahomed Abdur Rahim v. Birju Sahu H.C. (A. C. J.), 143 ; Keshav v. Ganpat A 
= -(1870),5 B. L. R., 676; Shaikh Golam (1871), 8 Bom. H. C. (A. C. J.), 87; — 
— Ali v. Kazi Makoleed Zahur Alum  Shrinicas v. Reid (1872), 9 Bom. H.C. MS 
— (1871), 6 B. L. R, App, 76; Kale (A.C. J.), 266; Mangaldas v. Jewaran Px. x | 
_  Pershad Shaha v. Ram Pershad Shaha (1899), I. L. R., 23 Bom. (675). — 
nt = _ (1872), 18 W. R., 14; and see Sri Narina 5 Komathi v. Gurunada Pillai (1866), | a 3 
 ChowdIe-y v. — Nath Chowdhry 3 Mad. H. C., 141; Sayyad Azaf v. a 
Ameerabibi (1894), I. Le R., 18 Mad., —— 


(1900), 5 Cal. W. N., 147. In view of its 
ponte character there would appear to 


— of a right of privacy by im-- 
i grant or prescription as in the case 
— negative easements, bat, in 
rt i ae term “‘ prescriptive” is 
T the easement in the same 
as it may be applied both to 
n — — 
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the same theoretical objectior? to the _ 


~N to place formidable restrictions on he 








A 
Arij 


160. The same view prevails in other 
Presidencies for the reason that to treat 
privacy as a natural right would be 


vrowth and development of urban pro- 
perty, see Mahomed Abdur Rahini ve 
Birja Sahu (1870), 5 B. L. R., 676; 
Shrinivas v. Reid, udi sup, 


al 
i 


P 
— 








in that Presidency the right of privacy could no doubt be 
acquiréd in virtue of a custom under the Indian Easements _ 
Act,’ it is dubtful whether, having regard to the observations —_ 

of the judges in the cases above-cited,? the Courts would 
sanction the acquisition of the rights by prescription. 





Law in N.-W. In the North-Western Provinces? a right of privacy has 
— bosn recognised when established by custom.‘ 
—— Gekal Prasad In Gokal Prasad v. Radho, in which all the Indian — 
— — 





ox. authorities were reviewed, it was decided that the question 
— whether an easement of privacy has or has not bee acquired- 
must depend on the reasonableness or unreasonableness of the 
Er custom alleged, and that the conditions of English domestic 
E life as regards privacy being essentially different from those of 
native domestic life in India, the fact that there is no such 
custom as the custom of privacy known in England has no 
bearing on the question whether there can be such a custom 
in India. 
Each case in which such a right is in dispute must be A 
= decided upon its own facts, the primary question in all cases 
being, whether the privacy in fact and substantially exists and 
has been in fact enjoyed.’ 

If that question be answered in the negative no further 
question arises. 

If in the affirmative, the next — is whether the 
privacy has been substantially interfered with by acts done by 
the defendant, without the consent or acquiescence of the 
person seeking relief against those acts.’ 

















» See s. 18, ill. (b), App. VII. 
2 Kornathiv. Gurunada Pillai ; Sayyad 
Azaf v. Ameerabibi, ubi sup. 

3 Now called the United Provinces. 

å Gebal Prasad v. Radho (1888), 
I. L. R., 10 All, 358; Abdul Rahman v. 

















ore ar a I. L. B., 18 Ally 
lbdul Das 


„Vade the plaintiff's privacy without being 


oe oe I. L. R., 16 All., 69; Kuar / structed a second story on a roof over- 


far hee * ubi inp, — 


Das, ubi sup. 

_* Ibid. What is not originallfa sub- 
stantial interference may become so by — 
the defendant enabling himself to in-  _ 





Seen, as where the defendant had con- - * 







looking the plaintiff's zenana and had 
opened a door and windows in the new | 
structure, Abdul Rahman ve Biu — 
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on Where no easement of privacy exists the person com- Remedy for Ai 
invasion of 


_plaining of invasion of privacy has no other remedy but to orivacy wie : i 
screen himself from observation by building on his own land —— 
or otherwise.’ 

An action for the disturbance of a right of privacy is Action for 


disturbance of © 
maintainable not only by the owner, but also by the lessee, right of pris 














or other person lawfully in occupation, of the premises in — — 
respect of which the right has been acquired.* tainable, : 


e 
ts 


ye ATEN 


(c) Rights of sport and recreation. 


— 
Pe 


There are many rights of this kind which, though not oe a 
strictly speaking easements, yet in the manner of their enjoy- —— 


ie i 





ment, may be said to assume the character of easements. l * 
For example, a custom may be lawfully set up by the Si 


inhabitants of a place to hold lawful sports and games on a 
village green or other piece of land at all times of the year, or ° 
to enjoy any innocent or lawful recreation,‘ or to hold horse- 
races upon another’s land.’ 





E l 3 
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T e i 
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In such cases there is no necessity to allege the custom at F 
seasonable times.” — 





@ 
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(d) Rights connected with religious observances. 


In oriental countries the acquisition of rights relating to Rights — 








a EE a 

y nected 

as the performance of religious ceremonies or funeral obsequies religious 
a rvances 
— — * a 


t Mahomed Abdur Rahim v. Birju Saha 21. E. Act, Cs. 4 and 32, App. VII; — 
(1870), 5 B. L. R., 676; Sheikh Golam Kundan v. Bidhi Chand (1907), I. L. R., E 
Aliv. Sari Mahomed (1870), 6 B. L. R, 29 AIL, 64. As to the general law, ae * 
App., T6; Kalee Pershad Shaha v. Ram see Gale on Easements, 8th Ed., 581; ——— 
| Pershad Shaha (1872), 18 W. R., 14: Goddard on Easements, 6th Ed.. 434, 441. $ 

a — _ Komathi v. Gurunada Pillai (1866), 3 2 Abbot v. Weekly (1677), 1 Lev., 176 ; ie 
— . H. C., 141; Sayyad Azuf v. Amee-~ Fitch v. Rawling, 2 A. Bl., 393. m 


— om 





— 














i (1894), I. L. R., 18 Mad., 163 ;* * Hally. Nottingham (1875), 1 Egt. in 
> pling v. Jones (1865), 11 H. L., p. 305. D., 1. — I— 
— t even if there be no right of privacy 5 Mounsey v. Ismay (1865), 3 H. & C. 
5 — g of ill will or malice on the part of 486; 34 L. J. Exch., 52. — 


e defendant may deprive him of his — Weekly; Fitch v. Rawling;: — 
s ne wae ‘alee Pershad Shaha v. Ram  Mounseyy. Ismay; Hall v. Nottingham, — 
etn nS: B72, < ubi —— i ** “i ais 


eee te i , 





Y — — —* * 
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acquired either by grant or prescription, and it may be either = 






may obviously be a matter of great importance to the native — 

It is apparently i in this view that the Courts have favoured 
the acquisition of suck rights as customary easements. 

The right of Hindus to celebrate the Holi festival, or — 
Mahomedans to celebrate the Mohurrum, on another's land 
has been regarded as a right partaking of the character of an 
easement and capable of acquisition by virtue of a custom." l 

And the right claimed by a certain section of the Maho- _ 
medans of burying their dead in a particular locality ‘has been 
regarded in the same light.’ 


— 
a, 


(2) Rights of Fishery in England. 
(a) Private rights. 

In England a private right of fishery in alieno solo is a 
profit à prendre.® 

Private rights of fishery in England may be divided into 
two classes * — 

(a) Common of piseary. 

(b) Several or free fishery. S — 

Common of piscary is the liberty of fishing in — E 
man’s water in common with the owner of the soil, and 
perhaps also with others who may have the same right.’ It — 
must be distinguished from a “common fishery,” which is a 
public fishery, èe. a fishery open to the public.® 

The right is not one of frequent occurrence. It can be 


—— 


























' Ashraf Ali v. Jaga Nath (1884), 
1. L. R, 6 AIL, 697; Awar Sen v. 
Mamman (1895), I. L. R, 17 All, 87. 
See also Safroo Shaikh Durjee v. Futteh 
Shaikh Durjee (1871), 15 W. Rey 505. 
= 2 Mohun Lall v. Sheikh Noor Ahmud 
— (1869), 1 All. H. C., 116; and see 


Mohidin v. Shielingappa (1899), T. L. R, — 









-23 Bom., 666, in which a customary right - 
to the sape effect as distinct from an 


easement was established. 





ed 


e 
>*3 Wickham v. Hawker Saad i Mc 


W., 63; Baban Mayacha v. Nagu Shra- — 


agen 4187 6), I. L. R, 2 Bom: at 
. Sl. 
4 Maleolmson v. O` Dea (1863), 10 Hf. L., 


693 (619). e 


s Williams on Rights of Common 


(1880), p. 259; and see — Mayacha — 









— 


— 


— 


v. Nagu Riika (1876), I. L. — 2:4 = 


Bom. at p. 46, 






See the case last cited, st a * a * 





= a right appurtenant, or a right in gross not attached to any 
tenement." | 
— It is governed by the same rules as rights of pasture, 
turbary, and estover,” and other profits à prendre.’ 
g Thus, if claimed by prescription, as-a right appurtenant, 1t 
= mas be limited by the wants of the estate in respect of which 
| it is claimed.* It cannot be claimed as a right to enter and 
: take without stint commercially for the purposes of sale.° 
| Several or free fishery is an exclusive right to fish In & Several or 
-— given place, and may exist either with or without the property nets 
s in the soil,’ and it may be acquired either by grant or 
prescription.’ It may also be confined to certain fish.’ 

It prima facie imports ownership in the soil,’ but 1t may 
exist apart therefrom and be appurtenant to a manor,” or be a 
= right in gross.” 
a With regard to what may be called “ private waters,” t.e. Rights of _ 
other than those rivers that are tidal and navigable, the soil —— — 
of one-half of the river or stream usque ad medium filum brivate waters — 
aque is by law presumed to belong to the owners of the 
banks of the river on each side, each owner being entitled to mae 
the one-half next his side. And each owner is entitled in — 
common with the other owner to fish in the river or stream.” Mee ti: 
| . A private right of fishery is not necessarily confined to — ae | 
= private waters, but may also be lawfully exercised in public xe — E 























































— — in public a s 
—————— well as private 
TS Mbid. * Marshall v. Ulleewater Steam Naci- waterse — 
? See infra, Part I, B (4). gation Co. (1862), 3 B. & S., 732. When 


y 3 Lord Chesterfield v. Harris (1998), associated with the ownership of the soil 
-2 Ch.,.397 (C. A.). it is sometimes called a ‘territorial 

‘ Ibid. Possibly as a right in gross it fishery,” see Baban Mayacha v. Nagi 
— be exercised without stint, /bid.at  Shracucha, ubi sup. at p. 46. 
. 421. : Rogers v. Allen, ubi sup.; Duke of _— 
Ibid. * Somerset v. Fogwell (1826), 5 B. & Gs 
=" Holford v. Bailey (1819), 13 Q. Be 875. 
446; Malcolmson v. O Dea, whi sup. : it Shuttleworth vw. Le Fleming (1865), 
eat l sce Baban Mayacha v. Nagu Shra- 19 C. B. N. S., 687; 34 L. J. CAP., 
~ raka, whi sup, at p. 46. 309. — i 
<i — ace V. Macrae (1863), 4 B. & S., '? Williams, udi sup. at p. 269; and 
p 85. see Bickett v. Morris (1866). L. R., 1 

» (1808), 1 —— at H. L, Se., 47. 


—— 
aie is Ibid, - 


* pa —— — oe h p, 
s * — — 











C Zia.) 


Waters, ie. tidal navigable ' rivers, for though, as will be seen, 
the soil of such rivers is primé | facie in the Crown, and the 
right of fishery primd facie in the public, in ancient times, 
before the passing of Magna Charta, the Crown might lawfully 
have exercised the right to exclude the public from fishing in 
such rivers, and to create a several fishery therein, and the 
fishery so created might, down to the end of the reign of 
Henry II, have lawfully become the subject of a grant from the 








Crown. 


So, too, in modern times, if proof be given of lobg enjoy- 
ment as of right of a several fishery in a tidal navigable river, 
and there is nothing to shew a modern origin, the presumption 
will arise that the right was created according to law and must 
have existed before legal memory.' 


(bh) Public rights. 


Publie rights of fishery are not easements, but belong 
communis juris to all the subjects of the Crown. 

The soil of all tidal navigable rivers, so far as the tide flows 
and reflows, is primd facie vested in the Crown for the benefit 


of the public to whom primd facie belongs the right of fishing — 


therein But where the foreshore of a tidal navigable river 
belongs to a private owner the public have only such rights 
over it, when not covered by the tide, as are ancillary to their 
rights of fishing and navigation in the sea.’ 

The public have also the right of fishing in the sea.’ 


eee 


1 The word “navigable” used in a 
legal sense as applied to a river in which 
the soil primé facie belongs to the Crown, 
and the fishing to the public, imports 
that the river is one in which the tide 
ebbs and flows, Murphy v. Ryan (1868), 
Ir. „Ra 20. L., 143 ; 16 W. R. (Eng.), 678. 

T See infra under (4) Public Rights. 

3 Williams, ubi sup., pp. 267, 268; 


— ee st ‘Malcolmson v. O'Dea, ubi sup. at p. 618 ; 
| and wee Bahan Mayacka v. Nogu Shra- 
Sar. mahal, ——— — 19, 
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the Engli 


t Malcolmson v. O'Dea, ubi sup. 


3 See Baban Mayacha v. Nagu Sħra- 
nicha (1876), I. L. R., 2 Bom. at®p. 43; — 
and Hori Das Mal v. Mahomed Jaki — 


(1885), I. L. R., 11 Cal. at p. 442; and 
ish authorities there referred to. 

€ Wiliams, ubi sup., pp. 267, 268; 
= Maleolmson v. O'Dea (1863), 10 H. L., 


593 (619); Whitstaple Fishers v. Gann, — 4 
(1865), 11 H. L., 192; 20 C. B. N. S, 1:5 

* Lord Fitehardinge Vv. Purell —— — aa 
* Ch., 139. — — 


ws ee, nbi up pp. 265, * | 
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pees Tie Bs it and flows, Smith v. 562. 
Tindran Murphy ve 





‘fib ae 


To the right of fishing in the sea is added the right of 
fishing on the foreshore, the soil of which is ordinarily and 
prima Jodl vested in the Crown for the benefit of the public.’ 

When covered by the tide the foreshore of a tidal navigable 


_ river which belongs to a private owner-is part of the sea, and 


the public have over it rights of fishing and navigation and 
rights ancillary thereto.? 

But the public neither have, nor can by long enjoyment or 
otherwise acquire, a legal right to fish in private waters," 


(3) Easements and other Rights of Fishery in India, 
(a) Private rights of fishery in private waters, 


In India, as in England, a several fishery may undoubtedly 
exist as an easement.‘ 

In India, private rights of fishery, or jalkar, as they are 
termed in Bengal, are rights of great importance to the 
village communities, and, in many cases, are of great 
antiquity. 

Prior to the Indian Limitation Act, XI of 1871, these rights 
were treated as rights to be exercised on the soil of another, 
and as incorporeal hereditaments not necessarily importing 
any rights in the soil.’ 

Under that Act, for the purposes of limitation only, rights 





<> 


-| Williams, ubi sup., pp. 265, 266. ‘ See Holford v. Bailey (1849), 13 


2 Lord Fitzhardingev. Purcell, ubi up. Q. B., 444, 445 ; Baban Mayacha v. Nagu 
3 Hudson v. Macrae (1863), 4 B. & S., Shrarucha (1876), I. L. R., 2 Bom. at 
585; Murphy v. Ryan (1868), Ir. R., 2 p. 46. But a several fishery in the 
C. L., 143; 16 W. R. (Eng.), 678; Pegree absence of evidence as to its origin will 
v. other (1882), 9 Q. B. D., 162; 46 probably be presumed to arise by virtue 
L. T., 342; 46 J. P., 242; * Smith v. of ownership of the land rather than as 


— _ Andrews ( 1891), 2 Ch., 678; 65 L. T.,175; an easement, /bid. For the definition of 

— — wWuliams⸗ sup., p. 268. T: Private ‘t several fishery,” see supra. 

—— would include all waters not 5 Baroda Kant Roy v. Chandra Kumar 
_ being tidal navigable rivers. Thus the Roy (1868), 2 B.L.R.,P.C.,1; Forčæ v. 

— public are exeluded from fishing in a non- Meer Mahomed Hossein (1873), 12 B. Le 
— — benavigable, or R., P. C., 210; Fada Jhala v. Gour 





river above the point Mohun Jhala (1892), I. L. R., 19 Cal., 
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Public right of 
fishery on fore~ — 
shore. 








No public right 
to fish in pri- — 
yate waters, — 


Nature of, 
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of fishery were not freated as easements but as interests in 


immoveable property.’ 


With the passing of the Indian Limitation Act, XV of 1877, 


' and the introduction of the interpretation clause as to ease- 
ments in section 3, came a change in the law, and it was held 
that rights of fishery in alieno solo must be regarded as 
profits 4 prendre, and hence easements within the meaning of 
section 3 of the Act, and easements not only for the purpose 
of limitation, but also in regard to their nature and mode 


of acquisition.” 


And like other easements, a private right of fishery; when 
it is an easement, does not give the grantee any interest in 


the soil.’ 


Further, it has been held in Bengal that-profits à prendre 
in gross are also within the Indian Limitation Act, XV of 


— | A 


if. 


The term jalkar appears to include not only the right of 
fishery but other purely aqueous rights, such as the gathering 
of rushes and other vegetation growing in water.’ 

‘ Private waters ” may be said to consist of bhils, jheels, or 
small streams, or non-navigable and non-tidal rivers, or rivers 
in which, though navigable, the tide does not ebb and flow.’ 





t Parbatty Nath Roy Chowdhry v. 
Madho Paroe (1878). I. L. R., 3 Cal, 
276; Fada Jhala v. Gour Mohun Jhala, 
whi sup. 

2 Chundee Churn Roy v. Shib Chunder 
Mundal (1880), I. L. R., 5 Cal., 945; 6 
C. L. R, 269; Lachmeeput Singh v. 
Sadaulla Nushyo (1882), I. L. R., 9 Cal., 
703; 12 C. L. R., 382; Fada Jhala v. 
Geer Mohun Jhala, ubi sup.; and see 
Duthi Mullah v. Halway (1895), I. L. R., 
23 Cal., 55 ; and Chap. VII, Part IT. 

3 Mahananda Chakrararti v. Mon- 
_ galo- Keotani (1904), I. L. R., 31 Cal., 











a p AER Rey ¥. S818 Chander: 
rec soma Cak, 945; 


— 
4 * Radhe Molan Mandel v, Nel Mad- 






hub Mundul (1875), 24 W. R.. 200. 

* See Ahoorconamoye Chowdhrain v, 
Joy Sunker Chowdhry (1864), W. R., 267 ; 
Chunder Jaleah v. Ramchurn Mookerjee 
(1871), 15 W. R., 215; Baban Mayacha 
v. Nagu Shravucha (1876), I. L. R, 2 
Bom. at p. 41. As to the legal meaning 
of “navigable” as differentiating public 
from private rivers, see supra, Murphy v. 
Ryan (1868), Ir. R., 2 C. L., 145; 16 W. R. 

(Eng.), 678. ‘* Private waters" are also 


defined ùy s. 2 of the Bengal Private 


Fisheries Protection Act (Ben. Act II of 
4889) as waters (a) which are the ex- 
















clusive property of any person; or (b) * 
in which any person has an exclusive a 


right of fishery and in which fh are not Ss 
— — fro. but have means of egress F 
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— In India the same presumption of ownership of the soil of Rights of op- 
| Í posite riparan — 
private rivers or streams obtains as in England,’ and the owners, — 


publie are equally precluded from fishing in such waters.” 


When private rights of fishery are acquired, as they usually Acquisition of 

l jalkar not —— 
i are, in bhils, jheels, or. small streams liable to disappearance ‘affected by a, 
and reappearance in the dry weather and rainy season, the interne ee 


question grises as to whether such fluctuations would have any riche Ai — 
effect on the acquisition of the easement; that is to say, lack of waters — 
whether any interruption caused by such fluctuations in the ee 
exercise of the inchoate right would be fatal to the acquisition 
of the easement. 

Although in the case of jalkar this question has not been 
judicially decided, a parallel is to be found in the case of a 
right of way by boats, which is possible of exercise only during 
the rainy season. 

In such cases it has been held that an interruption in the 
actual erercise of the growing right through lack of sufficient 
rain-water would not of itself prevent the acquisition of the- 

; easement, and that unless the right were interfered with 
whenever there was occasion to use it, the enjoyment must 
be taken to be continuous and sufficient to establish it.‘ 
Unless this were so, no easement, the exercise of which was 
naturally limited to a particular period of the year, could 
= ever be gained as a prescriptive right.” 


In India, also, the presumption of a divided ownership of — ; 
the soil would import a similar presumption as to the fishing pe 
rights of opposite riparian owners.’ — 











be =“ 1 Hunooman Dass v. Shama Churn ‘ Koylash hunder Ghose v. Sonatun 


Bhatta (1862), 1 Hay., 426; Bhageeruthee 
Dabeew. Grish Chunder Chowdry (1863), 
—s- 2Hay., 541; Kali Kissen Tagore v. Jadoo 
all Mullick (1879), 5 C. L. R- (P.C), 
= N; L. R, 6 Ind. App, 190; Williams, 
abi sup., p- 269. 
— aa 2 See Chunder Jaleah vw. Ramchur? 
(1871), 15 W. R., 215; Baban 















* L. R., & Bom. at p. 4l. 
-> Forbes v, Meer Mahomed Hossein 
187 Se 12 an — K at I 216. 
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Chung Barooie (1881), I. L. R., 7 Cal., 
132; 8 C. L. R., 281. And see Ram 
Sonder Barooie v. Wooma Kant Chuc- 
kerbutty (1864), 1 W. R., 217 ; Oomar Shah 


v. Ramzan Ali (1868), 10 W. R., 363; 





Mokoondonath Bhadoory v. Shib Chunder 
Bhadoory (1874), 22 W. R., 302; Shgikh 





Mahomed Ansur v. Sheikh Secfatoollah 


(1874), 22 W. R., 340; Budhu Mandal v, 
Malint Mandal (1903), I. L. R.. 30 Cal., 


1077. 


s Ibid, 
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Private rights of fishery or jaltar may be either easements 
or rights in gross according as they are or are not appurtenant 
to a dominant tenement.' 

Maawat te When jelher are acquired by prescription, the extent of 
t the preseriptive right is to be measured by its accustomed 
user. 
Dimic Jaltar, in common with other exclusive profits à prendre, 
but unlike easements proper, are capable of being trespassed 
upon * and such trespass may be restrained by injunction.“ 
But trespass would only lie for a wrongful encroachment on 
the possessor’s right.’ For any other wrongful act prejudicial 
to the private right an action would be maintainable for an 
injunetion, or damages, or both, as for a nuisance.’ Ifa river, 
subject to jalar, periodically dries up, the rights do not cease, 
and the owner of the river bed may not so use it as to injure 

the rights of the jaltar owners when the bed re-fills.' 

Nor can any riparian owner maintain a bund on his own 
land so as to intercept the passage of fish and impair the 
jalkar owner's rights, except with the latter's consent, express 


or implied.* 


= ($) Private rights of fishery in public waters. 
In contradistinction to private waters, “Public waters ” 
may be defined as those waters in which the tide ebbs and 
_ flows, such as tidal navigable rivers and the sea.” 

































ee $ Chandu Chora Bay v, SA Chander Injunctions, 4th Ed., pp $4, 114 et seq. 
> ae Montel (1880), I. L R, 5 Cal., M5; 6 3 See Fitzgerald v. Firbank (1897), 






J—— TP -CL R, 269; and ae Indian Easements 2 Ch, 98. 
— 2 . 
— f Srikant Bhattacharjee v. Kelar Nath 
Mooberjee (1879), 6 Cal. L. R., 242. 


packs (1876), T L R, 2 Bom., 45, 54. * Ramdass Surmah v. Sonatun Goohoo 

coy: aot — will lie for disturbing the (1864), W. R., 275. i 
ee. ’* Waters to be public must be both 
tidal and navigable. Thus, the public a 
have no right of fishery in a navigable 
but non-tidal river, Chunder daleah va 
Mookerjee —— 15 bale. — 




























Tt will be convenient to treat these two classes of public 


Waters separately. 


First, as to tidal navigable rivers :— 


Primé facie the soil of all 


Crown, and the public have by law a right of fishing therein." 


such rivers is vested in the In tidal nati- 
gable rivers. 


But the territorial law of England under which, so far as Method of 


it rests in Magna Charta, the Crown has been precluded since 


acquisition, 


the reign of Henry II from making lawful grants to private 
individuals in derogation of such publie right, has not been 
introduced into and does not prevail in the Indian mofussil,? 
and it is now settled that private rights of fishery can be 
acquired in public rivers either by a direct grant from the 
Government,’ or, if a grant or patta cannot be produced, by pre- 
scription from which a grant will be presumed,‘ or by custom.” 





t Doe d. Seebkrista v. East India Co, 
(1856), 6 Moo. I. A.. 267; Gureced Hossein 
Chowdhry v. Lamb (1859), S. D. A., 1357 ; 
Bagram v. Collector of Bhulloa (1864), 
W. R., 243; Baban Mayacha v. Nagu 
Shrarucha (1876), I. L. R.. 2 Bom., 19 
(43); Prosunno Coomar Sircar v. Ram 
Coomar Parooe (1879), I. L. R., 4 Cal., 
558; Viresa v. Tatayya (1885), I. L. R., 
8 Mad., 467; Satcowri Chose Mondal 
yv. Secretary of State for India (1895), 
J. L. R., 22 Cal., 252. And see Hori Das 
Mal v. Mahomed Jaki (1885), I. L. R., 
11 Cal., 434. 

? Hori Das Mal v. Mahomed Jaki, ubi 
sup. at pp. 443, 444. 

a 3 Gureed Hossein Chowdhry v. Lamb, 


= wbi ap; Baban Mayacha v. Nagu 
.—...-:—~«Shracucha, ubi sup. at pp. 39, 40; Hors 
Das Malev. Mahomed Jaki, F sup.’: 


_Viresa v. Tatayya, ubi sup.; Sateowri 
reo _ Ghose Mondal v. Secretary of State for 
India, whi mp. The grant may be*made 
| E by Government either in the exercise of 
eens = the Cove ar se ee 
—— — —— 
of State for India, ubi sup. 
Crown ims the same power of making 
of jalkar rights and of lands 
iy watar a ha of —— 



































settlements or grants for purposes of 
revenue of all unsettled and unappre- 
priated lands, and no special rules of 
construction or evidence are to be applied 
in determining the nature and extent of a 
grant of jaltar in tidal navigable rivers 
as distinguished from those applicable 
to any other grant, Mori Das Mal v- Ma- 
homed Jaki, udi sup. at pp. 444, 445. 

t Hori Das Mal v. Mahomed Jedi: 
Vicesa v. Tatayya ; Satcowri Ghose Mondat 
v. Secretary of State for India, ubi sup, 
Many of the grants of jaiker in tidal 
navigable rivers are very ancient, and 
although at the time when the settlements 
were made patras were granted, the fact 
that such pettas have in most cases ceased 
to exist has given rise to the mode of 
proving such grants by sécondary evi- 
dence of the grant itself, and by such 
evidence as can be obtained of the user 


























| at pe 445. The period of enjoyment must 

*be such as will suffice for the acquisities BE E 

of an easement against the Crown, Viresa  —— 

y. Tatayya, ubi sup. — 
5 Viresa v. Tatayya, whi sup. at p: 473; J — 





Narasayya V. Same (1889), I. * Sn r: i y a; 
Mad, 48. Rea Cane —— 





a — 
$ | ; — 
= = — 
Be: = 
x * 
EEF Eriata But the private right, being contrary to the ——— 




















mode ef ejor- in favour of the public, must be clearly established.! 


If a public navigable river changes its course, any pre- a 



































— existing exclusive right of fishery may be exercised over the J 

new channel if within the limits of the grant,2 or over any 

— such pieces of water as cover its old bed provided the latter | 
— remains connected with the main channel at all seasons of E 


the year.’ 
But when on account of a change in the course of a publie 
navigable river what was previously an arm of.such river 


a ceases to be connected with it, any —— private right 

of fishery therein is extinguished, - 

— The right of fishery in a river dating from the permanent 
sy settlement may be exercised in any channel of the river which 


is not closed at both ends and thus continues to afford a means 
of ingress and egress to the fish. 

It seems that by analogy to the provisions of Bengal 
Regulation XI of 1825 (alluvion and diluvion) the area over 
which jalker is exercised may be extended by a flooding 
of the river by imperceptible degrees, but that a sudden 
— a irruption submerging a definite area would not have the same — oe 
a effect.® s — 


| a J 
ee d 
a 





1 Gureeb Hossein Chowdhry v. Lamò, jalkar rights affected by the temporary 
sbi sup.; Baban Mayacha v. Nagu drying up of a river bed, and the owners —* s a 
E Shratucha, whi sup. at pp. 359, 40; of the bed remain liable so not to use it - om 
tae _Pronmno Coomar Sircar v. Ram Coomar when dry as to injure the jalkar rights E 2 


ss — i Parooe, ubi sup.; Hori Das Mal v. over it when full, Srikant Bhuttacharjee 
a Mahomed Jaki, ubi sup. v. Kedarnath Mookerjee (1879), 6 Cal | 
4 “Tarini Churn Sinha v. Watson § Co. L. R., 242. Nor is a right of fishery = 

(4890), b R., 17 Cal, 963. affected by any change in the source of 


3 Hem Chandra Chowdhury v. Jaga- the water, Nobin Chunder Roy ——— 
= mindra Nath Ray (1905), 8 Cal. W. N, v. Radha Pearee Debia (1866), 6 — 
rope ie 934, And where there is a right of fishery _ R., 1% | 
| — overa body of water connected with a° 4 Jshan Chandra Dais Sarkar v. 
_peblic navigable river by a narrow inlet © Upendra Nath Ghose (1908), XU cal 5 
I liisa covepying a original ted, the right W. N. 559. 
a 5 2 by the inlet drying — - § Krishnando Chowdhry v. — 
— up or by the poss ility of its so doing, (1874), 21 W. R., 27. a J 
ae (alee Soondar Roy v. Dicarkan Mos © Sibhessury Dabee v. Lukhy Dahe 
<-  geemdar 18 W. R., 460, Eee), 1 W.R, 88. * Sa 
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` Private rights of fishery in public waters are protected in Disturbance of. an: 
a “the same way as similar rights in private waters. — 
a = Secondly, as to the sea :— | 
~ If the soil of tidal rivers in India, which are arms of the In the sea.” 
sea, is primd facie to be regarded as vested in the Crown,’ so 
E: logical sequence should the subjacent soil of the British 


Indian seas within the territorial limits of three geographical i 


















































~ miles be so regarded. 


“a This conclusion appears now to be accepted,* and is in a 
accordance with the English law. — 


a By parity of reasoning, if the territorial law of England, 
_ which since the passing of Magna Charta has debarred the 
_ Crown from making grants in derogation of the publie right, TER 
is of no force in British India, there seems to be no reason as 
R — private rights of fishery in the sea within territorial = = 8 = 
* limits should not be capable of acquisition and protection in 
i = the — manner as private rights of fishery in tidal navigable ages 
| rivers And this view has found expression in two cases — ae 
ee ea before the Bombay High Court, though there has been no J 
= express decision on the subject,’ for there appears to be no — 
E instance in which the prerogative of the Crown has been © = 
= exercised to grant a private or exclusive fishery in the — 
eu, 808.° — 





ee 


(e) Public rights of fishery. 


he a In India, as in England, the soil of tidal navigable rivers 
and of the sea within territorial limits is vested in the Crown 


for the benefit of its subjects,’ who are otni entitled of 


— 





— r i — 
f. a See supra. * s Hori Das Mal v. Mahomed Jaki 5 A AN 
See supra. (1885), I. L. R., 11 Cal, 434, 443,444.00 o n 
# Reg. y. Kastya Rama (1871), s Vom. | * See supra. A a 
67-70, 86-88, Cr. Ca.; Baban 7 Reg. v. Kastya Rama; Batan Maya- — st 
1 ay. Nagu Shrarucha (1876), I. L. “cha v. Nagu — ubi sup. * ZH — 
— p. 43.  § Jbid. ae 


—— | Fishers v. Gann (1861), * See supra, the authorities cited for the — — 
* J N. » y 387 (413) ; 13 C. B. N.S., similar proposition as Fo tidal na 
H.L. TA S., | rivers. 


falcolmson v —— — 
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Nature of. common right to fish therein.’ Naturali vero jure communia 

sunt omnia hee; aqua profluens, aer et mare? This rightis, 

therefore, not an easement, as it eannot be prescribed for, nor 

i is it a profit à prendre, nor is it the subject of property, but 

à itis a natural right, Jike the right to air and light.’ $- 

| onre Members of the public exercising the right must exercise it a 

>> Yeermay be i a reasonable and proper manner so as not to interfere with 

òy the equal right of other members of the publie“ And the method 

+ of exercising the right may be regulated by custom, varying in 

as different places according to special local cireumstances.° = 

= ë Disturbanceof. Trespass will not lie for the disturbance of a common, or i 

ai public, fishery, although it seems an action in trover might as 3 

$ to fish actually caught and taken out of the possession of the 
captor. 

And it seèms clear that an action will lie for any wrongful i 

interference with the right, for the maxim, “Sic utere tuo ut E 

e alienum non ledas,” is as applicable to rights as it is to 


property. 








#1 





— (4) Easement of Pasturage and other Kindred Rights. * 
* The right of one man to pasture his cattle or sheep or — 
goats on another's land is undoubtedly a right which can * 
acquired as an easement in India.’ it 

Where cultivators have enjoyed a right of pasturage from 
‘time immemorial over the waste lands of the villages to which 
they belong and of adjoining villages, a legal origin for that 
right will be presumed.’ 







































t Reg. v. Kastya Rama, ubi sup.; 8 Secretary of State for India v. 
Baban Mayacha v. Nagu Shravucha, _ Mathurabai (1889), I. L. R.,14 Bom., I 


ubi sup. at pp. 43, 48, 51, 52. $13; Bholanath Nundi v. Midnapore 
2 Bracton, Lib. I, cap. 12, pl. 5. Zenindari Co., Ltd. (1904), I. L. R; 31 S 
? Baban Mayacha v. Nagu Skravucha; „ Cal., 503; 8 Cal. W. N., 425; L. R, 31 = 

nbi sup. at pp. 48, 49, 51, 52. ~ Ind. App., 75. See lati Indian Lael — 


Baban Mayacha v. Nagu Shracucha tion Act, XV of 1877, s. 3, App. IV; ae 
* (1876), I. L. R., 2 Bom., 19. i Indian Easements Act, V of 1882, s. hi - 
— were 59, 60, 61. ill. (d), App. VII. 





| Mayacha v. Nagu — 9 Secretary of State for India a 6 a 
— La Ra 2 Bom. at p. 56. ~ — Mathurabai ; Bholanath Nundi v. Midna- * 
Ibid. at p. = 3 + pore Zemindari Co., Ltd., uhi mpi — 
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Pasture, in its widest sense, comprises all vegetable pro- Pasture, what — 
x Etats that may be eaten, such as grass, nuts, ete., and” even * °°™?™** oo 
leaves and boughs. ! — 

In England rights of pasture and other kindred rights are t a 
p ‘onts a pi endre? : 


Rights of pasture in England may be divided into two 


— 



































a slassce— 5 
’ (a) Sole pasture.’ : Sole pasture. 
p (b) Common of pasture.! EER, 
— The right of sole pasture may be the subject of pre- bet 
| ay be ac- 
eo scription.’ quired by pre- 
— The right of common of pasture is the right to pasture in “"""°™ : a 
= Common with the owner of the soil.’ 
Like the right of sole pasture it can be acquired by 
prescription.’ e 
The other kindred rights are— Other hindiadl © 
(a) Common of estorers (French) or botes (Saxon), which “shts. F 


C S —— 
is the right of cutting timber or underwood for fuel — of A— 


to be used in the house (Jire bote), or for repairs of — 
hedges or fences (hedge bote), or for repairs of house 
or farm buildings (house bote), or for repairs of 
agricultural implements (plough bote).* — 
(4) Common of turbary, which is the right of cutting í eat of 
peat or turf.’ —* a — 
60) Common of shack, a peculiar right ® existing i in certain Common of — We * 
parts of England, particularly in the county of —— ee 
Norfolk." It is the right of individuals who occupy ag 
adjoining lands in the same common field to turn i 























e 
——— ‘Williams on Rights of Common  *® Ibid., p. 140. — 
p: 21. ie t Shack ” is provincial English. As a 
= Bailey v. Appleyard (1838), A. & „an intransitive verb it means “to shed = — — 
* ; Williams, udi sup., p. 18. or fall ont as ripe grain from the ear.” — ee 
pe aaa ubi up., pp. 18, 28. "As a noun it means (a) pasture fe... © "22 eee 


stubble, (5) fallen acorns, or nuts or — 
mast, (c) grain shed from the husk at = 
harvest, (d) liberty of winter pasture. 

Williams, ubi sup., p. 18, 
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pramiscuously in that field. 

Common of shack comprises the right to pasture in 
stubble, to gather fallen acorns, or nuts, or fallen mast, or 
grain shed from the husk at harvest, and the liberty of winter 
pasture. 

All these kindred rights may be prescribed for,' but a claim 
to any of them, in order to be valid, must, as in all cases of a 
claim of right in alieno solo, be made with some limitation 
and restriction. It must be confined to some’certain and 
definite use. 


(5) Law relating to Fences and Easements connected therewith. 


Though fences may resemble party-walls in the sense of 
marking the line of division between lands belonging to 
adjoining owners, they are not, in such a case, as party-walls 
often are, common property,® but belong to either one or the 
other of the two owners. | 

To which of two adjoining owners a fence dividing their 
respective lands belongs is a question which is not always 
possible of proof, and, in the absence of clear evidence to the 
contrary, the presumption will arise that a fence on the edge 
of a ditch, or a fence on a bank with a ditch on one side of it, 
belongs to the owner of the land adjoining the fence or bank.‘ 

But if such a fence or bank has a ditch on each side of it, 
no such presumption of ownership arises, and the question 


depends on proof of acts of ownership on the part of either of 


the adjoining owners.” 
q 





i Williams, ubi sap., p. 68. (1904), 90 L. T., 157. Semble, this pre- 2 


> Clayton v. Corby (1843), 5 Q. B. 415- sumption — only to an artificial | 


419, 420, cited in Lord Chesterfield v, ditch and — to a natural pep = a 
-Harris (1908), 2 Ch., 397, 410, 411, 422 


(C. A.). L. J. Ch., 416. 


3 As to party-walls, see supra, Chap. 5 Per — J., in Guy v. West, — 
II, Part V. in 2 Selwyn’s Nisi Prius’ 13th Ed.. ato J 


* Earl of Cracen v. Pridmore (1902). p. 1244. 
18 -a L. R., 282; Henniker v. Howard ; 








out their cattle or other beasts after harvest to feed 
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At common ow the owners of adjoining closes are under No obligation he 
— no obligation to fence against or for the benefit of each other, Oe ee s 
-~ the only duty cast upon them being that they shall take we —* ; 
care that their cattle do not trespass,upon the land of way of cas- * 
others.’ : — 
But by prescription a landowner may be bound to main- 
~ tain his fences, not only to keep his own cattle within bounds, | 
but also for the benefit of the adjoining owners,’ by virtue es 
of which easement he becomes liable for any injury caused 


to his neighbour’s cattle in consequence of his failure to 


= id 








Es repair.’ 

— Where adjoining lands once belonging to different persons, Effect of unity 

xe of ownership 

= one of whom was bound to maintain the dividing fences, have on easement. 
== become the property of the same person, the pre-existing mee 
= Obligation to repair is destroyed by the unity of ownership ; sA 
= and on a subsequent severance of tenements the obligation to 

= repair will not revive except by express words in the deed of Effect of 
conveyance.‘ k ? severance, 





There is no general rule of law which — the owners Law asto J 


encing on land 
j? or occupiers of lands abutting on a public road to keep up the adjoining pub- g 
fences," provided the natural condition of the land is not $70% ° ae 
changed.’ quented place,» 


















Nor is there at common law any obligation to fence mines, 








' Boyle v. Tamlin (1827), 6 B. & C., or such as are rightfully on the adjoining 
829; 30 R. R., 343; Lawrence v. Jenkins land. Itdoes not include any other cattle, 
(187 3), L. R., 8 Q. B.. 274; 42 L.J. Q.B., notwithstanding that they may bave en- 
J47. Nor does any such obligation arise tered over the landof the party for whose 
A ae of the relationship of landlord and benefit the obligation to maintain the 

tenant for the benefit of the tenant, fences exists; ibid., citing Doraston v. 
_ Erskine f. Adeane (1873), L. R., 8 Ch. „` Payne (1795), 2 H. BI., 527; 3 R. R. 
Amp 756; 42 L. J. Ch., 835. 497 ; Preface V; and per Wilmot, C.J., 
~ # Jbid. This obligation is described in 3 Wilson, 126. 

Gale oa Easements, 8h Ed., p. 455, as ẹ * Per Bayley, J., in Boyle v. Tamlin, 
1 the natare of a “spurious casement” wbi sup. 

— the land of the party who is ° * Potter v. Parry (1850), 7 W. R. EnSan 
l to maintain the fences, see Lam- 182. 

we — Jenkins (1873), L. R., 8 Q. B. at 6 Eg. as by mining and excavating 
ar 42 IPJ. Q. B. at p. 150. at the side of or close to the road, see 
Gale, ubi sup. This liability does infra. 
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quarries, or other excavations as against trespassers,' or at all 
in solitary and unfrequented places. 7 

But as between the occupier of a field and the occupier of 
a quarry or mine in or underlying the field, there is an 
implied contract on the part of the occupier of the quarry or 


mine to fence it in.’ 


And if the owner or occupier of land adjoining a public a 
road makes excavations either at the side of the road or so 
close to it as to be dangerous to the public using the road, he 
must fence them in or be liable for any accident caused by his 


default.* 


But there is no obligation upon the local authority to fence 
in an ancient open sewer adjoining a public road which was in 
existence when the road was dedicated.’ 

An action for failure to keep a fence in repair must be 
' brought against the occupier of the land, mine, or quarry 
which ought to be fenced in, and not against the owner of the 


fee, who is not in possession." 


(6) Other Miscellaneous Easements or Rights in the nature 
of Easements. . 

(a) Right to bury dead in a particular place.‘ Da 

(b) Right to hold a haut or market on another’s land.* * 

(e) Right to carry on a private ferry and levy tolls, in 

so far as it may be a right appurtenant and involves — 

a right to embark and disembark passengers on 


another's land.’ 


1 Williams v. Groweott (1863) 32 L. J. 
Q. B., 237; 8 L. T., 458; Hawken v. 
Shearer (1887), 56 L. J. Q. B., 284. 

2 Hawken v. Shearer, ubi sup. 

3 Williams v. Growcott; Hawken v. 
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imp. © 
— See Binks v. South Yorkshire Ry. and 
dae Den Go. (ten), 8B. & D. 244; 
| BL IQ Be 205 Hl ——— — 












_Sioners of Sewers (1855), 10 Exth., 771. 
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€ Cheetham v. Hampson (1791), 4 Trow. 
Rep., 318; 2 R. R., 397 ; and see Grow- 
cott vs Williams, ubi sup. 
. 7 Bryan v. Whistler (1828), 8 B. & C., 
288; 2 Man. & Ry., 318; Mohun Lal v. 
Sheikh Noor Ahmed (1868), 1 AN. H.C, 
116. — 

® Rajah Bejoy Keshub Pry v. OF y 


5 J a * 
on a a - a o 
o Po w r å 


Churn Ghose (1871), 16 W. R., 198. — 3 ; 


® Parmeshuri Proshad Narain Sinh 


( 


neighbour’s land.? 
entertainment.* 





wall.® 


vV. Mahomed Syud (1381), I. L. R., G CaL, 
603; Nityahħari Roy v. Dunne (1891), 
I L. R., 18 Cal, 652. A ferry is a 
franchise, not necessarily appurtenant to 
land, which can be acquired by grant or 
license from the Crown or ruling authority, 
Huzzey v. Field (1835), 2 C. M. é R, 
432,440; Simpson v. Att.-Genl. (1904), 
App. Cas. at p. 490; Parmeshur Proshad 
Narain Singh v. Mahomed Syud; Nitya- 
hari Roy v. Dunne, ubi sup. In England 
it can also be acquired by prescription, in 
5 which case a grant is presumed, Huzzey 
* v. Field, ubi aup.; Peter wv. Kendal 
l (1827), 6 B. & C., 703, 780: Trotter v. 
Harris (1828), 2 Y. & J., 235; Simpson 
wv. Att.-Genl., ubi sup. But in Bengal, 
_ where ferries have been recognised both 
before and since, as well as by, the per- 
 Manent settlement, the preponderating 
-view appears to be that a ferry carrying 
— it an exclusive right or a monopoly 
cannot now be acquired by prescription 
under the Indian Limitation Act, XV of 
3 1877, unless supported by additional 
evidence from which a grant could be 


_ implied, see Nityahari Roy vw. Dunne, ubi 




















(d) Right to sit in a particular pew in church.' 
(e) Right to hang clothes on lines passing over a 


(J) Right to keep a sign-post opposite a house of 
(g) Right to affix a sign-board to the wall of a — 


(h) Right to nail fruit trees or beams to a neighbour’s 





monopolies, see Simpson v. Att.-Geal., 
ubi sup., bat the monopoly is not the ex- 
clusive right to carry across a stream or 
river by any means but the exclusive 
right to carry across by means of a ferry, 
Dibden v. Skirrow (1907), 1 Ch., 437, 
affirmed by C. A. (1908), 1 Ch., 41. 
Thus, the building of a bridge across a 
river near to an ancient ferry is not a 
disturbance of the ferry, notwithstand- 
ing that the profits of the ferry may be 
diminished or altogether cease, Dibden 
v. Skirrow, ubi sup., and cf. Rameswar 
Singh v. Seeretary of State for India 
(1907), I. L. R., 34 Cal., 470, 487, 488. 

| Rogers vw. Brooks (1783), T. R. 
431n; Hinde v. Chorlton (1866), L. R. 
2 C. P., 104. 

2 Drewell v. Towler (1832).3 B. & Ad., 

Metropolitan Board 


735. 

* Hoare v. of 

‘orks (1874), L. R., 9 Q. B., 296. 

* Moody v. Steggles (1879), 12 Ch. D., 
261. 

s Hawkins v. Wallis (1763), 2 Wils., 
173; Gordhan v. Chota Lal (1888), I. L. 
E. 18 Bom., - 82. Here the wall, 


though a ‘‘party-wall” in the popular — 


sense of the word as dividing two 


” 





“tenements or buildings, was not a party- * 
Gray (1880), — Di 192; — 
Chap. ILI, Part V, ‘* Easements relating _ bee 
to Party-walls ”), as it was the absolute | — 
property of one adjoining owner, subject — * 
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(4) Right; to retain in its position a fender or hatch for 








keeping a stream in a particular course.' 

O) Right to keep fixed in a river a pile of wood for the 
more convenient use and enjoyment of a wharf.* 

(4) The right tə grow rice plants in a _ neighbour's 


land to be afterwards transplanted to the dominant 


land.’ 


This right is strictly speaking a profit à prendre, but 
must be considered an easement under the Indian - 
Limitation Act * and Indian Easements Act.’ 

(D Right to keep a bund at a particular height.® 

(m) Although the dominant owner is usually liable to 
repair the servient tenement for the use and pre- 
servation of his easement,’ yet he can by presecrip- 
tion, express stipulation, or any special local custom, 
acquire a right against the servient owner that he 


shall repair it.’ 


(x) Right to havea party-wall, maintained as a dividing 
wall between adjoining tenements.’ 





seems no doubt that prior to the acqui- 
sition of an easement over it, the owner 
of the wall would have a remedy in 
trespass for the nailing of trees, plants, 
or beams to the wall, or for any other 
direct or immediate act of interference 
therewith, see Lawrence v. Obee (1815), 
1 Stark., 22; Gregory v. Piper (1829), 9 
B. & C., 591; Bullen a Leake, Prec. of 
Pleadings, 6th Ed., 501; or it would be 
open to him to abate the nuisance from 
his own premises if that should be pos- 
sible, or, if not, by entering on the 
adjoining tenement after notice to the 


remedy by abatement would be well ‘= 
advised, see Chap. XI, Part I. — 
1 Wood v., Hewett (1846), 8 Q. B.. 
(917). 
? Lancaster v. Ere (1859), 5 C. B. N. 
S., 717. — 
-3 SŞundrabai v. Jayawant (1898),1.L. 
R., 23 Bom., 897. — 
t S. 3, res BY —* 
5s S. 4, App. VII; and see Sandrabai — 
* — ubi sup. — a 







e ° Narayana: Reddi v. Venkaf® Chariar | E 


owner, see Lemmon v. Webb (1894), 3 Ch. e 


1; (1895), App. 
— cited infra, 


1; and the — 
I, C. (8); Gale” 





on Easements, 8th Ed., p. 578. The 


_ abatement should ‘be effected with reason- 
_ able care not to cause more damage 
_ han necessary, Gale, wh mp, But it is 
~ doubtful —— Fo oe cases the 


192 (195). 








(1900), I. L. R., 24 Mad., 202. 

? See Chap. VIII, Part III, 

s Sfe notes to Pomfret v. Rycroft 
(1681), 1 Saund. 822; Wms. Notes at < 
p. 566; Jones v. Pritchard (1908), 1 
Ch. at p. 637; 24 Times L. k., 309 
(310) ; and Chap. VIII, Part III. A 

® Watson v. Gray (188014 Ch. Day 3 
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(o) Right to carry smoke away by a pipe overhanging 
another's land.' 








Part IT.— Miscellaneous Rights not amounting to Easements. 


Under this heading it is proposed to deal successively with - a. | 
(a) Rights in Gross; (b) Profits à prendre in Gross; (c) other Eee 
_ Miscellaneous Rights. 


A.—Rights in Gross. 


It will"be remembered that these rights, though analogous How distin- ` ~ 
to easements in some respects, differ from them materially in —— Bt: 
others, and chiefly in the respect of their enjoyment being 
altogether irrespective of the possession or ownership of land.” 
They are not, as easements are, rights appurtenant to land.’ 

Another distinctive feature is that rights in gross are in 
reality nothing more than licenses, and as such are incapable 

_ of assignment.* — 

Further, being altogether unconnected with the enjoyment - Bic 
or occupation of land, they cannot be annexed as incident ~~ 
to it.” 

A Nor do the principles governing the acquisition of ease- : 
~ ments by long enjoyment apply to these rights, for there must 
= be something more than mere user to establish them; there 
_ must be something to shew their nature and origin as by 
= production of a grant.’ : — 
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~ "Jones v, Pritchard (1908), 1 Ch. at 4 Ackroyd v. Smith, whi sup.; Bailey v. 
. 639; 24 Times L. R. at p. 311. Stephens, ubi sip.; Shuttleworth v. Le 
= 2 See Chap. I, Part I. Fleming, ubi sup.; Thorpe v. Brumfitt, 
iy a 3 Ackroyd v. Smith (1850), 10 C. B., ubisup. at p. 655. — 
1e (187); 19 L. J. C. P., 315 (319)¢ * Ackroyd v. Smith; Baily ve - i 
—— V. Stephens (1862), 12 C. B. N. S., Stephens; — v. Le — 
* 31 L. J. C. P., 226; Shuttlegorth ve 
a * ming (1865), 19 C. B. N. S., 687;7 
č UL. C. P., 309; Rangeley v. The z 
lidland Ry. Co. (1868), L. R, 3 Ch. — 
“eae afterwards Lord Justice Mellish, in the Pe Be’: 
7 v. Brumfitt (1873), L. R., 8 Ch. case last cited, in which it was held that — e é 
Pes 6505 Chundee Churn’ Roy v. Shib — —— — 
und | yaaa wee: ee 
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Any attempt to apply the prescriptive method to rights ` 
in gross would at once cause difficulties as to the evidence 
necessary to establish their nature and quality, which do not 
occur in the case of rights proved and determined by user and 
enjoyment on the part of the occupiers of a dominant tene- 
ment; as, for instance, whether enjoyment by one man in the 
course of his own life, and no more, would establish any right 
either in that man for life or a descendible right in gross.' 
t Excepting Rights in gross apart from profits à prendre in gross do 
h —— à not appear to be within the scope of the Indian Limitation 
+ gross, rigàts Act, XV of 1877, and they have been expressly excluded from 
within Act XV the Indian Easements Act, V of 1882." 

| fakes ta — The two important classes of rights in gross which it is 
i oe pag necessary to consider here are Private Rights of Way, and 
ments Act. Public Rights of Way. 

Preceding observations on rights in gross refer to private 
rights. 

Public rights of way, as will presently be seen, are on a 
different footing. 

(1) Private Rights of Way. 

Private rights of way when they are not appurtenant to 


land are rights in gross and are subject to the same method of 
acquisition.® 


(2) Public Rights of Way. 

As already explained, a public right of way, being uncon- 
nected with a dominant tenant, is a right in gross and clearly 
distinguishable frém an easement.‘ aie 


Mundul v. Shib Chunder Mundul (1880),  Mjdland Ry. Co. (1868), L. R., 8 Ch. 
I. L. R.,9 Cal., 945; 6 C. L. R., 269, on App., 306 (310); 39 L. J. Ch., 313 (316); 
the subject of profits ù prendre in gross. Hawkins v. Rutter (1892), 1 Q. B., 668. 
1 See Shuttleworth v. Le Fleming It cannot be claimed as a dominant tene- 
(1865), 19 C. B. N. S. (712); 34 L.-J.. ment fo which to attach an easement, 
C. P. (312). „p Att. -Genl. v. Copeland (1901), 2 Q. B. 
-f These Acts, like the Prescription “ 101, but this does not prevent a pre- | 
Act in England, establish the acquisition sumption from long user by dedication, 
of easements by user, see Chap. VII, or mutual agreement, or the exercise of — E 
- Pati statutory powers, of the right @ discharge 
3 See supra under “ Rights in Gross.” water from a highway on to adjoining 
_ * See Chap. I, Part 1; Rangeley v. land, S.C. —— (1902), 1K. B., 690. ES f 
l l — 
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+ It is exercised over what is called a Highway. Highway. 
p A highway has been described as “a passage which-is open Variety of 
to all the King’ s ——— ! and it can be either a public Bi — 
road,” or a public river,’ or a railroad,* or the sea-shore.° 


As a public road, a highway may be termed a foot way, set Highway — 


lic road. 


apart solely for the purpose of foot passengers; or it may be a 
pack and prime way, which is a horse and foot way; or it may 
be a cart and carriage way; or it may include all three.’ 


= In the older cases a public right of way was treated solely Extent of law- 


ful user of 
as the liberty of passing and repassing and the user of a public right of 


highway for any other purpose was regarded as a trespass? “= 

But the modern tendency is not to enforce this rule too 
strictly, for in a recent case it was said that although high- 
ways were prima facie dedicated for the purpose of passage, 
other things were done upon them by everybody which were 
permitted by the law as constituting a reasonable and usual 

_ mode of using a highway as such, and that so long as a person 
did not go beyond such reasonable mode of using it he was 
not a trespasser.* 

“If a person is passing along a part of a highway which 
“belongs to a particular owner, in order to do something 
“beyond, on land which does not belong to that owner, then, so 
“far as that owner is concerned, he is merely passing along 

“that part of the highway, and, whatever it may be the inten- 
“tion to do further on, that would be no trespass as against 
: “such owner. Again, if a man is passing along a highway, 
— _ “only intending, so far as the highway is concerned, to pass 


—_ ae eee ee Tee 























| ! Notes to Doraston v. Payne, 2 Smith's 
LC, Mth Ed, p. 164. 

2 Hunooman Das v. Shamachurn Bhutta 
(1862), 1 Hay., 426; notes to Doraston 
= Va Payne, ubi sup. at p. 165. ° 
a, — Ibid. 
== * Notes to Doraston v. Payne, ubi sup. ? 
rae Rezy. Serern and Wye Ry. Co. (1819), 
— —— a 

= g == Malesia Deveson Y, 










— 


Payne, ubi sup. 






(1899), 2 Ch., 705 

€ Co. Lit., 56a; notes to Doraston v. 
Payne, ubi sup., p. 164. | 

* Lade yv. Shepherd (1725), 2 Str., 


1004; Sterens v. Whistler (1809), 11 


Fast, 51; Reg. v. Pratt (1855), 4 E. & B., 
860 ; St. Mary Newington v. Jacob (1971), 


L. R., 7 Q. B., 47; Notes to Doraston v. 


Payne, ubi sup., p. 165, 


8 Harrison v. Duke of Rutland (1893), 
1 Q. B., 142; miee e HA 


(1900), 1 Q. Bey 752. 


. <8 
— 
4 


ad 


ad 
— 





—— va 
—* pT 


g 
Lee 
— 
— 





( 280.) 


“along it, though he intends to go from it and goes into other 
“land of the same owner, and does something contrary to 





* highvway.“ 


a clear trespass.” 






— 


— uired under 
k cot’ te or 


exercised. 











ieee: part of the public.® 

A Rebuttable 

— — incompatible with dedication.® 
ae Elements of 

E; — —— dedica- 





evidence and no more.’ 


t Harrison v. Duke of Rutland, ubi 
sup. at p. 147, per Lord Esher, M.R. 

2 Dade v. Shepherd (1785), 2 Str., 
1004; Sterens v. Whistler (1809), 11 
Fast, 51; Reg. v. Pratt (1855), 4 E. & B., 
860; Harrison v. Duke of Rutland, ubi 
sup.; Luscombe v. G. W. Ry. Co. (1899), 
2Q. B., 313; Hickman v. Maisey (1900), 
1 Q. B., 752. The following have been 
held to be acts of unreasonable user 
_ amounting to a trespass: (1) Going on 
toa highway for the purpose of interfering 
with the rights of sport which the owner 
of the soil was exercising on another part 
of his land, Harrison v. Duke of Rutland, 
nbi sup.; (2) allowing cattle to stray on 
a highway, Luscombe v. G. W. Ry. Co., 
whi sup.; (3) using a highway as a — 


—F 








— - Hickman v. Maisey, ubi sup. 
ork. : v. — 





“his rights, I do not think there will be any trespass on the pi 


But any user of a highway which interferes with the 
enjoyment of his property by the owner of the soil, or other- 
wise exceeds a reasonable and ordinary user of the highway is  __ 


Public rights of way may be created by statute? or may 


arise out of the dedication to the public use by a landowner 
of that portion of his property over which the rights are 


The presumption will be rebutted by proof of circumstances 


In every case there must be an animus dedicandi, an 
intention to dedicate, of which the user by the public is ; 





z, Smith's L. C., lith Ed., 


ſrom which to watch trials of racehorses, 


chordas v. Mauaklal Aee A7 Wi > 








Such dedication may be made by express grant, but it is 
usually founded on a presumption derived from user on the 


4 Rex v. Lloyd (1808), 1 Camp., 260; 
Trustees of the British Museum v. Finnis 
(1833), 5 C. & P., 460; Grand Surrey 
Canal Co. v. Hall (1840), 1 M. & G.,392; 
Vestry of Bermondsey v. Brown (1865), : 
35 Beav., 226, L. R., 1 Eq., 204; Fire — 
Assistant Collector of Nasik v. Shamji 
Dasrath Patil (1878), I. L. R., 7 Bom., 
209 ; and see Att.-Genl. v. Esher Linoleum 
Co., Ltd. (1901), 2 Ch., 647. ae 

s Jhid, "ae 

„$ See notes to Doraston v. Pliyne, 2 
172, W3s 
Corsellis_ v. London County Council 
41907), 1 Ch., 704. See farther, infra, 
Ander “ Elements of valid dedication.” 

* Grand Surrey Canal Co, v. Hall, whi 
aup.; Poole v. Huskisson (1843), 11 M. & 
W., 827; Vestry of Bermondsey v. Brown, — 

ubi sup. ; First Assistant Collector of —— = 
v. Shamji Dasrath Patil, whi sup.; Re 
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* dedication. 





The mere acting so as to raise the supposition that a 
way is dedicated to the publie does not of itself amount to 


£ As regards the question of intention, the duration of the 
publie user which restricts the rights of the owner of the soil 
È is not so important as the nature of the acts done by the 


him.? 


he owns." 


owner of the soil, and of the adverse acts acquiesced in by 


Further, dedication is also a question of title; the person 
said to have intended to dedicate cannot dedicate more than 


* The user from which the presumption is derived must be 


open, as of right and uninterrupted.‘ 


Bom., 18 ; Att.-Genl. v. Esher Linoleum 
Co., Ltd. (1901), 2 Ch., 647 ; Simpson v. 
Att.-Genl. (1904), App. Cas. at p. 493; 
Att.-Genl. v. Antrobus (1905), 2 Ch., 201, 
204. User by the public over land 
belonging to a non-resident owner is less 
cogent evidence of dedication than where 
the user is necessarily brought to the 
owner's personal notice ; and, farther, the 
weight to be attached to user must depend 
somewhat upon whether the land itself is 
cultivated land or rough and unproductive 
land, Chinnock v. Hartley Wintney Rural 
District Council (1899), 63 J. P., 327. 

1 Barraclough v. Johneon (1838), 8 A. 










EE, 9; 47 R R, 506; Simpson v. 
— Att.-Genl., ubi sup. 

E. 2 Reg. v. Chorley (1848), 12 Q. B., 515; 
ae North London Ry. Co. v. St. Mary, 


_ Islingtan (1873), 21 W. R., 226; notes to 
=  Doraston v. Payne, 2 Smith's L C, 
~ llth Ed., p. 171. “A single act of 
TA an by the owner is of more 
“value than many acts of enjoyment,” 
‘Parke, B., in Poole v. Huskisson, ubi - 
| ap. at p. 830. 
— ee ie 


fe aa 








4 Camp., 16; 
sth = aes ea 5 


An interruption will rebut the presumption.” 





Poole v. Huskisson ; Vestry of Bermondsey 
v. Brown, ubi sup. There must have been 
user of the way ‘‘ openly, as of right, and 
**for so long a time that it must have 
**come to the knowledge of the owner of 
‘‘ the fee that the public were using it as 
‘fof right,” per Blackburn, J., in Green- 
wich Board of Works v. Maudslay (1869), 
L. R., 5 Q. B. at p. 404, quoted with 
approval by Farwell, J., in At.-Genl. v. 
Antrohus (1905), 2 Ch. at p. 202. 

* Poole v. Huskisson, ubi sup.: Vestry 
of Bermondsey v. Brown, ubi sup. Any 
act of the owner or the land incompatible 
with the notion of dedication will con- 
stitute an interruption. Thus, if he place 
a bar or gate across the road, which may 
be opened and shut at pleasure, and even 
though the bar or gate be knocked down, 
the fact of its once having existed will 
for a considerable period prevent the pre- 
sumption of dedication from arising, see 
notes to Dovaston v. Payne, 2 Smith's 
L. C; llth Ed., pp. 172, 173, and the — 
cases there cited. And closing the land 
to the public one day in the year wil! be ji 
suficient to displace the presumption, y 
Trustees of British Maseum v. Finnis — — 
(1833), 5 C. & P., 460 (165), — 
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No speeil period of user is required to establish the ~ 


presumption.' 
a grand must depend upon its own special circum- 


Pe stances.” 

~  Dedicition A dedication can-be presumed in favour of the general 
— — r public only ; there cañ be no dedication in favour of a portion 
za —_— of the public, such as the inhabitants of a parish. 

Upon dedics- Upon the dedication of a highway to the public, the soil of 
— i: —— the highway remains vested in the dedicating owner, and 
— — he can use his property in any way he pleases not inconsistent 
=. owner. 

— with such dedication.* 

As was said by Cairns, L.J., in Rangeley v. The Midland 
Ratleay Co, “a public road or highway is a dedication 
“of that extent of ownership or of occupancy to the public 
“consistent with the freehold of the solum of the land 
— “remaining in the original owner.” * 

— — ——— Since the ownership of the soil remains in the person or 
O errr persons dedicating the road, the presumption is that such 
ownership extends to the whole width of the road in the case 
of an owner whose property lies on each side of it, or to 
ae the middle of it where the land on either side of it belongs 
— — £ to different owners.’ 
















































1 See Woodger v. Madden (1815), 5 tenant to his house (see Gale, whi sup.), 
Taust, 125 (157); notes to Doraston v, but such ways ate regarded not as public 
Payee, 2Smith's L. C., Lith Ed., p. 171; ways, but private ways (see Brocklebank 
Trustees of British Museum vy. Finnis v. Thompson, whi sup.). If such a right 
(1833), 5 C. & P., 460 (465), (466, note of way has been acquired by the inhabi- 
(c)). tants or an inhabitant of a parish, a 

ares: T Jiid. > and we Rewchofles v. Manai- dedication to the public would not be 
ee Tai (1890), I. L R., 17 Bom., 648. presumed without cogent evidence (see 

— * Poole v. Huskisson, whi sup.; Vestry Vestry of Bermondsey v, Brown, ubi sup. 
of Bermondsey v. Brown (1865), L. R., s Lade v. Shepherd (1785), 2 Str., 
ee -1 My, i; — Dhatiacharjes 1004; Doraston v. Payne (1795), 2 H. 

$ = v. Monee Ram Das (1876), 25 W. R, Bl, 527; 2 Smith's L. C. (lith Ed.), 
* Brocklebank v. Thompson (1908),2 55, 166; Rangeley v. Midland Ry. Co. ; 
Ch, SH. Ways such as church waysor (1868), L. R., 3 Cb. App., 306; 37 L. J. 
market ways may be acquired by all the » 813; St. Mary Newington v. Jacob = 
— — inhabitants | 1871), Li R, 7 Q. B, 47; Campbell = 
Gale on E ner ts, | = . Ed., 344, note — 
Themes sup.) ei, $37 L.J. Ch., p. 316. — 
— ao: Green (1823), 11 * 736 —— 
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ge this presumption exists as much with regard to 





* bprivate ways as public ways.’ i 
3 = The presumption may be rebutted by proof of circumstances 
Ptr _ incompatible therewith.” i 
— It is now settled, though, until recently, the question does Dedication — 
not appear to have been expressly decided, that there cannot —— — 
be dedication for a term certain or uncertain; it must be in 


“og patel The effect of this rule is to preclude an owner i 
in fee as well as a lessee or other limited owner from dedicating 
i -for a term, under any circumstances.* But it seems that a By whom can 
= valid dedication in perpetuity can be made not only by — 

* -owner in fee but by a lessee with the consent or acquiescence Owner in fee. 
-+ Of his lessor express or presumed.’ Lessee, 

ce A corporation or a public company may dedicate, provided Corporation or 

_ the dedication is not inconsistent with the objects of the TEENE 

~ — corporation or company.* 
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— A dedication may be qualified, or partial, or conditional, Dedication —— 
— or subject to reservation, or limited to a user of the highway fed. ——_ E 


Mie 
a 








Corporation (1902), 1 Ch., 269 (278). 

The presumption usque ad medium filum 

ri@ is based upon the supposition that 

ar nat | when the road was originally formed, the 
= _ proprictors on either side each contributed 
— a portion of his land for the purpose, 


h <2 — 
typ oe 

ja Haigh v. West (1893), 2 Q. B., 19 (29); see notes to Doraston v. Payne, 2 Sm. =a 
London and N-W. Ry. Co. v. Westminster L. C., 11th Ed., p. 167. e 

— 


> Corsellis v. London County Council - 
(1907), 1 Ch., 704, adopting dictum of — 
Byles, J., in Dawes v. Hawkins (1860), — 
8 C. B. N. S., 848, 858; 29 L. J.C. P., — 
343, 347. This rule and the maxim, — 
‘t Once a highway, always a highway,” K 


on = 
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— Holmes v. Bellingham (1859), 7 C. B. 
X. S., 329 (836) ; London and N.-W. Ry. 
“Gav. Westminster Corporation, ubi sup. 

this presumption does not apply to 
“ile subsoil of a railway so as to pass 
underlying minerals under a grant of 





= 











— 





f and adjoining a railway, Thompson v. 
_ Hiekman (1907), 1 Ch., 550. J 
ae, —— v. Bellingham; Mobaruck — 
4 —— (1878), I. L. R., 4 Cal, 
5: r re Whites Charities (1898), 1 
g F + eyelash Co. 
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* land and minerals lying on each side ~ 







appear each to be complementary of the 
other. 

t Previously, there was no question 
that a public way used during a tenancy 
conld be stopped by the reversioner on 
coming into possession, see Wood v. 
Veal (1822), 5 B. & Ald., 454, and notes 


to Dovaston v. Payne, ubi sup. at p. 172. 


5 Rex v. Barr (1814), 4 Camp., 16; 


” Harper v. Charlesworth (1825), 4 B. & C., 


534, 591; Simpson v. Att.-Genl. (1904), 


A. C., 476, 507. i 


« Rex v. Leake (1833), 5 B. & Ad., 





469 ; Grand Junction Canal Co, v. Petty a 


(1888), 21 Q. B. D., 273; notes to 


a — — Oe Rae ee we 
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+ at particular times, or for particular purposes, provided such — 
4 limitations are imposed at the time of dedication. = 
J Fremmaption et A dedication of lands belonging to the Crown can as well ~ 
against Crown. be presumed as a dedication of land belonging to a private ` 
owner, and such dedication may, and ought to, be presumed 
from long continued user in the absence of anything to rebut 
the presumption." 

A highway may also be created by statute." It is essential 
to its valid creation that the provisions of the Act should be 
strictly followed.‘ 

The extent and mode of enjoyment of a ——— must be 
measured by the user as proved, or by the terms of the deed 
when the right is so granted, but in the absence of evidence 
to the contrary the public are entitled to the whole width of s 
the way without any such restriction as may be imposed by 
the owner of the servient tenement- in the case of a pre- 
scriptive private way. In Regina v. United Kingdom Electric ~ 
Telegraph Co.® Martin, B., laid down the proposition which 
was accepted by the Court on a motion for a new trial: 
“In the case of an ordinary highway, although it may be - 
“of a varying and unequal width, running between fences, 
“one on each side, the right of passage or way, primd facie, 
a “and unless there be evidence to the contrary, extends to the 
a “whole space between the fences; and the public are entitled 

“to the use of the entire of it as the highway and are not 
“confined to the part which may be metalled or kept in 
“order for the more convenient use of carriages and foot 
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— 1 Fisher v. Prowse (1862), 2 B. & S., "4 Cubitt v. Lady Caroline Mazse, ubi 

o FPR; Mereer v. Woodgate (1869), L. R., ⸗up. ; Hanbury v. Jenkins (1901), ? Ch.) < * * 
0 BQ R. 26; notes to Doraston v. Payne, 401. a 

co . TTET .  * ASto such restriction, see Chap, vnn, ; 

= teme v. Walsh (1881), L. R, 6 — Partl, C. a 

EOR Wop Cas, 636; First Assistant-Col-® € (1862) 81 L. J. M. C., 168, E ¢ 

tae on t [bid, at p. 167. And see Pullin v. a * 

_ Deffel (1891), 65 L. T., 134 ; >. v. New 

Mao 18), Forest Highway Board (189), 8 Tim = hat 

Antoms Vn Boy 48; Robinson v. The * 

— Board Bee * oe 








































































e B Lge as a footway of all the surface of “Aft.-Genl., Freeman's Journal, Jan. 15, 


= DE De 


a Esher Linoleum Co., 14d, (1901), 2 v. Antrobus, whi sup. ; 
he Chs ot And a ditch between the road 
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Inasmuch, therefore, as there is a public right over all or 
any part of a public highway, if such highway be lawfully 
stopped at one endt (e.g. by sessions order or Act of Parlia- f 
ment”), the right of way over the remainder is not gone,’ and t 
the public are not deprived of any more*of their right than 
the order or statute expresses.‘ 

Primå facie, a public road must lead from one public place Direction of a 
to another public place,® or, in other words, there cannot, — 
prund facie, be a right for the public to go to a place 
where the public have no right to be Thus the general Rights in 
public cannot by user acquire the right to visit a public which ‘dedicn- 


monument or other object of interest or curiosity on private —** — 


-T - of, public will 
property. not be inferred 


Nor will a trust for such purpose be presumed in favour from user. 
of the publie against a landowner who has a clear documentary 





619; Mappin Bros. v. Liberty §& Co. ingale (1906), 2 K. B., 612, affirmed on 
(1903), 1 Ch., 118; Harrey v. Truro appeal (1907), 2 K. B., 637. 

Rural Conncil (1903), 2 Ch., 638; West- ' Rex v. Downshire (1836), 4 A. & E., 
minter Corporation v. London and NV_-W, GOR (713) . G weyn v. Hardwicke (1856); 1 
Ry. Co. (1905), App. Cas., 426; Ofin v. H. & N., 49 (55). 

Rochford Rural Council (1906), 1 Ch.. * Reg. x. Barney (1875), 31 L. T. N. S., 
312; Wednesbury Corporation v. Lodge 828. 

Holes Colliery Co., Ltd. (1907), 1 > Rer v. Downshire; Guyn v. Mard- 
K. B., 78 (91). Encroachment on such sicke, ubi sup. 

«pice by an adjacent landowner cannot t Reg. v. Burney, whi żup. Bat if a 
be legalised by possession for any length highway be lawfully stopped at both 
of time, nor is the consent of the highway ends, it ceases to be a public way, Bailey 
authority effectual for such purpose, v. Jamieson (1876), 1 C. P. D., 329. 
Harecey w. Truro Rural Council, whi sup. 5 Campbell v. Lang (1853), 1 Macq., 
Where adjacent land has been laid ontfor 451; Young v. Cuthbertson (1853), {1 
the purpose, even, of private traffic along Macq., 455, 457, cited by Farwell, J., in 




















the line of. public footway, andthereare Att.-Genl. v. Antrodus (1905), 2 Ch. at F — 


no circumstances shewing an intention on = p. 206. 
__ the part of the owner to restrict the public * Per Holmes, L.J., in the Giants 
_ to that particular line, a dedicationgo the Causeway case (Giant's Causeway Co. v. 


ae new strip will be presumed, At¢.-Genl. 1898), cited by Farwell, J., in Att.-Genl. 


7? See cases in last footnote and the 
Rock and Spindle case (Duncan v. Lees 
9 M., 274, 276), cited by Farwell, J., in 
Att.-Genl, v. Antrohus, whi —F at po 
M. 2 i i Ti 






















Cul-de-sac may 
become a lega 
highway. 


E a ay ; a Bowen, L.J., in Blount v. Layard ê Notes to Doraston v. Payne, 2 > Eo 4 


— poy App. Gea... 476, 492, 493, and see Pratt and Mackenzie's “ Law of — 
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title.’ For such pr esumptions are never made unless the 
state df affairs is otherwise unexplainable.’ 

Nor can the dedication of a public right of way be inferred 
from user for purpoges of recreation, or lounging, or sauntering, 
and not for the purpose of reaching any definite place.’ 

And no dedication will be presumed where the publie have 
wandered at pleasure over a vacant space of land without any 
defined tracks in any given direction from point to point,’ 
for there is no such re known to the English law as jus 
spatiandi.® 

It was doubted —* one time whether a way could exist as a 
highway which had never been a thoroughfare.’ 

But it is now settled that a road may be a highway though 


— — — — — 


eee — — — — — — ——— aM ——— —— — — — — — — — —— —— — — — — 


1 Goodman v. Saltash Corporation Richards (1905), 2 Ch., 614, 619, 620), 
(1882), 7 App. Cas., 633, 647; Att.-Genl. that “nothing worse can happen in a 
v. Antrodus, whi sup. at pp. 198, 199. “free country than to force people to be 

2 Att.-Genl. v. Simpson (1901), 2 Ch., ‘*churlish about their rights for fear that 
671, 698; Att.-Genl. v. Antrodbus, ubi sup. “their indulgence may be abused, and 
at p. 199. Thus in the Stonehenge case “to drive them to prevent the enjoyment 
(Att.-Genl. v. Antrobus, wubi sup.), ‘of things which, although they are 
although it was shewn that the public “matters of private property, naturally 
had been in the habit of visiting Stone- “give pleasure to many people besides — 
henge from time immemorial, and it was “the owners, under the fear that their 4 
accordingly argued that a lost grantora “‘ good nature may be misunderstood.” | 
lost Act of Parliament must be presumed, 3 Abercromby v. Fermoy Town Com- * 
Farwell, J. in declining to make any missioners (1900), 1 I. R., 302, 314, cited | 
such presumption in the face of the in Att.-<Genl. v. Antrobus, ubi sup. at 
owner's absolute fee simple title, pointed p. 207. 
out the misfortune that would arise “‘if t Eyre v. New Forest Highway Board = 
“the Courts were to presume noveland (1892), 8 Times L. R., 648; Robinson v. — 
‘t unheard of trusts or Etatutes from acts Cowpen Local Board (1893), 62 L. J. Q. By =a 
‘© of kindly courtesy, andthusdrive land- 619; 63 L. J. Q. B., 235 (C.A.) ; Mappin © 
‘owners to close their gates in order to ros. v. Liberty § Co., Ltd. (1903), 1 
* preserve their property"; and after add- „Ch., 118; Alt.-Genl. v. Antrobl&, whi sup. 
ing that the owner might well have dis- at p. 204. 
pensed with requests for permission, s Att.-Genl. v. Antrobus, ubi sup. at 
where in the absence of permission noe pp. 198, 199. And see /nternational Tea aS 
right by grant or prescription could be Stores Co. v. Hobbs (1903),2 Ch. at p 


agquired, adopted the celebrated language” 172. AN N 




























i 1), 2 Ch., 691n (approved by Lord Smith's L. ©. (11th Ed.), p. 164; Wood v. E — 
ae in Simpson v. <Att.-Genl. Veal (1822), 5 B. & Ald. pf MASB. And oe 


- ‘Relied me — as —— vy. Highways,” 15th Ed.. pp. 6 et seg. 
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it never existed as a thoroughfare,’ and that the absence of 
= a terminus ad quem, whereby the road remains a cul- — 
~ is not necessarily fatal to the legal existence of a highway.” 

A cul-de-sac may exist as a highway under a deed of dedica- 
tion executed by the landowner or upon other unmistakable | 
evidence of his intention; but mere user by the public F 
without more is not sufficient to convert a cul-de-sac into a a 
= legal highway.’ 
F The further condition is indispensable that there should 
= have been expenditure on it by the parish or local authority, 
either expressly permitted by the ——— or indueed by 
his conduct.’ * 

Thus it not infrequently comes about that streets in towns 
which are repaired, sewered, and lighted by the public authority 
are culs-de-sac5 

But in the country, except in places of habitual public 
resort, or of special public interest, it rarely or never happens 
that a cul-de-sac becomes a legal highway.’ 

If a public way from whatever cause becomes impassable Public right of | 
or even incapable of commodious use by the public, the right — 
is acquired of going on the adjacent land.’ This is not a right 
which is extended to the case of a private way except where 
it becomes a sao owing to some obstruction placed in it ees 
by the servient owner.® — 
* In the case of a public way the right of deviation appears 
= to exist, not only when the way has become impassable by Br 

-~ reason of something not having been done, as, for example, E i 


1 See Doraston v. Payne, ubi sup., and t Att.-Genl. v. Antrobus, ubi mp. at 
_ the easegthere cited. See also Pratt aid pp. 206, 207. 

_ Mackenzie's “Law of Highways,” ul? 5 See Bourke v. Davis (1890), 44 Ch. 
a eup. D., 110, 122, cited in Att.- Genl. v. Antro- 
> ae 2 Att.-Genl. v. Antrolus, whi sup. at p. bus, whi sup. at pi 206. 
WG; and we Rex v. Downshire (1836),4" © Ibid., and see Alt-Genl. v. Antrobus, 
AL &E, 698 (713): Gwyn v. Hardwicke . ubi mp. at p. 208, citing Eyre v. New ; 
(1856), 1 H. & N., 49 (56); Reg. v. Bur- Forest Highway Board (1892), 56 J. P; 
= a eo 517, 518; 8 Times L. R., 648. — 11 

— rs ibid., and see per — | P p in ? Notes to Doraston v. Payne, 2 Sm. k * — k 
| Whitehouse v (Sah eet 2 Ch. at p. L. C., 11th Ed., p. 169. — 
— VIII, Part I, Gi 
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repairs, but when it has been rendered impassable by an 
obstruction placed in it. s: 
rato ace An owner of land which is contiguous to a public highway k 
to hi has the right of access to the highway from his land at any s 





adjoining 





point along the line of contact, whether the soil of the highway - 
is vested in him or not. 
This constitutes another point of difference between a publie 
and a private way.® 
In England, local bodies are by various statutes required to 
— maintain highways lying within the limits of their authority, 
but apart from this statutory obligation, the liability to repair 
is by the common law imposed on the inhabitants of the parish 
immediately on the dedication of the highway to the public,' 
unless they can throw the burden on other persons ratione 
tenure. 
The liability does not arise by particular custom, but is a 
common law onus for the publie benefit.® 
In India. The same lability does not arise in India; in the mofussil 
BS questions of repairs of highways are usually provided for by : 
Acts regulating the maintenance of roads, as, for example, the 
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= . Road-Cess Act, IX of 1880, in Bengal. $ 
R . In the Presidency towns such repairs are usually pro- 
— vided for by Municipal Acts, such as, for example, . 
aay Calcutta, the Calcutta Municipal Act, III of 1899, sections 

H 336 and 337. 


iP v.49 
ral Y 


It is contrary to the practice of the Court to enforce a 
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t Notes to Doraston A Payne, 2 Sm, 106; Rer yv. Inhabitants of Netherthong 
L. C., ubi sup. at p. 170. (1818), 2 B. & Ald., 179 ; Cubitt v. Lady F me 
2 Lyon v. Fishmongers Co. (1876), 1 Caroline Marse (1878), L. R.28.C. Py S 
App. Cas., 662; 46 L. J. Ch., 68; YOt; Ferrand v. Bingley Urban Council 
Fitz v. Hopson (1880), 14 Ch. D., 553, (1903), 2 K. B., 445. But apart from 
554; 49 L. J. Ch.y 325; Ramuz v. South- „ tenurethere would be no legal obligation x 
end Local Board (1892), 67 L. J., 169; on a private individual to continue to 
he in v. Westminster Dorsiveition e bear a burden, however long it may have D 5 
— tson, 2 Ch., 329. been borne, Seel v. | 
2See Chap. VIII, Part I, C. 1 H. Bl. at p. 60; Simpson v. 
= * Rex vy. Inhabitants of Leake (1833), (1904), App. Cas., 491. a 
4 B. & Ad., 469; 39 R. R., 521. © Rexrv. Sheffield, ubi sup, 
An Rer. ye — — — 
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= liability to repair by a mandatory order, as the Court will not 
= superintend works of building or of repair.! i — 
Nor, apart from misfeasance, will the mere failure to repair Nonfeasance = 
= render a publie body liable to an action for damages.’ — par — 
E Thus the transfer to a public body of the obligation to £% dsmasèse 
— repair roads does not per se render it hable to an action for —— 
= damages for nonfeasance as apart from misfeasance ; and the | 
a question whether such liability is imposed on it must be i 


— daetermined by the language of the particular enactment.’ 



























E When a highway is vested in the local authority, that body Position of 

ae for the public of all rights and ion Nght ; 
= becomes a trustee for the public of all rights and amenities when highway i 
= incident to its property, and whilst its rights in the highway “ested inite 
= are not less than those of a private owner, yet as trustee it has — 
= not the absolute right of a private owner to renounce them.‘ 





But whilst as a general principle this is incontrovertible, 
the question what is the full legal remedy to which the local 
authority is entitled, and on which accordingly it is bound to 
insist, for damage done to a highway by a wrongdoer will 
depend on what expenditure is necessary to make good such 
damage. 

Thus, where while working their mine the owners let 

down the surface of a highway which was vested in the local 
= authority, and that body acting bond fide and on the opinion of 
= skilled advisers restored the highway to its former level at 


=~ great cost when an equally commodious road might have been oan = 5 

















f: a made at less cost, it was held that the local authority was nog: 5 k 
— entitled to raise the road to its former level at whatever cost cee 
= -amd whether it was more commodious to the public or not,’ — 


o l Auel, v. Staffordshire Couilty 78 (C. A). This decision was reversed 
Council (1905), 1 Ch., 336 (342). * by the House of Lords on the main 
= 2 Young v. Daris í 1862), 2 H. & C., question of damages (see infra), but this ` 
107; ; Cowley v. Newmarket Lozak Board Baa remains untouched. 
© (1808), App. Cas., 345. " s It is obvious that such a rule might a 
-> Maguire v. Corporation of Lie s lead to a ruinous and wholly unnecessary = aor 
* 1905), 1 K. B., 767; and see Earl of outlay. There is no authority for i,  — — | 
a v + Derby Corporation (1905), though there is authority to shewthatas == 
pr between the owners of a public road and 
Ez $ s Wate y Corporation v. The Lodge the adjacent lands the former may be 

— iy Co a i) XK By entitlet bo restore the enclest, Sea 
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and that the true measure of damages recoverable from the = = 
mineowners was what it would have cost to make the equally 
commodious road. — 
































It appears that, except by act of God? and legislative 
= enactment,’ public nights of way cannot be extinguished. — 
a It is a settled maxim “ that once a highway always a high- 
Eis way,” for the public cannot release their rights, and there is no 
— extinctive presumption or preseription. = 
— Diversion of the way will not extinguish the right; it will 
— merely alter its mode of enjoyment.° i ; 
— Tidal and navigable rivers are also highways on which the 
tee publie have a right of navigation.® 
PES. If a public navigable river changes its course and retains its 
Beo navigable character, the new channel becomes subject to the 
we public right of navigation.’ 
— Lord Loreburn, L.C., in Lodge Holes 3 See notes to Doraston v. Payne. ubi * 
— Colliery Co., Lid. v. Wednesbury Cor- mp. at p. 176. As when, through natural iF, 
eee ration (1908), App. Cas. at p. 326. causes, a river changes its course, Jbid.; 
ara po P p- ; — 
Set i Ledge Holes Colliery Co., Ltd.v. and see infra under“ Tidaland Navigable 
Bes sie i Wedeesbury Corporation (1908), App. rivers.” < eee 
— Cas, 323, reversing decision of Court of * Hunooman Dass v. Shama Chura 
Appeal, see supra. Bhutta (1862), 1 Hay, 426. Notes to 
* * As, for example, in India an earth- Doraston v. Payne, 2 Sm. L. C., udi sup. — 
— quake which destroys a road; and see at p. 161; Williams on Rights of Com- 
Ee. notes to Doraston v. Payne, 2 Sm. L. C., mon (1880), pp. 265-268; Fishers of 
ay. = lith Ed., p. 177. But an act of God Whitstaple v. Gann (1865), 11 H. L., 192; s 
— eansing the diversion, and not the de- 20 C. B. N. S., 1; Simpson v. Att.-Genl. 










struction, of the way, does not extinguish 
the right. See infra. 
3 Such as an Act acguiring a public 


road for any particular purpose or —— 
ing a public road to be stopped up; and 


j a : ; see notes to Doraston v. Payne, ubi sup., 











~ p177. Extinguishment by statute need 
net be express. It can arise by necessary 


Corporation of Yarmouth v. 








> implication, 
of — (1878), 10 Cb. Dry 518; but see 
Bis * ©. Miles (1838), 57 L. J. M. Cy # Ibid. 
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(1904), App. Cas. at p. 509. And see cases 
cited in next note. A private owner cannot 
divert the water of a public navigable 


river through his own land into another 
public river or another part of the same ~ 
public river and levy tolls on fhe public © 










passing over his land through the water — * 






Bat thè owner of a private stream may i — 


” ‘make it navigable and keep it —— 


1 Gray v. Anund Mohun Moitra (1864), — 
S 108; Tarini Churn Sinha v. 
Watson § Co. (1890), T. L. ®, 17 — à 
Core — * es pees a — AR 













_ gup.; and see Hori Dass Mal v. Mahomed 


; ; sup. 
= monopoly-of navigation, Simpson v. Att® 
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The bed of a tidal and navigable river is vested in the Oo OE ane of 
8 


Crown,! but such ownership cannot derogate from the-public rivers. 
right of navigation.? 

And the public may have rights of passage over the banks Rig — 
of a tidal and navigable river for the purposes of navigation in right of nayi- 
restriction of the ordinary rights of ownership in the land of © — 
such banks.* 

The right of abatement of a publie nuisance by individuals — to 
is not regarded with favour by the law.“ remedies for. 

The ordinary remedy for a public nuisance is by indictment, 


but a public nuisance may become a private nuisance to a 











person who is specially and in some particular way incon- — 
venienced thereby, as in the case of a gate across a highway - 7 
which prevents a traveller from passing and which he may oe 
‘therefore throw down. i 
But there is a radical difference between public nuisances ee 
arising by commission and those arising by omission, since the caer. 
latter case gives no right of action to the individual however EÈ 
clear and special may be the damage which he has suffered.’ > 
And à fortiori the right to abate a nuisance to a highway 
ought not to apply to nuisances arising from the default of the a5 
local authority to repair.’ fe 


Further, the right of abatement is only ancillary to the 
public right upon a highway which is limited to going and 





1 Fishers of Whitstaple v. 














Gann, ubi obstruction ofa local right which does 
not affect the public in general. Thus, a 
member of a clasg or section of the public, — 
who is within the custom (i.e. to use a B 
particular way) may, irrespective of * 1 
special damage, maintain an action for 


Jaki (1885), I. L. R., 11 Cal., 434. 
2 Fishers of Whitstaple v. Gann, uhi 
And the Crown cannot grant a 
















= * Roop Lall Dass v. The Chairman of 
* — * Committee of Dacca 1874), 


—— a class or section of the public for the 
—— 
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the obstruction of the local right in respect 
of his interest therein, and in respect, 
also, of the obstruction of his legal right ; 





2 W. R., 279. “indeed, he has no other remedy, as in l 
> et — Camphbell Darys v. Lloyd (1901), 2 „such case an indictment would not lie, ie 
Ch, 518, 518. "Brocklebank v. Thompson (1903), 2 CE.» —— 
— —— Ibid. And see Pratt and Mackenzie's — (345). — 
_ Law of Highways, 15th Ed., 116, 126. — vi Tiari S 
-An indictment does not lie on behalf of ? Ibid. 










o Easements Act. easements in section 3 of the Indian Limitation Act, XV of 
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coming, and the dedicating owner may complain of any 
abatement which imposes a greater burden on him than 
this.’ * 

Thus, where there was a public right of way over a river by 
means of a footbridge which had been allowed by the local 
authority to fall into a state of decay, it was held that the 
right to use the bridge merely as a member of the publie did 
not entitle the defendant to enter upon the locus in quo and 
rebuild the bridge.* 


B.—Profits a prendre in gross. 


Profits à prendre in gross may be described as rights 
unappurtenant, or unconnected with the use and enjoyment 
of land whereby a person 1s entitled to remove and appropriate _ 
i ‘ + 
for his own profit any part of the soil belonging to another, or 
anything growing in, or attached to, or subsisting upon, the 
land of another. 
_ Their position Although rights in gross of all kinds are altogether ex- 
* igaran cluded from the Indian Easements Act,* profits à prendre in 
ee“ gross have been held to fall within the definition given to 








1877." 

And although profits à prendre in gross are within the 
Limitation Act, easements in gross, as distinct from the last- 
mentioned rights, do not appear to find a place there. 

Thus it comes about, that though on the one hand all 
rights in gross excluded from the Indian Easements Act 
and can only be acquired under the conditions prescribed by 
the English Common Law, on, the other hand, under the 
Indian Limitation Act, profitsed prendre in gross ĉan be 
acquired by the same process as easements proper, notwith- 
standing that easements in gress, as distinct therefrom, not 
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* r Shid. Re Shib Chunder Mundul (1880), I. L. Ry 
—— 5 Cal., 945; 6 C. L. R., 269, and supra 
~ > See Gazete of India, 1880, Part V, under “Rights of Fishery ejn Indias 
pie à Private Rights.” ee 
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< being within that Act, are under the same disability as rights: 

b in gross in those parts of India to which the Indian Easements 
Act applies. 

It has been seen that, under the Common Law, rights 
in gross, being merely personal rights in the nature of 
licenses, unassignable and unappurtenant, cannot be the 

subject of prescription like rights appurtenant.’ And the 
= same principles would be applicable to profits à prendre in 


gross.* 

Under the Indian Limitation Act, however, user of itself, 
without the additional proof of grant, is sufficient to establish 
a profit a prendre in gross? 

Thus, whatever the reason may have been for including 
one branch of rights in gross in the Indian Limitation Act 
‘And excluding all rights in gross from the Indian Easements 
Act, the curious result is obtained that whilst profits à prendre 

=- n gross can be established by mere user, all other rights 
in gross must, in addition to user, be supported by actual 
grant. r. 

Thus, where a man claims a right, not appurtenant to 

any land of his own, to take fish out of another’s tank, he can, 
under the Indian Limitation Act, establish such right by user, 
but if he claims a mere right of way in gross over another’s 
land, he cannot avail himself of the Act, but must go further 
than user and shew a grant. 
Baut in the provinces to which the Indian Easements Act 
= apples, it would not be sufficient to rely on mere user for 
= establishment of either of the two rights abovementioned. 
The common law principle would apply, and further proof, 
as by production of a grant, would be required. 

It has been seen that a public right of way, although a 
right in gross, is an exception to the above rule as being 
—— by dedication.* 
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: C.—Other Miscellaneous Rights, not amounting to 





Easements. 
> - (1) Right of Prospect. 
Right of pros- A right of prospect, or a right to an uninterrupted view 
a from the windows of a house, may be the subject of actual 


agreement, but it is not an easement, and cannot be acquired 
by prescription." 

It is merely a matter of delight,? an amenity of prospect, 
a subject-matter which is incapable of definition.’ 


"> Att.-Gen. v. In Attorney-General at the relation of Gray's Inn v. 
aot Doughty. 


Doughty,’ Lord Hardwicke said— 
“I know no general rule of common law, which warrants 
“that, or says, that building so as to stop another's prospect is 
“a nuisance. Was that the case, there could be no great 
“towns; and I must grant injunctions to all the new buildings 
—in this town; it depends, therefore, on a particular right.” 

In Wells v. Ody,’ Baron Parke said; ‘A man can bring no 
‘action for the loss of a look-out or a prospect.” 

The decision that a right of prospect is not acquired by 
prescription was thought by Lord Blackburn, in Dalton v. 
Anqus,® to shew that whilst, on a balance of convenience and 
inconvenience, it was held expedient that the right to light, 
which could only impose a burthen on land very near the house, 
should be protected after long enjoyment, on the same ground 
it was held expedient that the right of prospect which would 
impose a burthen ọn a very large and indefinite area should not 
be allowed to be created, except by actual agreement. 

Rights to the unobstructed view of a shop window where 









1 Aldred’s case (1611)>-9 Rep., 576; purpose of ornamentation, Nritta Kumasi 
Att.-Genl. v. Doughty (1752), 2 Ves. Sen., pẹ Dassee V. Puddomani Bewah (1908), I. Le 
253; Bagram v. Khettranath Karfarmah R., 30 Cal, 503; 7 Cal. W. N., 649, 
(1869), 3 B. L. Rọ O. C. J., 46, 47; ¢ 3 Harris v. De Pinna, wbi sup. at p, 262, 
Dalton v. Angus (1881), 6 App. Cas. at per Bowen, L.J. 

p- 824; Harris v. De Pinna (1886), 33 * (1752) 2 Ves. Sen., 453. 

Ch. D., 238 (259), (262). s (1836) 7 C. & P., 410 (IIX 
-~ = Aldred’s case, ubi sup. So, too, would * (1881) 6 App. Cas. at p. 824. 
= be a projection created mergly for the 
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= goods are displayed for sale,! or of a sign outside a place of — 
= refreshment or entertainment,” or of a place of business,’ rest — 

~ on the same footing. In such cases the Courts have refused to — 
restrain an obstruction which is not in breach of actual agree- ° ae 

ment,‘ and the view apparently taken in an earlier decision ° 

in England that a right of unobstructed view to a shop window = 

can arise by implied covenant in favour of the grantor on a “i 

 _ Severance of tenements cannot now be supported.’ 
(2) Right to a south breeze or free and uninterrupted — 
current of wind, T 


A right of this nature is governed by the same principles Right to south | id 








as those applying to rights of prospect.’ — — 
(3) Right to have trees overhanging a neighbour's land. is. — 
-Teis clearly established that this right is not an easement, Right to have 
= and cannot be acquired by prescription though it may exist by hanging a: — 
express stipulation.’ neighbour's | 


2 In the absence of such express stipulation, the owner of 
~ the overhanging tree is bound to permit the owner of the 
_ adjoining land to lop or cut them within the limits of the 















ss * Smith v. Owen (1866), 35 L. J. Ch, implied covenant would arise in favour of re 
J SI; ; Gopi Nath v. Munno (1907), I. L. R., the grantee in similar circamstances, see ; e r E 
— DAL, 22. Goddard on Easements, 6th Ed., 120. 


— Y Smith v. Owen, ubi sup. * Supra, and see Barrow v. Archer 
5 Butt v. Imperial Gas Co. (1866), (1864), 2 Hyde, 125; Bagram v. Khettra- 
Lk. R, 2 Ch. App, 158; Gopi Nath v. nath Karformah (1869), 3 B. L. R, O. C. 
rha J.s 18; Delhi and London Bank vy, Hew —— — 
Lall Dutt (1887), L L. R., 14 Cal., 839, 
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Munna, ubi sup. 
E * See thé cases above cited. —— 


























~ there apparently be a remedy in damages and Chap. III, Part I. — — 
except for breach of an agreement, as it * Lemmon vy. Webs (1895), App. Cass 1, — 
pE seems clear that no action lie affirming decision of Court of Appeal — 












(1894), 3 Ch., 1 ; Hari Krishna Joshi v. * 2 — 

Bower (1824), Ry. & "Shankhar Vithal (1894), CLR, 19 Bo 
420; Behari Lal v. Ghiea Lal (1902), | — 
Lainey the mie. of I. L E, 26 All, 499; Lakshmi Narain = 
h, æ infra, Chap. VI, Banerjee v. Tara Proøanna Banerjee — e 
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. “ pleases, and that no notice or previous communication is 
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encroachment, and the former is not entitled to notice unless 
his land is entered for the purpose of such cutting or lopping. 

In the recent case of Lemmon v. Webb, Lindley, L.J., a 
states the-law as follows * :— ; 

“The owner ofa tree has no right to prevent a person 
“lawfully in possession of land into or over which roots or 
“branches have grown from cutting away so much of them as 
“ projects into or over his land, and the owner of the tree is not , 
“entitled to notice unless his land is entered in order to effect 
“such cutting. However old the roots and branches may be, 
“they may be cut without notice, subject to the same con- 
“dition. The right of an owner or occupier of land to free it 
“from such obstructions is not restricted by the necessity of 
“ giving notice so long as he confines himself and his opera- 
“tions to his own land, including the space vertically above 
“and below its surface.” 

And in the House of Lords, Lord Macnaghten, in the course 
of his address, said?: “I think it is clear that a man is not 
“ bound to permit a neighbour's tree to overhang the surface 
“of his land, however long the space above may have been 
“interfered with by the growth of the tree. Nor can it, I 
“think, be doubted, that if he can get rid of the interference 
“or encroachment without committing a trespass or entering 
“upon the land of his neighbour he may do so whenever he 











“required by law. That, I think, is the good sense of the 
“matter; and there is certainly no authority or dictum tothe — 
“ contrary.” E 

The principles applied by the English Courts have been. 
followed in India. < 

In Hari Krishna Joshi v. Shankhar Vithal, the Bombay 
High Court expressed itself i coniplete agreement with the — 
above statement of the law by Lindley, L.J., in Lemmon v. 
“Webb, and decided that an encroachment by overhanging — ie 















1(1894)3Chatp.14 =< °? (1894) I. L. R., 19 Bom., 420. 
(1895) A. C..atp. 7% + 
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= branches cannot by lapse of time be brought within the 
= definition of “Easement” in section 4, or legalised’ under. 














~ section 15, of the Indian Easements Act, V of 1882.1 
È In Behari Lal v. Ghisa Lal? the Allahabad High Court Behari Tel v 
7 held that neither the lapse of time nor the religious scruples — 
of neighbours can affect the right to cut overhanging 
à branches. Fi 
; And in Lakshimi Narain Banerjee v. Tara Prosanna Lakshmi Re 
Banerjee? the Calcutta High Court regarded the principles —— —J a 
laid down in Lemmon v. Webb and Hari Krishna Joshi v. — ae 
Shankhar Vithal as settled beyond dispute. | + 
In view of the above authorities, an earlier decision ofthe _ i Pie 
Bombay High Court,‘ which treats an encroachment by over- — 
hanging branches as capable of developing into a preseriptive À 2a 
right, cannot now be accepted as good law. — — 
But though a man may himself abate the nuisance of Unneighbourly 























encroaching branches or roots, he should, of course, be careful Piney, 


not to exercise his rights in an unneighbourly manner. For, #%. 
as Lord Herschell, L.C., says in Lemmon v. Webb, “it may be, 


“and probably is, generally a very unneighbourly act to cut | 

“down the branches of overhanging trees unless they are — 
— réally doing some substantial harm.’’® — 
— It is a matter of interest to note that the Court of Appeal, — No analogy 2 
: between pro- _ 


in Lemmon v. Webb, considered that, as regards the question of ; ——— 
— — 



















right, there was no analogy between an encroachment by pro- ingsand i 
~ jecting buildings and an encroachment by intruding roots branches — i 
or overhanging branches, since the owner, of a tree which — — 
= gradually grows over his neighbour's land is not regarded ™ 3 
= as insensibly and by slow degrees acquiring a title to the space € ER 

— into which its branches gradually grow, by reason al the secret — 















€ = d 34 Ses . 
s See App. VII. S. 15 corresponds with — 745, See 
— > s (1895) A. C. at pede —— a = 
* And the Court is apt to —— 
par 2 (1902) 1. Le R, 24 AIL, 499. bourly conduct into account when dealing = 
ce (1904) I. L. R., 31 Cal., 9H. with costs, see Lemmon v. Webb in the 
= * Naik Parwtam Ghela v. Gandrap Court of Appeal, ubi sup., PP: * Fae = a * 
—— EnD — LR, 17 2,% - — — 
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and unavoidable growth of the new wood and the flexibilityand = 
constant motion of the branches.! 
Retief by The injured party may, as an alternative to abatement 
—— by his own act, seek the assistance of the Court by man- 
datory or perpetual* injunction, or both, as the case may 
require. 
p —— In Lakshmi Narain Banerjee v. Tara Prosanna Banerjee? 
— — firs the plaintiffs building and wall had been injured, and were 
— Senang likely to be further injured, by the overhanging branches 
eee and projecting roots of the defendant's trees, and the 
ai = Caleutta High Court allowed the mandatory injunction for 
aa the removal of the trees granted by the Lower Court,’ 
a but discharged the perpetual injunction restraining the 
— defendant from allowing the roots of his trees to penetrate 
b the foundations of the plaintiffs building, as being, from the 
— nature of things, obviously unworkable. 
— And where damage has been actually caused by the over- 


hanging boughs, relief may be had in damages.* 


(4) Lights to have roots of trees penetrating neighbour's soil. 


A similar rule prevails in a case of this kind as in the case * 
of overhanging branches.’ ; 


(5) Jus spatiandi—Jus manendi. 


The right of Wandering about (jus spatiandi)-and the right iz 
of tarrying or loitering on another's property (jus manendi) Sg 

















1 (1894) 3 Ch. at p. 12. See the same oe abated by any less order. 
argument in Hari Krishna Joshi v. 4 Smith v. Giddy (1904), 2 K. B., 
Shankhar V ithal, ubi sup, 448. 
e > Ubi sup. ”  & Norris v. Baker (1618), 1 Rol. Rep., — E 
3 It should be noted that the injunction 394; Lemmon v. Webb (1894), 3 Ch., 25i 
=~ was directed to the removal of the trees, (1895) App. Cas., 1; Lakshmi Narak 
and not merely of the branches and roots, Banerjee v. Tara’ Process Banerjee 
= as it was considered that the nuisance (19%), I. L. R., 81 Cal., J44. — 
ee eee fee 
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A are not easements, and are incapable of acquisition Dy grant 
„Oor prescription." 


(6) Kumki Fight of landholders in South Canara. 


= This right is not an easement but is merely a right 
exercised over Government waste by permission of the Govern- 





= o ment.? 
D : ~ 

! Internatiohal Tea Stores Co. v. Hobbs 2 Nagappa v. Subba (1892), I. L. R., 
= (1903), 2 Ch. at p. 172; Att.-Genl. v. 16 Mad., 304. 


Autrobus (1905), 2 Ch., 188 (198), (206). . 
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Part I—Natural Rights Generally. 


Ir 1s desired to supplement the observations already made 
on the character of natural rights in general,’ and to refer 
briefly to the leading principles which govern their actionable 
disturbance. 

It will be remembered that natural rights are regarded 
by law as incident to the ownership of land dnd as inherent 
in land ex jure nature, of natural right, that they are rights 
in rem enforceable against all the world, and that .whereas 
easements are acquired restrictions of the complete rights of 
property, natural rights are themselves part of the complete 
rights of property, and exist wherever land the subject of 
ownership exists, subject only to curtailment by easement.” 

As easements cannot exist apart from a dominant tenement, 
neither can natural rights from the land in which they are 
inherent.® 

{t will be remembered also that on the creation of an ease- 
ment adverse to the natural right the latter is not extinguished 
but suspended merely during the continuance of the easement, 
and revives upon the extinction of the easement.’ 

It is a fundamental maxim that every landowner should 
so use and enjoy the natural rights of ownership as not to 
cause damage to his neighbour,’ and this is a duty incidental 
to the possession of land. “Sie utere tuo ut alienum non 
ledas.” 


But the duty enjoined by the maxim is not absolute, for a 


user which is natural is not actionable if it be not negligent.’ 


EE Ee | 


* See Chap. T, Part I. 229; Humphries v. Cousins (1877), L. R., 
2 Ibid, 2 C. P. D., 239; Madras Ry. Co. v. 


* Rowbotham v. Wilson (1860), 8 H. L. Zemindar of Carratenagaram (1874), 1 
C., 348; Stockport Waterworks Co. v. And. App., 364. 
Potter (1864), 3 H. & C., 300. -~ © Humphries v, Cousins, ubi sup. 
oe! Did. “ T Smith v. Kenrick (1849), 7 C. B., 
4 Tenant v. Goldwin (1705), 2 Ld. 515; Fletcher v. Rylands; Rylands v. 
Raym. (1092); Fletcher v. Rylands Fletcher, ubi sup.; Harrison v. South- 


+4 : : (1866), L. R, 1 Exch., 265 ; Rylands v. wark and Vauxhall Water Co. (1891), 2 








Fletcher (1868), L. R, 8 H. L., 330; Ch., 418, 414. See also supra, Chap. IIT, 
~ Medgkinsor v. Ennor (1863), $ B. & S., Part IV, C. — 
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And if the user be lawful, the motive for the user is 
immaterial.’ . 

In truth, the maxim is not applied to restrict a reasonable Non-naturat 
and natural user if not negligent, but to afford relief to ~ ae 
adjoining landowners from the mischievous or harmful 
consequences of a negligent, unreasonable, or non-natural 
user, unless the mischief or the damage is assignable to the 
default of the person damaged, or, perhaps, was the result of 
ris major, or the act of God.” 

The application of the maxim is well demonstrated by Fletcher v. 
Mr. Justice Blackburn in his judgment in Fletcher v. Rylands Pris 
in the Court of Exchequer Chamber.’ He says— 

“ We think that the true rule of law is, that the person 
“who, for his own purposes, brings on his lands and collects 
“and keeps there anything likely to do mischief if it escapes, 

“must keep it in at his peril, and, if he does not do so, is 
“prima facie answerable for all the damage which is the — 
“ natural consequence of its escape. He can excuse himself 
“by shewing that the escape was owing to the plaintiffs 
“default; or, perhaps, that the escape was the consequence 
“of vis major, or the act of God... . The general rule, 
“as above stated, seems on principle just. The person 
‘whose grass or corn is eaten down by the escaping cattle 
“of his neighbour, or whose mine is flooded by the water 
“from his neighbour’s reservoir, or whose cellar is invaded 
“ by the filth of his neighbour's privy, or whose habitation is 
~- “made unhealthy by the fumes and noisome vapours of his 
= “neighbour’s alkali works, is damnified without any fault of 
“his own, and it seems but reasonable and just that the 
= “neighbour who has brought something on his own property 
= “hich was not naturally there, harmless to others so long as 





























_ Cn P 

= l Bradford Corporation v. Pickles — Fletcher, ubi sup.; Nichols v. Marsland 
~ — (1895), App. Cas., 587; The Salt —— (1875), L. R. 10 Exch., 255. And ~ee_ 
— ao v. Brunner Mond ĝ Co. (1906), 2 National Telephone Co. v. Baker (1893), 
Xc. B., 822. 2 Ch., 186; Eastern and South African 

2 Baird y. Williamson (1863), 15 C. B. Telegraph Co. v. Cape Town Tramways — 
: N. B, 376; Fletcher v. Rylands (1866), Companies (1902), App. Cas., 381. + 
LL. R., 1 Exch., 265 (279); Rylands v. 3 L. R., LExch. at p. 279. - 
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“it is confined to his own property, but which he knows will 
“be mischievous if if gets on his neighbour's, should he 
“obliged to make good the damage which ensues if he does 
“not succeed in confining it to his own property. But for his 
“act in bringing it there no mischief could have accrued, and 
“it seems but just that he should at his peril keep it there so 
“that no mischief may accrue, or answer for the anticipated 
‘consequence. And upon authority, this we think is estab- 

“lished to be the law, whether the things so brought be beasts, 
“or water, or filth, or stenches.”’ 

In Fletcher v. Rylands, the defendants, for their own 
purposes, brought and accumulated on -their land, in a 
reservoir, a large quantity of water which they were under no 
private or public obligation to keep there, in which no rights 
had been acquired by other persons, and which they could * 
have removed if they thoughtrfit. 

The water found its way out of the reservoir into some old 
shafts over which the reservoir had been constructed and 
thence into the plaintiffs mine. This was considered a non- 
natural use of the defendant's land, and they were accordingly 
held liable in damages for the injury caused to the plaintiff.' 

Scientific discoveries and appliances are apt to swell the 
catalogue of non-natural user. For example, the storage and 
discharge of electricity may, under certain conditions, fall 
within the principle of Rylands v. Fletcher? 

But the exercise of statutory powers without negligence 
will excuse that which would otherwise be actionable on the 
ground of non-natural user.” 





-1 See the judgment of Blackburn, J., Telegraph Co. v. Capetown FTrameays 
in Fletcher v. Rylands (1866), L. R., 1 "Companies (1902), App. Cas., 381. J 
Exch. at p. 279, and that of Lord Cairns ? National Telephone Co. v. Baker 
in the same case sub nom. Rylands v. „ (1893) 2 Ch., 186; Eastern and South i 
Fletcher (1868), L. R., 3 H. L. at p. 3839. African Telegraph Co. v. Cape Tram- — 
Bw the liability for non-natural usere ways Companies (1902), App. Cas., S81. Es 
imposed on a landowner by Rylands v. 3 Ibid. See also Vaughan v. Taf 
Fletcher will not arise if his neighbour Pale Ry. Co. (1860), 5 H. & N., 679; 
uses his property in a non-natural manner Madras Ry. Co. v. Zemindar of Care 
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and sgo causes it to be susceptible to vatenagaram (1874), L. R., 1 Ind. App. at 
injury, sse Eastern and Soyth African p. 384. But sucb powers in order to  —ăč 
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Thus, it has been held that a railway company authorised English 
by statute to use locomotive engines are not responsible for — 
damage from fire caused by sparks from such engines." 

Similarly, in India, in cases where owing to special condi- Indian 


tions of cultivation and irrigation the storage of water is — 








essential always to the welfare, and often to the existence, — 
of a large portion of the population, and is frequently s 
a matter of positive duty, the principle of Rylands v. Fletcher — 
has been held inapplicable.” * 

As regards ris major, Nichols v. Marsland,® which on that Vis major. E 
ground was distinguished from Fletcher v. Rylands, decides —— 
that a landowner who stores water on his own land and uses —— 
all reasonable care to keep it safely there is not liable for — 








injury caused to his neighbour by its escape if it was brought 
abont by some means beyond his control, such-as a storm 
= which amounts to ris major, or the act of God, in the sense that 
k — it is practically, though not physically, impossible to prevent it. es. o ! 
= Butit is doubtful whether this rule could be uniformly ae 
| applied to any source of danger or mischief kept on the land ; — 
as, for example, to the case of a tiger being kept on a man’s E 
Š land and escaping by lightning breaking its chain.’ 

* In India, the principle of Nichols v. Marsland has been pis major in 

* followed in cases of a similar character.’ Indis: 
The principles applicable to the disturbance of natural Principles * 
ricghts have already been partly considered in connection with —— et ah 



































the subject of “nuisances.”7 The following propositions —* meterai o 
-= may, however, be usefully added to complete the subject. aa 
| protect from liability must be imperative, Dhary Mahton (1877), I. L. R., 3 Cal., | Š 

and not pierely permissive, Canadiah 776. — — 
Pacis Ry. v. Parke (1899), App. Cas, *_ (1875) L- R., 10 Exch., 255. a, 
S35. And à fortiori an anavthorised + (1866) L. R., 1 Exch., 265; L. R., 3 * — 
* would not be protected, He ies ve —— — 


t Ry. Co. (1868), Le Ry 3Q. Br "s Nickels v, Marsan, ubi sp. ab pe 
260, per Bramwell, B. 

orme v. Taf Fale Ry. Co, ubi * Madras Ry. Co. v. Zemindar of Car- 
s ratenagaram (1874), L. R., 1 Ind. App., 
Maran Ry. Co. E ee of Car- 364; Ram Lall Singh v. Lill Dhary 
(1874), L R., 1 Ind. App, Jfañton (1377), I. L- R., 3 Cal., 776. — 

* Ss a Sore ee > Litt * See Chap. IV, Pat A 2 2 22 
— De = ae —— — 
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First—Two things must combine before a person com- | 
plaining of the invasion of his natural rights is entitled to 
` a remedy. 
a n There must be damage to himself and a wrong committed 
: by another.’ : 
Damnum absque mnpurul, or damage sustained without 
3 wrong committed, is not sufficient.’ z 
— Secondly—Injuria sine damno is actionable.’ 
* It being the invasion of the legal right which gives ground | 
z for relief, actual perceptible damage is not indispensable to 
— found the action. If the violation of the right is shewn, the 
a. law will presume damage. 
TAA Wood v. The case of Wood v. Waud* provides a good illustration 
EA of this principle. In that case the facts found were that 
= the defendants had fouled the water of a natural stream, but 
— that the pollution had done no actual damage to the plaintiffs 
i because the stream was already so polluted by simular acts 
—— of millowners above the defendants’ mills, and by dyers still 
A further up the stream, and by sewers from the town of Brad- 
* 


out ford that the particular pollution did not make the water less 
— serviceable than before. 

As to this, Pollock, C.B., in delivering the judgment of 
the Court said®: “We think, notwithstanding, that the 
“ plaintiffs have received damage in point of law. They had a 
“right to the natural stream flowing through the land, in its 
“natural state, as an incident to the right to the land on 
“ which the watercourse flowed, as will be hereafter more fully 
“stated; and that right continues, except so far as it may 











. n i * 3% 
t Mer v. Commissioners of Pagham “Navigation Co. (187 5), 1. FB, 2 Bi bo Se 
(1828), 8 B. & C, 855, 32 R. R., 406; at p. 705; Subramaniya v. —— 
‘Acton v. Blundell (1843), 12 M. & Wa e (1877) I. L. R, 1 Mad., 335; John 
324 (354). Young § Co. v. Bankier Distillery Co. 
è * Ibid. e (1893), App. Cas. at p. 698; McCartney 
4 le . = = 3 Wood v. Wand (1849), 3 Exch. at v. Londonderry and Lough Swilly Ry. Cos 

— «ip 772; Embrey v. Owen (1851), 8 Exch. (1904), App. Cas., 301. — 

— at p. 368; Sampson v. Hoddinott (1857), (I840) 3 Exch., 748. 
Tease — Swindon Water 3 At p. 772. 

ilts am — Pe. 
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“ have been derogated from by user or by grant to the neigh- * 
“ bouring landowners.” 
$ Thi is a case, therefore, of an injury to aright. The e 
“ defendants, by continuing the practice for twenty years, might 3 
A ‘establish the right to the easement of discharging into the 
“stream the foul water from their works. If the dye-works ° 
“and other manufactories and other sources of pollution above 
“ the plaintiffs should be afterwards discontinued, the plaintiffs, 
“who would otherwise have had, in that case, pure water, 
“would be eompellable to submit to this nuisance, which then 
“would do serious damage to them.” ; 
In Swindon Waterworks Company v. Wilts and Berks Swindon oe 
Canal Navigation Company, Lord Cairns, L.C., said: “ It is ina Wiis | | 
“a matter quite immaterial whether, as riparian owners of 44 Berts Cie 
“ |Vayte’s tenement, any injury has now been sustained, or has — 
“not been sustained, by the respondents. If the appellants | tr: 
“are right, they would, at the end of twenty years, by the * 
“exercise of this claim of diversion, entirely defeat the 
“ incident of the property, the riparian rights of Wayte’s tene- 
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=  Fourthly—Each recurring act of disturbance constitutes 
afresh cause of action.‘ 






“ment. That is a consequence which the owner of Wayte’s - —— 

“tenement has the right to come into the Court of Chancery Potr 

“to get restrained at once, by injunction, or declaration, as — 

“ the case may be.” ? a? 
ay Thirdly—Where there is neither damnum nor injuria no i 2i s 
* PA action can be maintained.’ | a 
— 


In such cases it-is the practice of 


t (1875) B. R., 7 H. L. at p. 705. 

2? The same principle was empbatically ` 
affirmed in MeCartneyy v. ——— 
and Lough Swilly Ry. Co. (1904)FApp. 
-» 301. 

x “8 Kali Kissen Tagore v. Jodoo Lal 
| Mae ty CER. (P C) 97: 
* a R., 6 Ind. App., 190. 

ak Lae Court of Wards v. Raja Leela- 
— (1870), 13 W. R., 48; Su- 
—— * RATE: —— T. Hn 
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~- R., 1 Mad., 335. And see Grand Junction 
Canal Co. v. Shugar (1871), L. R., 6 
Ch. App., 483; Clowes v. Staffordshire 
Potteries Waterworks Co. (1872), L. R., 
8 Ch. App.,'125; Maharani Rajroop 
Koer v. Syed Abul Hossein (1880), I. k. 
R., 6 Cal., 894; 7C. L. R., 529: L R, 7 ™ 
Ind. App., 245; West — Colliery Co., 












Ltd. v. Tunnicliff be Hampion, Ltd, ` * 


(1908), App. Cas.. 27 


74 








Mi 4tt-Geal. v. Council of Borough Monee Bewa (1878), 2 C. In Ry — 






=> Waterworks Co., ubi mup. 5 Land Mort- Ya Hoddinott (1857), 1 Q. B. Ne S. at p 


rn a, ae 2 Biekett v. Morris (1866), L. R., ii. | ————— Part I. 





( 258 ) — A ; 


the Court to grant an injunction to avoid a multiplicity of 
suits.» a i 
‘Ythly—Every occupier of land is primé facie entitled to 
enjoy all the rights incident to the possession or owns 
thereof without let or hindrance. : 
Hence upon any person -claiming to invade shoes rights — | 
hes the burthen of shewing that he is entitled to do so.” of 
A word as to the extinction of natural rights. It will be 
remembered that natural rights are not capable of extinction __ 
so long as the subject of them continues.to exist. , ° 
They may be suspended by virtue of an easement, reviving 

on the extinction of the latter, but neither by non-user nor by 
any other means short of the destruction of the subject-matter 


can they be extinguished.’ 


















Part II.—Natural Rights to Light and Air. F 
A.—Natural Right to the flow of Light and Air. _ aad 
Every owner or occupier of land has a natural right to 50- s 
much light and air as come vertically thereto.* — 
The right to the lateral passage of light and air over a- 
neighbour's land unobstructed by any act of his can only be 
the subject of an easement, as already seen.’ 

Light and air are publici juris; each man is free to take 
and use in the lawful enjoyment of his own property so much | 
light and air as come thereto. ge 















of Birmingham (1858), 4 K. & J., 528; Mari Mohan Thakoor v. Kissen Sundari 
Grand Junction Canal Co. ve Shugar, ubi 1884), I. L. R., 11 Cal., 52. » 
sup.; Clowes v. Staffordshire Potteries ° 3 See Chapter I, Part T, and Sampson 


gage Bankof India v. Ahmedbhoy (1883), 611 ;@Roberts v. Richards (1881), 50 L. J 
L L. R., 8 Bom., 35; Specific Relief Act, Ch., 297. 
ty dt (e), App. V. á * Gale on Easements, 8th Ed., p. ath 


© Bagram v. Khettranath Karfor ail 
(1869), 8 B: L. R., O. C. J. np aN at 
ee Re ee v. Nagu Shre ar 
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His neighbour's right is the same as his own, but these Neig hbours? 
= rights of enjoyment are mutually qualified, for neither owner —— a — 
ae ean prevent the other from making such lawful use of his land “ qualified. 
= as he pleases. | 

5 In this respect there is a distinction between the right to Distinguishe 
light and air and the right to the flow of water in a defined —— riglita — 
channel, and to the support of soil by soil, for in the ease of în water and 
light and air, there is not, as in the case of the other two — * of sup- 
rights, any original right of enjoyment which imposes a | 
~ Corresponding obligation on another.' 

A The man who deprives his neighbour of the accustomed 

flow of water in a defined channel, or of the support to his 

land, infringes a well recognised right of property unless he 

can prove an easement in justification.* 

But the man who is deprived of light and air by the acts 
of his neighbour, such as the erection of buildings, has still 
the right to so much light and air as come to him, but he 
cannot complain of the obstruction, however serious, unless he 
can establish his title to an easement of light and air.* 

The nature ‘and extent of these natural rights are Bryantv. 
= succinctly defined in the judgment of Bramwell, L.J., in the er- 
ease of Bryant v. Lefever4 He says*: “ What, then, is the 
4 “right of land and its owner or occupier? It is to have all 
= “natural incidents and advantages, as nature would produce 
“them; there is a right to all the light and heat that would 


TI come, to all the rain that would fall, to all the wind that 
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t Dalton v. Angus (1881), $ 6 F Cas. 
— at p. 753. 
ae a 3 See infray Parts HI and IV, and 
x _ Chap. IIT, Parts HI and IV. 
E 3 For the natural rights of property, as 
pamm by the maxim, ‘‘ Cujusest solum ejus 
que ad celam,” enable a man torbuild 












ot lights. By virtue of the same 
— property and the —— of 





“tele plates on his own land subject to 
——— that he shall not obstruct 


projection has been made lawful by — 
reservation, or other means, see Gale, ubi 
sup. But such lawfal diminution of the 
rights of ownership does not extend 


- beyond the protrusion itself, so that the __ 


owner thereof cannot prevent the owner of 


_the soil from erecting a building over- 
hanging the protrusion, Corbett v. Miil 


(1870), L. R., 9 Eq., 671; Harris v. De 





Pinna (1886), 83 Ch. D., 233 (260); > 


Ranchod Shami v. Abdulabhai Mithabhai 
(1904), I. L. R., 28 Bom., 428. 
* (1879) L. R., 4C. P. D; 172, 
s Ibid. at p. — } 

















“ would blow; a right that the rain which would pass over the 

“Jand’should not be stopped and made to fall on it; aright — | 
r “that the heat from the sun should not be stopped and re- 
“flected on it; a right that the wind should not be checked, -e 
“ but should be able4o escape freely; as if it were possible that “= 
“these rights were interfered with by one having no right, no Bx: 
“doubt an action would lie. But these natural rights are 
“ subject to the rights of adjoining owners, who, for the benefit 
“of the community, have and must have rights in relation to 
“the use and enjoyment of their property that qualify and 


eT +. ae 





Be | “interfere with those of their neighbours’ rights to use their 

È “ property in various ways in which property is lawfully and 
Sess “ commonly used.” = 
id . “ A hedge, a wall, a fruit tree, would each affect the land — r 
— “ next to which it was planted or built. They would keep off = 





“some light, some air, some heat, some rain, when coming 
“from one direction, and prevent the escape of air, of heat, 


A ro “of wind, of rain, when coming from the other. But nobody 
— “ could doubt that in such case no action would lie; nor will 


“ it in the ease of a house being built and having such conse- · 
“quences. That is an ordinary and lawful use of property, — * 
“ so much so as the building of a wall, or planting of a fence __ 
“or an orchard.” — 


















B.— Natural Right to the Purity of Air. 
Every man has a natural right to the purity of alr coming © 


to his land.’ ‘ `; 
Tt is essential to the health of the- community that t 


should be so. * wf 
Consequently private health is considered ofs — 2 


- importance than public benefit. ; j 
But it is not every coma that will give a cause of action. 
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A — * A. B Act, s 7), il. (b), App. Bing. N. C., 183; Flight v. Thom 
— Vin “This natural right may be re- (1889), 10 A. & E., 590; Crump.” — 
ae i by the acquisition of an easement — Lambert (1867), L. R., 8 Eq., at p. 41 . 








! pollute air, T. E. Act, s. 7 (è), APP. 2 See Chap. IV, Part I, A. 
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In some cases discomfort of itself is not a sufficient ground : 
a for relief." : E 
; The question whether or not the Court will grant relief for Mere discom- Sd 

mere discomfort largely depends on the nature of the locality sap ! 
where the pollution complained of occurs? 
In a town a man must accept the discomfort which may 
arise from the necessary operations of trade in his vicinity, l 
whereas. in other localities he may not be liable to submit ` 
to it. 
In any.case, the discomfort must be such as to materially fa 
interfere with the ordinary comfort of human existence.‘ e 
The question whether such discomfort is or is not material 
must depend inter alia on the habits and circumstances of the — 
person complaining of the pollution, the conditions of the a 
climate in which he lives, and the relative positions of the two i = 
properties.” =. 
What would not be material discomfort in England might —— 
very well be material discomfort in India, and vice rersä. — 
i Walter v. Selfe® is an instructive case on this point. Walter v. 
There the plaintiff, the owner of a dwelling-house in a rural oe no 
district, complained of the burning of bricks by the defendant 2s 
on his adjoining land which, though not dangerous to health, et 
was so offensive as to cause serious discomfort to himself and * 












= the inmates of his house. 

In the circumstances of the case the plaintiff was held 
entitled to an untainted and unpolluted stream of air for the > 
_ necessary supply and reasonable use of himself and his family. a 
“Untainted” and “unpolluted” air was considered to eet 
‘mean not — air as fresh, free, and pure as at the time 










-~ air not rendered, to an important degree, less compatible, or, 
ee Bi at least, not rendered incompatible, with the physical comfort 





-„ Fleming v. Hislop (1886), 11 App. Cas, — j * 
at s oe al 
* Walter v. Selfe, ubi sup. 
__* Walter v, Šelfe (1851), 4 De G. é S., € (1851) 4 De G. & S., 315; 20 L. Je 
Bib; 20 L. J. hae) 433; So v. Ch., 488. 
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of human existence, a phrase to be understood with reference 
to the climate and habits of England. 3 

The Court was further of opinion that the pollution of the 
plaintiffs air, though not injurious to health, was none the 
less a nuisance to be relieved against in causing serious and = 














It will be convenient to enumerate the headings under | 
which it is proposed to divide this branch of the subject. 5 
A.—Natural Rights in Streams or Rivers. — 
(1) Generally. i 
(2) Right of riparian proprietors to the use and con- 
sumption of water. zi 
(3) Right of riparian proprietors to the purity of water. 
(4) Rights of riparian proprietors to protect their lands 
From’ the operation of floods. 
5.—Natural Rights in Natural Lakes or Ponds. 
C.—Miscellaneous Natural Rights in Water. 
D.—Alienation of Natural Rights in Water. 
E.—Disturbance of Natural Rights in Water and Remedies 4 
therefor. 


— material discomfort according to plain, simple, and sober 
— notions amongst the English people. | 
‘* Material “< Material discomfort’ means such discomfort as excludes 
e discomfort.” .. E 
a any sentimental, speculative, trivial discomfort or personal 
ees `“ annoyance, a thing which the me! may be said ġo take no 
— “notice of and to have no caré for.” 
‘Terms of The terms of the injunction — in cases of pollution of 
ee. gir usually are that the defendant, his servants, workmen, and 
n agents be restrained from using the subject of the nuisance 
3 a in such manner as to occasion damage or annoyance to the 
Shee plaintiff? “4 
Co ©! Part LII—Natural Rights in Water. ` 









ysi i a 
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> 1 Per Lord Selborne in Fleming v. 
Jislop (1886), 11 App. Cas. at p. 690. 

2 Walter v. Selfe (1851), 8 De G. & S., 
815; 20 L. J. Ch., 433; Crump v. Lam- 





see Fleming v. Hislop (1886), L. R., 1 
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Whitworth (1871), 19 W. R., 804; 
v- Bedford (1873), 21 W. R., 449; and 







App. Cas., 686, and Chap. IV, Part T, A. E 
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A.—Natural Rights in Streams or Rivers. 


(1) Generally. 
All riparian proprietors (which term is usually-applied to 
all those who have the occupation or ownership of lands 
abutting on running streams or rivers) * have certain natural 


rights 
lands. - 
In 


in natural streams or rivers flowing past their 


rights of ownership in the water, but rights to the usufruct of 


the water.? 


They do not depend upon a grant or upon the ownership 
of the soil of the stream, but are jure nature incident to the 
ownership of the soil of the land abutting upon the stream.’ 

Thus it has been said that natural watercourses are like 


ways of necessity.* 


Natural rights in “ private streams” 


private streams as can be described as “ Natural.” ® 
In its ordinary sense, “stream ” means water running in ™ 





t See Ormerod v. Todmorden Joint 
. Stock Mill Co. (1883), 11 Q. B. D. at 
pp. 169, 170, 172. 

* Wood v. Wand (1849), 3 Exch. at 
= pP 775; and se Mason v. Hill (1833), 
=  § B.& Ad. at p. 24; 2 Nev. & Man. at 
pp. 764, 765; Embrey v. Owen (1851), 
6 Exch, 353; Dinkar v. Narayan (1905), 
LLR, 29 Bom., 357. 
ie * Rawgron v. Taylor (1855), 11 Exah. 
at p. 382; Chasemore v. Richards (1859), 
 ¢H. L. at pp. 379, 382; Stockport 
Waterworks Co, v. Potter (1864), 3 H. & 
| E ean; Court of Wards v. Raja 
_ Singh (1870), B. W. R., 48; Lyonvy. 
Py rs Co. (1876), 1 App. Cas. 
— ww 4. 68; 35 L. T., 569; 

25 W. R., 165; Ramer Pershad Navel 
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53; 1. L. R., 4 Cal, 633; North Shore 
Ry. Co, v. Pion (1889), 14 App. Cas. 
(P. C.), 612; 59 L. J. P. C., 25; 61 L T. 
4P. C.), 525. Thus the right to the 
enjoyment of the water belongs to the 
occupant of the bank, whatever the nature 
of his tenanc™ First Assistant Collector 
of Nasik v. Shamji Dasrath Patil (1873), 
I, L. R., 7 Bom., 209. 

* Rawstron v. Taylor, whi sup. 

$ Wood v. Wand (1849), 3 Exch., 748; 
Rawstron v. Taylor (1855), 11 Exch., 369 ; 
Sampson v. Hoddinott (1857), 1 C. B. N. S.. 
611; Morgan v. Kirby (1878), I. L. R., 


These rights are not in water, — 
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natural streams flowing past his land each riparian Character of 
proprietor “has certain natural rights. 


natural rights 
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There is, however, an exception 
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ae a defined channel," and it is in this sense that it must here be 3 
ae used in connection with the rights of riparian owners. | 
Meaning of A “natural stream ™ is a stream that flows at its source 
J um by the operation of nature, and in a defined channel. 

Natcral All natural streams, in order to be the subject of natural 


— rights, must flow in ‘known and defined channels, whether on 
the surface of the land or underground.’ 

And it seems that natural rights can exist in the inter- 
mittent, as well as permanent natural streams.' 
oa It has already been seen that there are no natural rights - 
e —— in artificial streams, but for the purposes of this distinction 
J —— between natural and artificial streams it is necessary to 
| ascertain what an artificial stream really is. 

The ease of Garved v. Martyn ® indicates that an artificial 
stream must be taken as the converse of a natural stream, 
and is, therefore, a stream which flows at its source by the 
Operation of man. 
=a iter of It remains to be seen what is the character of a stream 
oa whieh is ed aed Which starting as a natural stream is afterwards conducted in 
Joined by an © Particular direction by artificial means, and whether when 
— n natural stream is joined by an artificial stream it retains or 

changes its original character in contemplation of law. iam 

It appears from the authorities that a stream, if flowing 
in a permanent channel underground or on the surface 
whether it be called a natural stream as being one originally, __ 
or an artificial stream in regard to the particular means — 
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i Taylor v. Corporation of St. Helene Chasemore v. Richards (1859), 7 H.L.C., 2 
(1877), 6 Ch. D. at p. 2783; McNab v. 349. 

Robertson (1897), App. Cas., 129; 66 L. J. 4 Drewett v. Sheard (1886), w0. & P., 

P.C, 27; 75L. T., 666. 465; Trafford v. Rex (1832), 8 Bing., 204, 

See Gared y. Martyn (1865), 19 C. B. 84 R. R., 680; Narayan v. Keshav (1898), 

N. S., 732; and I. E. Act, s. 7, explana- I. L. Re 23 Bom., 506; I. E. Act, s. 7, 


tion, App. VII. explanation, App. VII. 
eE a soy asi Blundell (1843),12M.&W.,  * See Ramessur Pershad Narain Singh 

BH, Embrey v. Owen (1851), 6 Exch., v. Koonj Behari Pattuk (1878), I. L. R, 
Be _ 858; Rawstron v, Taylor (1855), 4 Exch., 4 Cal., 633; L. R., 6 Ind. App. 83; 








> — Broadbent v. Ramsbotham (1855), 4 App. Cas., 121; and Chap. II, Part 
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employed, must be regarded as possessing the incidents of a 
natural stream, conferring similar rights, and imposing similar 
obligations.’ 
Sutcliffe v. Booth? was an action by one riparian pro- Sutelife v. 
Booth. 
prietor — another for the pollution and diversion of a 
watercourse. The watercourse in question, as far as living 
memory went, had been used as a sewer, and the greater part 
of it had been bricked over, but it was admittedly, in its origin, 
a stream that was probably a natural stream, as there were 
various natural streams draining into it, and the conformation 
of the ground suggested the previous existence of a natural 
stream of some kind. 
On motion for a new trial it was held that it was a mis- 
direction to tell the jury that if the stream was artificial and 
* made by the hand of man the plaintiff had no cause of action. ws 
i In Nuttall v. Bracewell’ Channell, B., said he saw no Nuttall es. *8 
= reason why the law applicable to otdinnry running streams Sranan S 
~ and governing the rights of riparian proprietors on the banks — 
` thereof should not be applicable to a natural stream though — 
flowing in an artificial channel, as was held in Sutcliffe v. 
Booth,* though the case of an entirely artificial stream, as one * 
flowing from a river, might be different. Ee: 
The case of Holker v. Porritt® isin point. There a natural Holker ve 
stream divided itself into two branches; one branch running — * 
down to the river Irwell, the other running to a place where 
= it formerly emptied itself into a watering trough, and the 
= Overflow, without forming itself into any visible stream, diffused 
itself over the surface of the ground and discharged itself by 
| percolation through the surface or in small rills into the 
 Irwell. * 
The owner of the land on which the trough stood collected 
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_ * Sutcliffe v. Booth (1863), 9 Jur. N. S., Morland (1902), 1 Ch., 649. s 
- 1087; 82 L. J. Q. B., 136; Nuttall v. 2 (1863) 9 Jur. N. S., 1037; 32 L. J.” 
EE ETA (1866), L. R., 2 Exch., 1; Q B., 136. 
— ser SP v. Porritt (1873), L. R., 8 — 3 (1866) L. R., 2 Exch., 9 (14). 
— 107; Roberts v. Richards (1881), 50 L. J. + Ubi sup. 
a . 297; i Bailey $ Co. v. Clark, Son $ s (1873) I. R., 8 Exch., 107.» 
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( 266 ) : * 
the overflow into a reservoir and thence conducted it by a 
culvert to his mill which stood on the banks of the Frwell. 

a Thereafter he sold the mill with all water rights to the 
plaintiff, and the plaintiff sued the defendant for — — 
the tlow of water to his mill. 

The Court being of opinion that such artificial operations 
could not divest the stream of its former incidents, and that on 
the completion of the culvert the proprietor of the mill became 
possessed of the same rights as the proprietors on the banks 
of a natural stream, it was held that the plaiitiff could 

S maintain the action. 

Roberts v. In Roberts v. Richards! the defendant was appropriating 
Richards. | i 
for the use of newly built houses nearly all the water of a 
small stream which, originating in a natural spring on the é 
plaintiff's land, passed next through the defendant's land — 
and then through the plaintiffs land to his house. ‘The 
plaintiff alleged that so much of the stream as flowed through 
the defendant’s land was artificial and had been constructed at 
& time immemorial for the benefit of the plaintiff and his 
predecessors. It was held, on the authority of Sutcliffe v 
Booth, that as it could not be told when the artificial part of 
— the stream, if any, had been constructed, it must be deemed to 
— be a natural stream, but if it was in fact artificial it had been 
constructed so as to give all the rights of a riparian owner to 
the defendant and his predecessors in title. 7 

a * Co. x In Bailey & Co. v. Clark, Son & Morland} the plaintiffs — a 

— 4 j were the owners çt a mill which was situate upon an artificial 

— cut or channel through which water flowed from a natural 

river and was used for working the mill. The plaintiffs also 

owned a factory near the mill but a little higher up thé stream. ~- 
For the purposes of the factory the plaintiffs abstracted water 
from the stream flowing through the ‘artificial cut and returned 
the same quantity of water to the stream below the mill. The — 

- defendants owned a factory higher up the same stream, and 
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tg (1881) 50 L. Je Ch., 207. | z (1902) I Ch., 649, 
= Ubi rup. ay a 









. l — 267 j 
= 


for the purposes of their factory abstracted water therefrom, 
returning it diminished in quantity by evaporation. j 

: The plaintiffs, claiming a right to the whole of the water in 
_ the channel as being an artificial stream, sought to restrain 

the defendants from abstracting water so as to injure their mill. 
_ The artificial stream was known to have existed for some 

centuries, but there was no evidence as to when or by whom 

or on what conditions it had been originally constructed. 

The defendants’ factory was situate on the site of an old 

tannery for-the purposes of which water used to be withdrawn 
from the stream. There had also formerly been a fulling 
mill upon the stream above the plaintiffs’ mull. 

It was held by the Court of Appeal, following Sutcliffe v. 
Booth, that the origin of the artificial watercourse being 
unknown the proper inference to be drawn from the user of the 
Water and the other circumstances was that the channel was 
= Originally constructed upon the terms that afl the riparian 
= proprietors should have the same rights (including a right to 
use the water for manufacturing purposes) as they would have 
had if the stream had been a natural one. 

The principle established in these cases has been thought 
3 to be open to objection for the reasons pointed out by Mr. 
= Goddard in his work on Easements.? The question is of im- 
E portance not only to the person claiming the right, but to other 
— landowners, as involving various considerations affecting the 
: _ rights and obligations attaching to the enjoyment of the stream. 
E But it is difficult to suppose that these ®ənsiderations were 

not present to the minds of the learned judges who decided 

3 pE those cases, and the foundation of their opinion seems to be 
_ that if a man expends his labour in conducting a natural stream 
— an artificial channel without thereby affecting the 

fights of other landowfiers, it is only reasonable that he - 
sk — l be taken to possess the same rights in that stream as 

stream Ercetin in & ı natural channel.’ 
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Riparian tene- 
mert must 


on the stream, 


ions 


- prietors on 
natural private 


streams, 


Berks Canal Navigation Co. 





The effect of an artificial stream flowing into a natural 
stream is to cause the former to become part of the latter as 


soon as it reaches it. 


In order to give rise to riparian rights the tenements in 
abut naturally respect of which the rights are claimed must abut on the 


stream or river in the ordinary and regular course of nature, 


and for this purpose lateral contact is as effectual, jure nature, 


as vertical contact.” 


With regard to the rights of riparian proprietors in natural 
Sak pnta pro- private streams it may be stated as a general ptoposition, 
established both in England and in India, that every riparian 
proprietor has, subject to similar natural rights of upper and 
lower proprietors, the right to have water come to him in its 
ordinary and accustomed course, undiminished in flow, quantity, 
and quality, and unaffected in temperature, and to go from him 


without obstruction.’ 





subject to some special or larger right of 
one of themselves, see Bailey’ Co. v. 
Clark, Son §& Morland (1902), 1 Ch., 
649. 


1 Wood v. Wand (1849), 3 Exch. at | 


P. 779. 

2 Lyon w. Fishmongers Co. (1876), 
1 App. Cas., 662; 46 L. J. Ch., 68; 36 
L. T., 569; 25 W. R., 165; North Shore 
Ry. Co. v. Pion (1889), 14 App. Cas. 
(P.C), 612; 59 L. J. (P. C.), 25; 61 L. J. 
(P. C.), 525. 

3-Wright v. Howard (£828), 1 Sim. & 
Stu.,190; Mason v. Hill (1833), 5 B. & Ad., 
1; 2 Nev. & Man., 747; Embrey v. Owen 
(1851), 6 Exch.,353; Miner v. Gilmour, 
(1858), 12 Moo. P. C., 156; Chasemore v. 
Richards (1859), 7 H. L. C. at p. 382; 
Swindon Waterworks Co. v. Wilts and 


L: R, 7 H. L., 697; Kensit v. Great 


Egstern Ry. Co. (1884), 27 Ch. D. at 
* p. 130; John Young § Co. v. Bankier 


Distillery Co. (1893), App. Cas., 691; 
MeCartney v. Londonderry and Lough 
 Swilly Ry. :Co. (1904), App. Cas., 301; 
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(1906), App. Cas., 723 Sheikh Monoour 
Hossein v. Kanhya Lal (1865), 3 W. R., 
218; Court of Wards v. Raja Leelaland 
Singh (1870), 13 W. R., 48; Baboo 
Chumroo Singh w. Mullick Khyrub . lhmed 
(187 8), 18 W. R., 525; Rameseur Pershad 
Narain Singh v. Koonj Behari Pattuk 
(1878), I. L. R., 4 Cal., 633; L. R., 6 Ind. 


App., 33; L. R. ; 4 App. Cas., 121; Debi — 


Pershad Singh v. Joynath Singh (1897), 
I. L. R., 24 Cal, 865 (P. C.); L. R, 24 
Ind. App., 60; Sangili v. Sundaram 
(1897), I. L. R., 20 Mad., 279; Narayan 
v. Keshar (1898), I. L. R., 23 Bom., 506; 
Dinkar v. Narayan (1905), 1. L. R., 29 
Bom., 357; Eshan Chandra Samanta v. 
Nilmoni Singh (1908), I. L. Ð., 35 Cal., 


"851; and see I. E. Act, s. 7, ill. (A), 


App. VII. As to the right of riparian 


(1875), , propri€tors to-have the water come to 


them unaffected in temperature, see 
specially Mason v. Hill, whi sup. ; Orme- 

















rod v. Todmorden Joint Stock Mill Co. MANN 
(1883), 11 Q. B. D., 155; John Young 





sup. 


§ Co. v. Bankier Distillery Co., ubi 






















The respective and relative rights and obligations of Relative rights DES 


opposite proprietors in the use and enjoyment of the water of — 
a stream or non-tidal and non-navigable river flowing between — 

their respective lands were considered and defined by the —— ara 
House of Lords in the important case of Bickett v. Morris.” Bickett v. nee 


In that case the appellant and respondent were owners of rris = 
~ property directly opposite each other on the banks of a river. ee 
It was agreed that the appellant should build into the alveus 
E up to a certain fixed point, and the appe 
= Such agreement proceeded so to build; tut as his building 
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Narayan (1905), I. L. R., 29 Bom., 357 ; 
I. E. Act, s. 7, ill. (j), App. VIP 

— -3 Wright v. Howard (1823), 1 Sim. & 
F 190; Dudden v. Guardians of the 
| Elation Union (1857), 1 H. & N., 627. 
— © Bickett v. Morris (1866), L. R., 1 H. 
| ka Se. 47; Hunooman Dass v. Shama 
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6 Ind. App., 190. And see Great Tor- 


Churn Bhutta (1862), 1 Hay, 426 426; 
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E Thus, as was said by Baron Parke in Embrey v. Owen, Embreyv. 2 
E _ while referring to the right of a riparian owner in the water —— — 
F flowing past his land, “ The right to the benefit and advantage — 
“of the water flowing past his land is not an absolute and — 
“exclusive right to the flow of all the watér in its natural state — 
“».. . but it is a right only to the flow of the water, and 
* “the enjoyment of it, subject to the similar rights of all the j: 
; “ proprietors of the banks on each side to the reasonable 
5 “ enjoyment of the same gift of Providence.” be 
k And évery riparian proprietor has the same rights and is Hr 
= under the same obligations as his co-proprietors, whether he i 
= be a proprietor at the source, or at the end, of the particular = 
stream, or an intermediate proprietor.” > 
Where the two sides of a private stream belong to different Presumption tae 

owners, the soil of the bed of the stream is not the common n —J aia oa 
property of the respective owners, but is — to belong Prate streams ais 

to each in severalty usque ad medium filum aque. ipa 




























t in pursuance of 


Chowdhry (1863), 2 Hay, 541; Kali aa 
Kissen Tagore v. Jadoo Lall Mullick a 
(1879), 5 C. L. R. (P. C.), 97; L R. — 


rington Commons Conservators v. Moore — 6 
Steren⸗ (1904), 1 Ch., 347. For extent = 8 ě 
“of presumption where an ancient istand- 
divides the stream, Ibid. As to what 
is a private stream, see Chap. — 
B (2), 3 (a). 
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= * Pie 
= TS — —— a —— ae * — 
— ge * —— J 













operations extended beyond the point agreed upon, the respon- 
dents applied to the Court of Session in Scotland for a —— 
suspension and interdict against him, and brought an action 
to have it declared that he had no right to erect buildings on __ 
the solum of the river beyond the point agreed upon. — 
The case eventually came up to the House of Lords, 
and the decision of that tribunal laid down the following 
principles :— =a 

(a) Neither of two opposite riparian proprietors is entitled 4 
to use the stream or river in such a way as to 
interfere with its natural flow.’ 

(b) He cannot even protect his land from inundation if the 
means employed for such protection causes actual 
injury to the property of the opposite proprietor.’ 

(c) An obstruction to the current of a stream is an injury 
of which the Courts will take notice even though 
immediate damage cannot be described or actual loss 








predicated. 
Riparian owners on a public (ie. tidal navigable) river 
sof have, in addition to the right of navigation to which they are 





son _ entitled as members of the public, all the rights of riparian | 
' owners on a private stream or river (including a right of 
access to and from the river) subject to the publie right of 


navigation, and inter se are under the same obligations." 





1 See also Sheikh Monoour Hossein v, 3 And sec Earl of Norbury v. Kitchin 
Kanhya Lal (1865), 3 W. J~., 218; Att.- (1866), 15 L. T. N. S., 501. The obstruc- 
Genl. v. Earl of Lonsdall (1868), L. R., tion must be one which sensibly alters 


















7 Êq. at p. 387. the flow of water, Kalikissen Tagore v. — 
= 2 Att.-Genl. v. Earl of Lonsdale, wii Jodoo Lall Mullick (1879), 5 ©. L. R a 
sup. See also Venkatachalam Chettiar v. (P. C.), 97; L. R., 6 Ind. App, 190. i a : 


Zemindar of Sivaganga (1904), I. L. R., ~ * In order to give rise to riparian right — 
97 Mad., 409. But contra, apparently in in a tidal river it is necessary that the 
the case of an extraordinary or accidental bank sould be in natural daily contact 
flood, Menzies v. Breadalbane (1828), * with the stream laterally or vertically, a 
1 Bligh, N. R., 414 (420), 82 R. R., 103 North Shore Ry. Co. v. Pion (1889) 
(105); Venkatachalam Chettiar v. Ze 14 App. Cas. (P.C.), 612; 59L. J. P.C Si 
mindar of Sivaganga (1904), I. L. R., 27 25;6l L. T. (P. C.), 525. But, apparently, — 
Mad., 409, 411, or where by prescription in India a tidal Aal or creek may be so — ý 

or custom riparian proprietors can much the property of Government as to — 


embank against cach other, Ibid. exclude the ordinary riparian rights 
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Thus, if the natural condition of a public river in regard to 
the use and enjoyment of the water for all the usual purposes | ape: 
of the land be interfered with, the riparian owner who is thereby 
‘injured may maintain an action for the private injury, and is 
not bound to stand upon his right as gne of the public to 
complain only of a nuisance or an interruption to navigation. 

Such is the effect of the decision in Lyon v. F ishmongers Lyon v. * 
Co. This decision was followed in the later case of North —— 
Shore Railway Co. v. Pion, and held to be applicable to every oe Co. v. 
country m, which the same general law of riparian rights 
prevails, unless excluded by some positive rule or binding . 
authority of the lez loci. | 

In India, as between Government and riparian owners, 1t Possible ac- 
has been held that, assuming Government has the right to — rights 


regulate in the interests of the public the enjoyment and benefit ( sgains 














Government. a 
of the water in rivers and natural streams, a right to use the — 
water for irrigation may be acquired by long user, from vhieh —— 
an animus dedicandi on the part of Government will be — 
presumed.’ ion 

In an action for an interference with riparian rights the Pleadings. 3 





plaintiff must state that he, as riparian owner, is entitled to 
the flow of the water as it had been accustomed to flow, and 
that such flow has been seriously and sensibly diverted (or 
otherwise interfered with) so as to be an injury to his rights.‘ 











sai (2) Rights of riparian proprietors to th®use and consump- 

; tion of waters 

= The right of a riparian proprietor to have the water of a Nature ar 

= running stream on the banks of which his property lies flow sien 
_ down to his property as it has been accustomed to flow down 















unless they can be established as an “= Udi sp ii TM 
easement, Kalitissen Tagore v. Jodoo Lall > First Assistant Collector of Nasik wa 
—— Aoh, nii op *Shamji Dasrath Patil (1878), I. L. K., 7- Eo 
=" (1876), 1 App. Cas., 662; 46 L. J. Ch., Bom., 209. a 
en 6A; 35 L. Ta, 560 235 W. R., 165. And t Kali Kissen Tagore +. Jodoo —— 
_ ete to the same effect, Att-Geni. v, Lord Sfullick (1979), 5 C. L. R. (P. C), 97 
_ Lonsdale (1363), L. Ra, 7 Eq., 877. L. R., 6 Ind. App., 190. 
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is subject to the ordinary use of the flowing water by the other 
riparian proprietors on the same stream and to such further 
use, if any, on their part in connection with their property as 
may be reasonable under the circumstances." 

According to thg civil law and the old English authorities 
flowing water was said to be publici juris.” 

This gave rise to a misconception of the extent of the right 
to use and consume flowing water, and it was asserted that if 
flowing water was publici juris, the first appropriation of it 
to any useful purpose gave the person appropriating it a title 
against other riparian owners so as to deprive them of the 
benefit of the natural flow of water unless they had already 
made a beneficial use of the stream. 

oral v. Os This misconception was corrected in two very important 
Owen. cases, Mason v. Hill? and Embrey v. Owen,* in which it was 
successively laid down by judges of great eminence that 
_flowing water is publici juris, not in the sense that 16 is bonum 
vacans to which the first occupant may acquire an exclusive 
. right, but in the sense only that all may reasonably use it who 
have a right of access to it, and that none can have property 
in the water itself except in the particular portion which he 
may choose to abstract from the stream and take into his 
possession, and that during the time of the possession only.’ 
And in Orr Ewing v. Colquhoun ® Lord Blackburn pointed 
out that the case of Mason v. Hill has settled the law that a 
riparian proprietor has, as incident to his property in the land, 
a proprietary right“ to have the stream flowing past his land 
flow in its natural state, neither increased nor diminished, and 
this quite independently of whether he has yet made use of it, 
or, to use a former phrase, appropriated the water. And the 
statement of the law by Lord Kingsdown in Miner v. Gilmour ' 
DELT SS ia Sa a MS — 
1 John Young § Co. v. Bankier Distil- pasate (1851) 6 Exch., 353. 
wy Co. (1893), App. Cas., 691 (698). 5 See this view adopted in Perumal v. 
_ £ See Mason v. Hill (1833), 5 B. & Adn Ramasami (1887), I. L. R., 11 Mad., 16 
1; 2 Nev. & Man., 747; Embrey v. Owen = (21). 
h (1851), 6 Exch., 353. s (1877) L. R., 2 App. Cas. at p. 854. 


3 (1838) 5 B. & Ad., 1.; 2 Nev. & ? (1858) 12 Moo. P. C., 158. 
Man., 747. 
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points to the same conclusion. Since these decisions the 
dictum of Tindal, C.J., in Liggins v. Inge, that flowing: water 
is publici juris giving the first person who appropriates any 
part of it flowing past his own land to his own use, the right 
to the use of so much as he thus appropriates against any 
other, can no longer be regarded as law.’ 

The law relating to the use and consumption of water is 
perspicuously stated in Kent’s Commentaries,? and as this 
statement of the law was adopted by the Court in Embrey v. 
Owen,” it Vall be useful to reproduce it here. 

“Every proprietor of lands on the banks of a river has Statement of 
“naturally an equal right to the use of the water which flows mre the: 

“in the stream adjacent to his lands, as it was wont to run sumption of 
“(currere solebat), without diminution or alteration. No pro- 
“ prietor has a right to use the water to the prejudice of other 
“ proprietors, above or below him, unless he has a prior right * 
to divert it, or a title to some exclusive enjoyment. He has F. 
“no property in the water itself but a simple usufruct as it | e 
“passes along. ‘Aqua currit et debet currere’ is the language 
- “of the law. Though he may use the water while it runs 
“over his land, he cannot unreasonably detain it or give it 
“another direction, and he must return it to its ordinary 
‘channel when it leaves his estate.‘ Without the consent of 
“the adjoining proprietors he cannot divert or diminish the 
“quantity of water which would otherwise descend to the 
“ proprietors below, nor throw the water-back upon the pro- — — 
© “ prietors above, without a grant, or an uwiinterrupted enjoy- a 
= “ment of twenty years, which is evidence of it. This is the i 
= “clear and settled doctrine on the subject, and all the difficulty 
m _ “that grises consists in the ‘application. The owner must so 
“use and apply the water as to work no material injury or 
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1 See per Cave, J., in Ormerod v. _ * This explains the natural right of a én 

Todmorden Joint Stock Mill Co. (1883), “riparian proprietor to bave water come to. — 
Ry 1 Q B, D. at p. 101. him in its ordinary and accustomed 

— 38 Kent's Comm. Lect., 52, pp.439 course, Kensit v. Great Eastern Ry. Co. 

— ef neg. (1884), 27 Ch. D. at p. 131. 

8 (1851) 6 Eeh, at p. 300. 
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“annoyance to his neighbour below him who has an equal — 
“ might to the subsequent use of the same water; nor can he 4 
“by dams or any obstruction cause the water injuriously to 
“overflow the grounds and springs of his neighbour above 
“him. Streams of water are intended for the use and comfort 
“of man; and it would be unreasonable, and contrary to 
“the universal sense of mankind, to debar every riparian 
“proprietor from the application of the water to domestic, 
“agricultural, and manufacturing purposes, provided the 
“use of it be made under the limitations which-have been 
“= mentioned, and there will, no doubt, inevitably be, in the 
“exercise of a perfect mght to the use of the water, some 
“evaporation and decrease of it, and some variations in the | 
“weight and velocity of the current. But de minimis non a 
“enrat ler, and a right of action by the proprietor below would 
“not necessarily flow from such consequences, but would 
“depend upon the nature and extent of the complaint or injury 
"or the manner of using the water. All that the law requires 
“of the party, by or over whose land a stream passes, is that 
‘he should use the water in a reasonable manner, and so as ~ 
“not to destroy, or render useless, or materially diminish, or 
“affect, the application of the water by the proprietors above E 
“or below on the stream. He must not shut the gates of his 
“dams and detain the water unreasonably, or let it off in 
“unusual quantities to the annoyance of his neighbour. ~ 
“Pothier lays dow the rule very strictly that the owner of 
“the upper must not raise the water by dams, so as 
“to make it fall with more abundance and rapidity than it 
“would naturally do and injure the proprietors below. But 
“this rule must not be constryed literally, for that Would be 
“to deny all valuable use of the water to the riparian pro- 
“prietors. It must be subjected to*the qualifications which — 

“have been mentioned, otherwise rivers and streams of water 
- “vould become utterly useléss, either for manufactories or 
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1 See Dinkar v, Narayan (1908), J; L. R., 19 Bom., 357; I. E. Act, s. 7, ill. ( U): 
App. vip ‘ 
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= “agricultural purposes. The just and equitable’ prineiple is pes: 
4 “ æiven in the Roman Law: ‘Sic enim debere quem meliorem — 
k “t agrum suum facere, ne vicini deteriorem faciat’ ” ⸗ — 
Aeccording to this statement of the law the present topic Ontinary bn i 
may conveniently be divided into two parts, one as regards use of water. 
what is commonly called the ordinary, or primary, use of ; 
water, and the other as regards what is commonly called the 
extraordinary, or secondary, use of water. 
This division of the subject was made use of in the well- —— 
known case of Miner v. Gilmour, where Lord Kingsdown in à 
delivering the judgment of the Privy Council stated the rule — 
- in terms which have since been generally adopted — x 
“ By the general law applicable to running streams, every k 
“ riparian proprietor has a right to what may be called the =f 
“ordinary use of the water flowing past his land; for instance, sa 
“to the reasonable use of the water for his domestic purposes ‘ fim 
“and his cattle, and this without regard to the effect which vane 
“such use may have, in a case of deficiency, upon proprietors i ana 
“lower down the stream.” % ; E 
“ But, further, he has a right to the use of it for any pur- 2 
‘“ pose, or what may be deemed the extraordinary use of it, . 
“ provided that he does not thereby interfere with the rights of ~ E 
“other proprietors, either above or below him.” — 
“ Subject to this condition, he may dam up the stream for — 
tho purpose of a mill, or divert the — for the purpose of - Se 
a “irrigation.” — 
* But he has no right to interrupt the regular flow of the a 
aki “stream, if he thereby interferes with the lawful use of the — 











t (1858) 12 Moo. P. C., p. 155. ` 
2 See John White § Sons v. J. § M, 
White (1906), App. Cas., 79, 80, 
> Jn Lord Norbury v. Kitchin (1863), 
SF. & F., 292; 9 Jur. N. S., 132, it was 
o or a motion for a new trial katioi. 
whether” the doctrine had not been too 
- broadly stated by Lord Kingsdown, but 
oe _ it was unnecessary to decide the point, as 
the Court found the defendant bad not 
ita ecient 
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Martin, B., however, adopted Lord 
Kingsdown’s statement at the trial and 
concurred in it on the motion, and in 
“ Nuttall v. Bracewell (1866), L. R., 2 
Exch., pp. 9, 13, it was approved by 
- Martin, B., Channell, B., and Pollock, 
C.B., and it may now be taken as 
correct, see Bailey § Co. v. Clark, Son § 
Morland (1902), 1 Ch., 649; and John 
White § Sons v. J. $M. White, ubi mi 








And see further, infra, Wit ae 
— al ) : 
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~ water by éther proprietors, and inflicts upon them a sensible 
e (a) The Ordinary: Use of Water. y 


it may be taken”as settled law that every riparian pro- 
prietor has an unrestricted right to the use and consumption 
of the water flowing past his land for washing, drinking, and 
domestic purposes, and for his cattle, ad larandum et ad 
petandum.* In the exercise of such ordinary rights he may 
exhanst the water altogether without reference to’any lower 





ase of 











proprietor.” 
ies (bh) The Extraordinary Use of Water. 
— a Although it is now well established, both in England and 
— ase at India, that a riparian proprietor may take and use the water 
— flowing past his land for purposes of benefit and utility to the 
Eo riparian estate, such as, ordinarily, irrigation and manufacture, 
— such user is subject to the condition that it does not inflict any 










sensible injury on the other riparian proprietors or interfere 
with the lawful use of the water by them.’ This condition 





; that its 
purposes must be connected with, or incident to, the riparian 
tenement: and that the water which is taken and used must 

















+. Mui (1839), fF B. & Ad., 1; | Miner v. Gilmour, ubi sup.: Lord Nor- p 
* vV. Owen bury v. Kitchin (1863), 3 F. & F., 292; d 
353; Miner v. Gilmonr 





Swindon Waterworks Co. v. Wilts and 
Berks Canal Nar. Co., ubi r e> First 
(ollector of Nasik v. Sha 

„Patil (1878), L L R., 7 i 209; 
ee Peramal v, Ramaseni, abi sup; Dabi S 
Ce. (1901), App Can, 30 Singh v. Joynath Singh (1897), 
White § Sons v. J. ¢ M.” I. L. R, 24 Cal., 865; La, 4 ee 
Peramal v. Ramasami App, 60; Narayan v. Keshav (1898), 
re 16; Dinka? I. L R, 23 Bom., 506; McCartney 5 
1. L. R, 29 Bom, Zondonderryand Lough Swilly Ry. Co. F 
aan App VII. >> 1 v. —— (1905), I. L. 
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be restored substantially undiminished in volume and T 
~ unchanged in character.! | — 

In considering these particular requisites of a valid extra- 
ordinary user it will be convenient to consider the English and 
Indian law separately. 

As to what is a reasonable user no general proposition is English law, 
deducible from the English authorities. 

The question can only be determined by the particular Question of 
circumstances of each case, the extent of the estate, and the ————— 
nature and purpose of the user2 

In America, a very liberal use of the water, for the American law. 
purposes of irrigation and for carrying on manufactures, has * 
been allowed. In France, also, a riparian proprietor is French low. 
= Allowed considerable latitude in the use of water. He may use 





+’ 
te pa 





it en bon père de famille, à son plus grand avantage. He may TR o 
make trenches to conduct the water to irrigate his land, if he — 
= return it with no more loss than that which the irrigation as 
z eaused.? — 





In England, however, a user to that extent would not English taw o 
i necessarily be permitted; nor would it in every case be deemed C" 
= A lawful enjoyment of the water, if it was again returned into 
| the stream or river with no other diminution than that which 
was caused by the absorption and evaporation attendant on the 
= irrigation of the lands of the adjoining proprietor.‘ As Baron 
Parke said, in Embrey v. Owen, “ This must depend upon the Embrey v 
“ circumstances of each case. On the ene hand, it could not?" “7. 
“be permitted that the owner of a tract of many thousand — cae 
‘acres of porous soil, abutting on one part of the stream, could — 
































= “be permitted to irrigate them continually by canals and — 
qdraiũs, and so cause a serigus diminution of the quantity of == 





~ _> See McCartney v. Londonderry and D. at p. 168; 52 L. J. Q. B. at p. 450. — 
— — —* ubi sup. at pp- 806, o Sn Wood v. Waud (1849), 8 Exch. at 2 5a 
2 f — p- 781; Embrey Vv. Owen (1853), 6 3 : as À — 
—— p 371. = ; r 
N Embrey v. Owen (1851), 6 Exch., p. * Se Wood v. Wand; — nae 
__ Stock Mill Co, (1883), I. L. R * 1880 6 Fach. at p. 972, 
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* “ water, though there was no other loss to the actual stream 
“than that arising from the necessary absorption and evapora- 
“tion of the water employed for that purpose; on the other 
“hand, one's common sense would be shocked by supposing 
“that a riparian owner could not dip a watering pot into the 
“stream in order to water his garden, or allow his family or 
“eattle to drink it.” . 

In Swindon Waterworks Co. v. Wilts and Berks Canal 
Nevigation Co, Lord Cairns, in a judgment which is now 
| . regarded as having settled and almost codified the law on the | 
Wie subject of riparian rights? said that for the purposes of 
Page irrigation or manufacture connected with the riparian tenement 
a there may be a use and diversion of a ranning stream, provided 

E such use be reasonable, and that a reasonable use would 
a: Ba depend on the water being restored after the object of irrigation 
wea or manufacture had been answered in a volume substantially 
a equal to that in whieh it had passed before, and in some 
Bae degree on the magnitude of the stream from which the 
abstraction was made over and above the ordinary use of A 
water. 
~ Br Applying this test to the facts in that case the House of 
Reece. Lords decided that the diversion of a natural stream into a 
— permanent reservoir for the purposes of an adjacent town in 
ne way connected with the riparian tenement was a confisca- 
tion of the rights of the lower riparian proprietors and an 
annihilation of that portion of the stream which was used for 
those purposes, Jught to be restrained.’ 

Similarly, in Roberts v. Gwyrfai District Council,’ the 
defendants had taken water from a lake for the purpose o 
supplying villages within their district not being part eir 
riparian estate, and thereby diminished the flow of water in 
a natural stream which was utilised for driving the plaintiffs 

mill. The Court of Appeal, relying on the Swindon case, — 
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3 See also Medway Navigation Co. Y 
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ee affirmed the decision of the lower court, granting an injunction 

— perpetually restraining the defendants, their servants, ete., 

“from taking any water from the lake for the purpose of 

“supplying their district with water and from doing any 
‘other act for that purpose whereby the ilow of water in the 
“stream through and by the plaintiffs mill and lands should 
“ be diminished.” ! 

So, too, in MeCartney v. Londonderry and Lough Swilly MeCartney — 
Railway Co.2 where the respondents, who, for the purposes of a —— 
railway crossing, owned a small strip of land abutting on each **"¥ Ry. — = | 

_ side of a natural stream, claimed a declaration of their right as — 
& riparian owner to insert a pipe in the stream at the crossing | 
and carry off at least 15,000 gallons of water daily to a tank 

_ half a mile from the crossing, and there to consume the water 
in working their engines over many miles of their own railway 
and over the lines of other companies over which they had 
running powers, it was held that they had no such right and 
that the appellant was accordingly justified in stopping up the 
pipe. Lord Macnaghten, in observing that such proposed user 
was neither legitimate nor permissible, says “— 

“There are, as if seems to me, three ways in which a 
“ person whose lands are intersected or bounded by a running 
“stream may use the water to which the situation of his 

_ “property gives him access. He may use it for ordinary or 

_ “primary purposes, for domestic purposes, and the wants of 

“his eattle. He may use it also for soms other purposes— 

“sometimes called extraordinary or secoadary purposes— 

= “provided those purposes are connected with or incident to ne 
“his land, and provided that certain conditions are complied — 

E with. "Then he may possibly take advantage of his position =. 

“to use the water for purposes foreign to or unconnected with 

s riparian tenement. ~ His rights in the first two cases are 

a same. In the Guat aay eae Oe See 
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z (1904) App. Cas., 301, overruling 
Earl of Sandwich v. Great Northern _ 
Ry. Co. (1878), 10 Ch. D., We. eo 

3 Jbid, at pp. 306, 307, 
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And in England it has been suggested for consideration 





“all. . . . Under what category does the proposed user of the 
“railway company fall? Certainly it is not the ordinary or — 
“primary use of a flowing stream, nor is it, I think, one of 
“those extraordinary uses connected with or incidental to a 
“riparian tenement which are permissible under certain 
“conditions. In the ordinary or primary use of flowing water 
“a person dwelling on the banks of a stream is under no 
“restriction. In the exercise of his ordinary mghts he may 
“exhaust the water altogether. No lower proprietor can 
“complain of that. In the exercise of rights extraordinary 
“ but permissible, the limit of which has never been accurately 
“defined and probably is incapable of accurate definition, a 
“ riparian owner is under considerable restrictions. The use 
“must be reasonable. The purposes for which the water is 
“taken must be connected with his tenement, and he is bound 
“to restore the water which he takes and uses for those 
“ purposes substantially undiminished in volume and unaltered 
“in character.” 

On the other hand, if the abstraction of a definite and 
relatively small quantity of water by a riparian owner has 
caused no sensible injury to the complaining party the 
latter will not be entitled to damages on the ground of 


‘unreasonable user, even though the purpose for which the 


water is used on the riparian estate is not one of utility 
thereto. 

Thus, in Lord Norbury v. Kitchin,’ where the defendant 
took 8000 to 9006 gallons of water from a natural stream 
which sent down 330,000 gallons of water per diem and used 
the water so taken for the purpose of making an ornamental 


pond on the riparian estate, the Court decided that sfich user J— 


was not unreasonable and discharged the rule for a new 


whether the development of trade and the use to which the a 





1 (1862) 3 F. & F., 292 ; 9 Jur. N. S., 132. 
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may not in special cases modify the usual doctrine of extra- 
ordinary user.' 

The law of India does not differ from the law of England Indian law. _ 
as regards the rights of riparian proprietors to the use of 
water in natural streams.” i 

In India, as in England, the natural right in the water is 
not a right of ownership or a right to the exclusive use of 
the water, but a right of usufruct for all reasonable and legiti- 
mate purposes, not materially interfering with an equally 
beneficent enjoyment of the water by other riparian pro- 
prietors.” 

What is a reasonable or unreasonable use of the water 
is a question of fact to be determined by the particular 
circumstances of the case.‘ 

In Perumal v. Ramasami Chetti’ 
the English law, that riparian proprietors are entitled to use 
and consume the water of the stream which their land adjoins 
for drinking and household purposes, for watering their cattle, 
for irrigating their land, and for purposes of manufacture, 
subject to the conditions (a) that the use is reasonable, (b) that _ 
it is required for their purposes as owners of the land, and (c) 
that it does not destroy or render useless or materially 
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it was decided, following Perumal +. 
Ramasamt 


Chetti. 





Wards v. Rajah Leelalund Singh (1870), 
13 W. R., 48; Baboo Chumroo Singh v. 


1 See Ormerod v. Todmorden Joint 
Stock Mill Co. (1883), 11 Q. B. D. at 








p- 168; 52 L. J. Q. B. at p. 450. 
2 Perumal vo Ramasami (1887), I. L. 
R., 11 Mad., 16; Debi Pershad Singh v. 
Joynath Singh (1897), I. L. R., 24 Cal., 
865 (P. C.), L. R., 24 Ind. App., 60; 
Narayan >. Keshao (1898), I. L. R., 23 
Bom., 506; Dinkar v. Narayan (1905), 
I. L. R., 25 Bom. 357; Eshan Chandra 
- Samanta v. Nilmoni Singh (19087, J. le è 
ec. a. And see North Shore Ry. 
Co. v. Pion (1889), 14 App. Cas. (P. C.), 
; 59 L. J. P.C., 25; 61 L. T. (P. C.), 
TO Ie Mu Bek, a 7 7, ill. (A), 



















Mullick Khyd Ahmed (1872), 18 W. E., 
525 ; First A.vistant Collector of Nasik 
v. Shamji Dasrath (1878), 7 Bom. H. C., 
209 (212); Perumal +. Ramasam: (1887), 
I. L. R, 11 Mad., 16; Debi Pershad 
Singh v. Joynath Singh, ubi sup. ; Sangili 
vy. Sundaram (1897). I. L. R., 20 Mad., 
279; Narayan v. Keshar, ubi sup. 
* Court of Wards v. Rajah 
Singh: Perumal Ramasami ; Debi Per-" 
shad Singh v. Joynath Singh; Narayan 
v. Keshar, ubi sup. This is a q 
which a Mamlatdar has jurisdiction to 
decide in Bombay under Bombay Act IIT | 
of * s. 6, Narayan v. Keshac,whi sup. 
* (1887) J. L. R.. 11 mea ——— — 
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diminish or affect the application of the water by lower 
riparian proprietors in the exercise of their rights. = 
And the recent decision of the Privy Council in Debi 
Pershad Singh v. Jonath Singh (on appeal from the Calcutta A 
High Court) clearly defines the limits within which in India a- 
riparian proprietor may use the water of a natural stream 
flowing through or past his land for the important purpose of __ 
In that ease the appellants, who were the plaintiffs in the 
first Court and proprietors of a mechal including three mouzaks k 
through which a hill stream or nullak ran, claimed the right to 
divert the water of the stream for the purpose of irrigation, 
and store so much on their land as they required for such 
purpose, leaving the surplus, if any, for the use of the pro- 
prietors below. It was held by the Privy Council that the law 
gave no such right. Lord Watson in delivering judgment 
said?: “The right of a riparian proprietor to divert and use 
“ water for the purpose of irrigation is certainly not understated 
“im the plaint. The right claimed by the appellants inthe 
“ first conclusion is not less broadly asserted in the body of 
| “the plaint, and is neither more nor less than a right on the 
i “part of an upper proprietor to dam back a river running _ 
through his land, and to impound as much of its water as _ 
“he may find convenient for the purposes of irrigation, leaving 
“only the surplus, if any, for the use of the proprietors below.” 
“In the absence of a right acquired by contract with the 
“lower heritors, or-by prescriptive use, the law concedes no 
“such right." The common law right of a proprietor, in the — 
_ 5 position of the appellants, is to take and use, for the purpose — 
es — sò mesh only of the water of the streanf as can 
“be abstracted without materially diminishing the quantity — 
“whieh is allowed to descend for the use of riparian pro- 
— — ani without — its quality. What i f 


E tthe same effect, Eshan Chan- 
— Samanta v. Nilmoni Singh = fe 
i L. R., 35 Cal., 851, where the Į ff 
— the same unrestricted ri 
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cei. quantity of water can be extracted and consumed, without 
F p infringing that essential condition, must in all cases ‘be a 

= “question of circumstances, depending mainly upon the size 
“of the river or stream, and the proportion which the water 


ag _ “abstracted bears to its entire volume.” = - 






























(3) Rights of riparian proprietors. to the purity of water. a 

. IN 

The pollution of the water of a stream, whether natural! or Similar rights 

artificial? which is not supported by an easement, is an a 
bes — — l l r 

_ infringement of the natural right of riparian proprietors on maer eiaa E 

_the banks of a natural or artificial stream, respectively, to the stream — 

to purity of : 
purity of the water.’ water, ‘ 


The obligation imposed on upper riparian proprietors by 
- virtue of such natural right is that they shall not so use the 
water of the stream as to render it unfit for any use by any 
= lower riparian proprietor, whether such use be for ordinary or 
-= primary purposes or for the extraordinary or secondary 
purpose of manufacture." 
And it seems that the licensee of a riparian proprietor on 
an artificial stream may maintain an action for the pollution 
~of water which he brings on to his premises from the artificial * 
= stream by permission of the licensor upon the principle that : Re: 
— no man is entitled to cause polluted water to flow on to his — 
pahor s premises without having a special —* to do so. a 


* -l Wood v. Waud (1849), 3 Exch., 748; * John Young-§ Co. v. Bankier Distil- 
ax 7 R. R., 809; Hodgkinson v. Tini lery Cos; McCar.ney v. Londonderry and — 2 
(1863), 4 B. & S., 229 ; John Young § Co. Lough Swilly Ry. Co., ubi sp. — — 
py. Bankier Distillery Co. (1890), App. $ Whaley v. Laing (1857-1858), 2 — 
Ca oo hehe beng bh Londonderry and | H. & N., 476; 3 H. & N., 675, 901; EES 
gh Swill? Ry. Co: ROR App. Cas., _ Hodgkinson v. Ennor, whi sup. at p. | — i 
1 (807); I. E. Act, s. 7, il. (f), “H1. And see the same principle applied i 
» VII. in Ballard v. Tomlinson (1885), 29 Ch. ae = 
“ant wd v, Wand, ubi sup.; Stockport B., 115 (C. A.). But the right Ee ee 
“Wace s Co. v. Potter (1864), 3 H. & action in this case is founded not on the — — or 
3., 300. right to use the water of the stream, bug po 4 af 
on the injury to the property of the + E 
plaintiff by reason. of the polluted water e ? 

















* right wil exist notwithstanding 
| that the rip iparian owner has no right that 
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(4) Bight of riparian proprietors to protect their lands from 
the operation of floods. 


Extent of the 


ia Riparian proprietors are entitled to protect themselves 
rig 


against the water of a stream or river rising in flood and over- 
flowing their lands, provided they do not thereby cause any 
injury to the lands and property of other riparian proprietors.’ 

This is a qualification of the rule that where there is a 
natural outlet for natural water no one has a right for his own 
purposes to diminish it.? ; 

But the right of protection 1s apparently absolute in the 
ease of an extraordinary or accidental flood,*® or where by 
prescription or custom riparian proprietors can embank 
against each other.* 





B.—Natural Rights in Natural Lakes or Ponds. 

Under the Indian Easements Act,’ riparian proprietors 
have the same rights in natural lakes or ponds into or out 
of which a natural stream flows, as in natural streams. 


C.—Miscellaneous Natural Rights in Water. 

It will be remembered that natural rights in water do not 
come into existence so long as the water does not flow in 
known and defined channels, whether on the surface or 
underground.’ 

- Hence, water confined in a well or tank, though the subject 
of ownership,’ gives no natural right as against adjoining 








> Water confined 
in well or tank. 








1 Trafford v. The King (1832), 8 Biog., 
204 (211); 34 R. R., 680 (685); At.-_ 
Genl. v. Earl of Lonsdale (1868), L. R., 
7 Eq., 377; Nield v. London and North- 
Western Ry. Co. (1874), L. R, 19 
Exch., 4; Jmam Ali v. Poresh Mundul 
(1882), I. L. R., 8 Cal., 468. And ee 
Narayana Reddi v. Venkata Chariar 
(1900), I. L. R., 24 Mad., 202; Venkata- 
chalam Chettiar v. Zemindar of Siraganga 
(1904), I. L. R., 27 Mad., 409. 

? Nied v. London and North-Western 


Aor 


_ Ry. Co; Imam Ali v. Poresh Mundul, 









ubi sup. 2 

3 Menzies v. Breadalbane (1828), 1 
Bligh N. R., 414 (420); 32 R. R., 102 
(108); Venkatachalam Chettiar v. = 
Zemindar of Sivaganga, ubi sup. at . 
pp. 409, 411. 

t Ibid. 

+ S. 7, ill. (4), App. VII. 

ë See supra, Part ILI, A res 


21 L. J. Q. B., 153. 


=, 
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— owners that it shall not by anything lawfully done on their 
= land be drawn off or that the percolation of water to such 
= well or tank by which it is supplied shall not be interfered 
> with. i 
Similarly, a landowner who for the purpose of working Percolations. 
his mill, or for other purposes, uses water derived from 
percolations has no right of action against his neighbour if 
the latter in the lawful enjoyment of his own property does 
or causes anything to be done which diminishes or stops 
such percolations.2 The corollary of these propositions is 
= that the owner of land containing underground water, which 
percolates by undefined channels and flows to the land of a 
= neighbour, has the right to divert or appropriate the perco- 
_ lating water within his own land so as to deprive his 
~ neighbour of it. — 
The motive of the act of drawing the water away or f 
= Stopping the percolation is immaterial, for no use of pro- 
perty which would be lawful if due to a proper motive can 
become unlawful because it is prompted by a motive which 
is improper or even malicious.‘ 
It is the act, not the motive for the act, which must be 



















| regarded.’ 

— * Further, every landowner has a natural right to collect Natural right 

= And retain within the limits of his own land surface water retain surface 

=~ not flowing in a defined channel.’ water. — 
2 = But the general rule that a landowner ^as a natural right General rule a 
> a subject to | 

















* Acton v. Biundeli (1843), 12 M. & W., ee Be 


* Kawstron v. Taylor (1855), 11 Exch., 
S24; see this case fully set out in Chap. at Ses i 


69; 25 L. J. Exch., 33: Broadbent v. 















_ AIT, Part TIT, C. | > Ramsbothim (1855), 11 Exch., 602; 25 Ma 
S $ Acton v. Blundell, ubi sup. ; Chase- . L. J. Exch., 115; Mayor of Bradford v. — 
wvore v. Richards (1859), 7 H. L. C., 349; Pickles (1895), App. Cas. 587; 64 L. J. | — 


~ Ballard v. Tomlinson (1885), 29 Cy. D., Ch. 759; Bunsee Sahoo v. Kali Pershad — 
_ 1b (123) ; and see Mayor of Bradford v. (1870), 13 W. R., 414; Robinson v. Ayya = 









__ Pickles (1895), App. Cas., 587; 64 L.J. Krishnama Chariyar (1872), 7 Mad. H. me 
Cha, 759, and Chap. III, Part IIT, C. Cr at p. 46; Bari Molen Thakar J eee 
— Chasemore v. Richards; Mayor of Kissen Sundari (1884), I. L. R., 11 Cal, * 

phe if iv. Pickles, ubi sup, 52; Perumal v. Ramasami (1887), I. L. 

©“ Mayor of Bradford v. Pickles, ubi R., 11 Mad., 16, and see T. E. Act, s. — 

Aga —— ill. (4), App. VII. = 
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reference to the particular facts, explained as laying down | 
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to divert or appropriate within his own land, without regard 
to his neighbour, water percolating ‘or flowing in undefined 
channels must be taken with this reservation, that, if he 
cannot effect such diversion or appropriation without appro- 
priating water frora a stream flowing in a defined channel, 
he may not do so at all. S 

This, as recently explained," was decided in the case 
The Grand Junction Canal Co. v. Shugar? in which the facts 
were that the defendant acting on behalf of a local sanitary 
board drew off by a drain subterranean water over which the _ 
stream which supplied the plaintif company’s canal flowed, ` 
and in consequence of such withdrawal of support, the surface 
stream sank to a lower level and the supply of water to the 
canal was diminished. 

Upon these facts Lord Hatherley, L.C., said :? “ As far as 
“regards the support of the water, all one can say is this: 
“I do not think Chasemore v. Richards, or any other case, has 
“decided more than this, that you have a right to all the 
“water which you can draw from the different sources which 
“may percolate underground; but that has no bearing at all 
“on what you may do with regard to water which is in a 
“defined channel, and which you are not to touch. If you 
“cannot get at the underground water without touching the _ i 
“water in a defined surface channel, you cannot get at it at ; 
“all, You are not by your operations, or by any act of yours, 
“to diminish the®water which runs in this defined channel, 
“ because that is not only for yourself, but for your neighbours — E 
“also, who have a clear right to use it, and have it come to a 
“them unimpaired in quality, and undiminished in quantity.” a 

In the recent case of English v. Metropolitan Water Board, — 
these words were not given the full and literal meaning a 
apparently assignable to them, but the decision was, byl 
























Š Maatiah v. Maropolitan Water Board. 25.8 Ibid. êt p, 487. 
(1907), 1 K. B., 588, «ce farther, — 4 Ubi sup 
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that if a diversion or appropriation of underground percola- 
tions results in the abstraction and appropriation of water 
from a surface stream, such first-mentioned diversion or 
appropriation will be wrongful by reason of the „resulting 
appropriation. | 

It is, therefore, important to note that the essence of the 
wrong lies in the appropriation of the water of the surface 
stream; the mere resulting abstraction or diversion thereof 
without appropriation would not be actionable, and in such è 
case the right of diverting or appropriating the underground 
water would remain intact.? 

Not only has every landowner a natural right to collect Natural right 
and retain within the limits of his own land surface water not ” aE 
flowing in a defined channel,’ but he has also the right to 
‘draw it off on to his neighbour’s lower lands? or put it to 
whatever use he pleases, agricultural or otherwise.* 

But though there is a natural right of drainage from Right ciat d — 
higher lands to lower lands of water flowing in the usual charge ont — 
course of mature and in undefined channels, there is no acquired by 
obligation upon an adjoining landowner to submit to an 
artificial discharge of water from his neighbour's lands, unless, 
~as has been seen, he is bound by an easement to do so.’ 

It is the natural right of every landowner to defend his fn Geli ma 
land from injury by the sea whatever result the exercise of from injury —F 
a such right may have on his — 
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— al 1 It is apprehended, however, thatthe  ( 1877), I. L. R., 1 Mad., 335; [mam Ali 
| e abstraction and appropriation of the sur- v. Poresh Mundul (1882), I. L. R., 8 Cal., — 
face stream in order to give a cause of 468; John Young & Co. v. Bankier =e 
action must be substantial, see infra, F. œ Distillery Co. (1893), App. Cas., 691 ; and ; aoa? 

2 See supra. . see the I. E. Act, s. 7, ill. @®), Apps VI. eee 
a 3 Smith v. Kenrick (1849), 7 C. B. at + Rawstron v. Taylor; Broadbent v. — — 

hemi Rawstron v. Taylor (185g), 11 Ramsbotham; Chasemore v. Richards ; 2 5 
ba, 369; 25 L. J. Exch., 337 Broadbent “Robinson v. Ayya Kristnama, aie 

v. Ai (1856), 11 Exch., 602; - % See Arkwright v. Gell (1839), 5 M. & 

Í *. | — Exch., 115; — v. W., 203; John Young § Co. v. Banker | 
i k pasg), 7 L. C. at pp. 371, Distillery Co. (1893), App. Cas.,691;and ~*~ 
376 ; nso Chap. I!I, Part LIT, D. ae 
* Ree v. The Pagham Commissioners 
(1828), 8 B. & C., 355; 32 R. * — — 
Rex y, The Bognor Conin £ 
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Rez v. Con- This rule was established in the case of Rer v. Commis- 

mMasstoners Of ` . a 

Sewers for stoners of Sewers for Pagham.' In that case the Commissioners 

— acting bond fide for the benefit of the objects for which they 
were appointed caused certain defences to be erected against 
the inroads of the:sea with the result that it flowed with 
greater violence against, and injured, the lands of the adjoin- 
ing proprietor. It was held that they could not be compelled 
to compensate the adjoining proprietor or erect new works for 
his protection, for all owners of land exposed to the inroads of 
the sea, or Commissioners acting on their behalf, have a right 
to erect such works as are necessary for their own protection, 

— even although they may be prejudicial to others. 

Thus, in this respect, there is a difference between the 
rights of landowners on the sea-coast and riparian owners in 
the case of ordinary floods, the latter, as will be remembered,, 
being restricted in their right of self-protection to such 
operations as will not cause injury to other riparian owners.” 

That this unqualified right has been given to sea-coast 
proprietors is due to the reason that the sea is considered 
a common enemy, against which all proprietors of lands on 


= the seashore have a common right of defence. Thus, if one 
— proprietor is injured or likely to be injured by the means 
— of protection adopted by another proprietor, his remedy is in 
re his own hands, and he can, if he chooses, adopt similar means 
— of protection against the inroads of the sea.* 


It has been seen that there is a natural mght to the 
purity of water in natural and artificial streams’; but 
further than this, every landowner has a natural right that 
water coming to his land, whether by undefined surface 
streams or by percolations through that soil, sha!l not be 
polluted.’ 


— nn — — —— 











6 L J. K. B., 888; Venkatachalam Rex v. The Bognor Commissioners; Ath= p 
Uhettiar v. Zemindar of Sivaganga (1904), “Gent. v. Earl of Lonsdale, a 
I. L. R., 27 Mad., 409 (411). * Supra, Part III, A (3). —— 
1 Ubi sup. 5 Ballard v. Tomlinson (1885), 29 Ch, 
= Supra, Part II, A (1) and (3). D., 115. A 
3 Rex v. The Pagham Commissioners ; 
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D.—Alienation of Natural Rights in Water. 
It was a matter of doubt, at one time, as to what is the Effectof, as 


A " regards the 
true position of grantee, or licensee, of a riparian owner who, alienee. ° 
whilst retaining his riparian property, grants or licenses the 
use of the water flowing past his land. : 

In Whaley v. L —— the decision turned principally upon Whaley v. 

Laing. 
the pleadings, but the judges of the Exchequer Chamber ex- 
pressed grave doubts * whether the licensee of a riparian pro- 
prietor could maintain an action for the pollution or diversion 
of the water founded on a right to the water. 

And subsequent decisions have clearly established that an 
alienation by a riparian proprietor of his natural rights in water 
as apart from his riparian property is valid only as between 
the grantor and the grantee, and gives the latter no right of 
action as against other persons for an infringement of them.” 

If such an alienation gives rise to no lability on the part 
of third persons to the grantee for any interference with the 
accustomed flow of water, it clearly confers upon him no rights 
to the use of the water, as against riparian proprietors other 
than the grantor; thus, any user by the grantee which 
sensibly affects the flow of water to the lands of such other 
proprietors is wrongful, and will be restrained.' 

And even though the use of the water by the grantee may 
be such as can never grow into a prescriptive right, it would 
seem that since the recent decision in the House of Lords the 
alienation by a riparian proprietor of his natural rights in a 

=f running stream can be challenged on the further ground that 

= 1f gives rise to a use of the water for purposes which are not — 

connected with or incidental to the riparian estate.’ a 












tea. ” (1867) 2 

2 See 3 H. & N., 675, 

3 Stockport Waterwo rka Co. v. Potter 
(1864), 3 H. & C., 300; ieee Tod- 
morden Joint Stock Mill Co. (1883), 11 
"Q B. D., 155. 

y ‘ Ormerod V. Todmorden Joint Stock 
= fill Co., ubi “p, 


— Td Si sg: 









H. & N., 476; 3 H. & N., 


“in Kensit v. 


5 This was the ground of the decision 
Great Eastern Ry. Co, 
(1884), 27 Ch. D., 122, as is explained in 
McCartney v. Londonderry and Lough 
Swilly Ry. Co. (1904), App. Cas., 301 » 
(313). 

* McCartney v. Londonderry and Lough 
Swilly Ry. Co, (1904), App. Cas., 301. 
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“river usque ad medium filum, the only legitimate, user by a 


4 But the latter view has been rejected 


mongers- -Co. (1876), 1 App. Cas 





awe) 
In The Stockport Waterworks Co. v. Potter the law 1s 
clearly stated by Pollock, C.B., as follows * :— 

“There seems to be no authority for contending that a 
“riparian proprietor can keep the land abutting on the river, 
“the possession of which gives him his water rights, and at 
“the same time transfer those rights or any of them, and thus 
“create a right in gross by assigning a portion of lis rights 
“ appurtenant.” 

“Tt seems to us clear that the rights which a riparian 
“ proprietor has with respect to the water are entirely derived 
“from his possession of the land abutting on the river.” 

“If he grants away any portion of his land so abutting, 
“then the grantee becomes a riparian proprietor and has 
“similar rights. But if he grants away a portion of his 
“estate not abutting on the river, then clearly the grantee of 
“the land would have no water rights by virtue merely of his 
“occupation. Can he have them by express grant? It seems 
“to us that the true answer to this is that he can have them 
“ against the grantor, but not as to sue other persons in his 
“own name for an infringement of them. The case of Hill v. 
“ Tupper, recently decided in this Court, is an authority for the 
‘ proposition that a person cannot create by grant new rights 
“of property so as to give the grantee a right of suing in his 
“own name for an interruption of the right by a third party.” | 

In Ormerod v. Todmorden Joint Stock Mill Co., Bowen, 
L.J., says? : “ Whether the original right of a riparian pro- 
“ prietor to the flow of water is in virtue of his ownership of — 
“land upon the bank or his presumed title to the bed of the 
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“him of the water, other thar such rights as he may have | F 
“acquired by prescription, is for purposes connected with his * 





46 L. Ji Ch., 68; 86 L. T., 569; 25 W. E 
R., 165, and by the Privy Council in 
North Shore Ry. Co. v. Pion (1889), 
dt App. Cas. (P. C)., 612; 59 LJ, P. Ong 2 
25; 61 L. T. (P. C.), 525. x 


+ Ubi sup. at p. 826. a 
. 2 (1863) 2 H. & C., 121. 
* Ubi sup, at p. 172. 


by the House of Lords iu —* v. Fish- 
s.. 662; 
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E- This definition is, of course, not intended note, and Stockport Waterworks Co. v. 
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“ordinary occupation of the land upon the -bank. The right 
“of a riparian owner to the flow of water may, in this 
“respect, possibly be compared to a right of common appur- 
“ tenant for cattle levant and couchant upon land; this right 
“ cannot be aliened from the land; whereas a right of common 
“appurtenant for a number of beasts certain may be assigned.’ 


E.—Disturbance of Natural Rights in Water and 
Remedies therefor. 

In India, especially, the beneficial enjoyment of natural 

rights in water is so important to the agricultural and manu- 

facturing communities that it is thought this part of the 


present chapter would scarcely be complete without special 


reference to the principles upon which an actionable disturb- 
ance of these rights proceeds, and to the remedies for such 
disturbance. 

An actionable disturbance of natural rights in water may 
be defined as— 


Definition of 


actionable dis- = 


turbance of 


(1) Any act, or series of acts, which in the exercise, or ™tuta! rights 


assumed exercise, of an authorised or permissible 
user materially or sensibly diverts the water from its 
ordinary or accustomed course, or materially or 
sensibly diminishes it in quantity.' 

(2) Any act, or series of acts, committed in the exercise of 
an unauthorised or unpermissible user, such as a 
diversion or abstraction of the water for purposes 
unconnected with the riparian tenement or an 
alteration of the temperature, or a pollution, of the 

. Water, whether by-a riparian owner or his grantee, 
and where such act, or series of acts, are not founded 
on an easement.” 





1 See in this connection the cases cited Tiparian owner may, if he choose, exhaust 


G: ay supra, Part IIT, A (1), under “Relative ‘the water of the stream altogether? sce 
E, * a and obligations of riparian pro- supra, Part ILI, A (2) (a). 





** prietors on natural private streams." Z See the cases referred to in the last 


to refer to the abstraction of water for Potter (1864), 3 H. & C., 300. 
ordinary or primary — whereby a F 





in water, 
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In common with these two modes of disturbance there 
are to grounds upon which the party injured is entitled to 
the intervention of the Court. These grounds are— 

(1) Apy invasion of the right causing actual damage.’ 
(2) Any invasior of the right calculated to found a claim 
` which may ripen into an adverse right.’ 

But where there is neither damnum nor in puria no action 
will lie.* 

Thus, where a riparian proprietor sued for the removal of 
an encroachment on the soil of a stream which was vested in 
Government, and proved neither a natural right nor an ease- 
7 ment to have the water flow in its accustomed manner, nor 
ag: any sensible alteration of the flow of the water, 1t was held the 
— suit would not lie.‘ 

Stopping the flow of water by putting an embankment 
across it," diverting the water and impounding it in such a way 
as to cause its entire, or almost entire, abstraction,® are acts of 
disturbance against which the Court will relieve by injunction. 
But the injured riparian proprietor is only entitled to the 
removal of so much of the obstruction as actually interferes 
with his natural rights.’ 

t Bechvey v. Owen (1851), 6 Exch., 853; v. Jodco Zall Mullick (1879), 5G L. R 
Sempeon v. Hoddinott (1857), IC. B. N. (P. C.), 97; L. R., 6 Ind. App., 190, and 
S. S00; Swindon Woterworts Co. v. supra, Part I, under ‘‘ Principles applic- 


Wilts end Rerks Canal Nar. Co. (1875), “able to the disturbance of Natural 
L. R.T H. L, 697; Aurit v. Greet * Rights.” 


































p 190; Jola Young È Co. v. Bankier Mullick, udi sup. 
Distillery Co. (1893), App. Cas. at p. 698;  * bid. 
Subramanian 








18 W. R., 525. 

è Syindon Waterworks Co, v. Wilts ai 
Berks Canal Nar. Co. (1875), L. R 7 H. 
irrėspective of any use of the water or L., 697; Debi Pershad Singh v. Joynat 
__ deire to use it on the part of the plaintiff, 4 =e R., MG Ce 
Keshav (1898), "I. L. R, 28 Bom, 606, | 

t Court of Wards v. Raja d 
Singh (1870), 13 W. R., 48. 
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Busters Ry. Co. (1881), 27 Ch. D. at 3 Kali Kissen Tagore v. Jadoo Lali — 


vV. Ramechandra (1877), 5 Sheikh Monoour Hossein Vv. Kanâya a 
Jal (1865), 3 W. R., 218 ; Baboo Chumroo — 
, Singh v. Mullick Khyrut AR med assig 
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= Thus where, as sometimes occurs in India, a bund is 
erected on another man’s land which has the effect of causing 
an unreasonable diversion or abstraction of water, the riparian 
proprietor who complains of such infringement of his natural 
right is entitled to the removal of only sò much of the bund 
as actually causes the interference.' 

So long as the obstruction continues the cause of action is Recurring 
renewed from day to day, and it is in the discretion of the °% — n 
Court to grant an injunction to avoid a multiplicity of suits.? 

In a plaint for disturbance of natural rights in water it is Pleadings. — 
sufficient to state that the plaintiff was (and is) possessed of je 
land and was (and is) entitled as (owner and) occupier of the Wate | 
said land to [here state the particular right claimed]. If the 
right claimed is a riparian right it should be stated that the 
plaintiff is entitled by his riparian rights as (owner and) occu- 
pier of the said land to the particular right to be stated.’ 


























Part IV.—Natural Right of Support. | 
The natural right of support exists in the case of support Nature and — 
of land in its natural state by adjacent or subjacent land in its sae — “4 
natural state. 
Itis a right of property, an attribute of nature given for 
_ the common benefit of mankind, and must necessarily have 
= existed from the beginning. t Unless each owner is entitled, as 
= Of natural right, to enjoy unmolested his land with this and | 
= other attributes given to it by nature, he has not the free — 
and absolute use of it.“ Such a right “stands on natural ae 
= “justice, and is essential to the protection and enjoyment of 


mes 


___ “property in the soil.” ° ° 























E a bid. in Part I. es 
E a: Court of Wards v. Raja Leñalund > * Bullen and Leake, Precedents of_ — 
Si għ, ubi sup.; Subramaniya v. Rama- Pleading, 6th Ed., 587. E 
-chandra (1877), I. L. R, 1 Mad., 335; «4 Angusv. Dalton (1878),4 Q. B. D at — 
= Maharani Rajroop Koer v. Syed Abdul pp. 191, 192. e. 


* Hossein (1880), T. Le R., 6 Cal., 894; 7C s Ibid: 

R., 529; 7 Ind. App., 240; Specific * Humphries v. Brogden (1850), 12 Q. 

| — — and see the B. at p. 744; 20 L. J. Q. B. at p. 12, 
T cited — — of emia ' T — 
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The nature and origin of the right is explained by Field, — E 
in Dalton v. Angus,’ where he says— — 

“So soon as the surface of the land becomes divided, either 
“vertically or horizontally, into separate and exclusive tene- j 
“ ments, dne of the first and clearest principles applicable to each a 
“separate holding is, that the owner has the right given to 
“him by implication of law to use his pr operty as best he likes, a 
“provided that he does not by such user injure the rights of — 
“his neighbour. If neither he nor his neighbour have built — 
*on or dealt with their respective portions, and the latter are 4 
“in their natural state and condition, it is clear that each owner — 
“ has as against the other aright te have his soil supported by 
“the soil of his neighbour, whether adjacent or below, and any ~ 
“act done by one which destroys that support so that the land — 
“of the other falls is an actionable wrong, and that is S0, 
“ although the act complained of is not done by him malo, 2 
“but simply in the exercise of his own right to use his own 
“property. Although, therefore, either of them may dig in a 
“his own soil as deep and as near to his own boundary or to | 
“the surface as he chooses, this right is subject to one limita- — 
“tion from the very first, viz. that he cannot dig so deep and — 
“so near as to cause the neighbour's land to sink, unless he 
“ substitute some other efficient support.” * —— 

“ This limitation, however, upon his right is accompanied 
“by a like limitation of his neighbour's right, so that the — 
“advantage and byrthen are mutual in quality, although re 
“may vary in degree.” i. 

“Tt is clear that these rights and burthens come int o 

“ existence by implication of law at the very moment of 
“ severance.” 

7 They are unquestionably known as natural rights a 
“require no age to ripen them.” » 

Dalton v. Angus? and numerous other authorities ‘ este 
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* 








ss1) 6 App. Cas. at p. 752. J. Q. B, 10; Rowhbotham v. W a 
: See also Wilde v. Ministerley, 2 Roll, (1860), 8 H. L. C., ABe oia S Bae 
. 564, Trespass J, pl. I; Humphries > (1881) 6 App. Cas., 740. aa a f 
— Brogden = 12 JA R, — 2 be ‘ ferh t. Ryding es : 
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that the right of support for land by land is à natural right, a A a 


right of property passing with the land, and a right which of 
gives rise to a corresponding obligation on every landowner - 


that he shall not work on his own land in such a manner as : 


to cause his neighbour's land to slip, fall 1 in, or subside, and 


thereby cause him damage.' 


In this latter respect the natural right of support and the bape of 
easement of support are similar in character. 





upport in 
The damage building and 
mining opera- 


must be appreciable in order to maintain an action for the tons, 


infringement of the right. 


Cases ôf withdrawal of support occur ordinarily in two * 
classes of operations, namely, in building * and mining * opera- > 


tions. 


soil. 


S — ——s — ——————— 7 z — — 


60; Humphries v. Brogden (1850), 12 

Q. B., 739; 20 L. J. Q. B., 10; Rogers v. 

Taylor (1858), 2 H. & N., 828; 27 L.J. 

Exch., 173; Hunt v. Peake (1860), 1 

Johns., 705; Rowbotham v. Wilson (1860), 

8H. L. C, H8; 30 L. J. Q. B., 49: 

Bonomi v. Backhouse (1859), E. B. & E.. 

616 (655); Backhouse v. Bonomi (1861), 

9 H. L. C, 503; Corporation of Birm- 

tigham.v. Allen (1877), 6 Ch. D., 284. 

And see Darley Main Colliery Co. v. 

Mitchell (1886), 11 App. Cas., 127; West 

7 Leigh Colliery Co Ltd. v. Tunnicliffe § 
Hampson, Ltd. (1908), App. Cas., 27. 

! The natural right also exists where 










Ee running silt, Jordeson v. Sutton, etc., Gas 
— Co. (1899), 2 Ch., 217, or by a natural 





“ 
aA. 


_ Asphalt Co. v. Ambard (1899), App. Cas., 
a * SH, 
— Bonomi v. Backhouse, ubi sup. 
— — 3 Smith v. ——— (1866), L. R., 
ae? 1 C, P, 564, | 

* = Ba © See Bonomi v, Backhouse, ubi “p, ; 


2 


the support is afforded by wet sand or. 


2 stratum of ——— or pitch, Trinidad * “minerals were severed, the same right * = i T 


allanchester 


In the former, a wall usually takes the place of the J—— 
support previously given to the adjoining land by the natural - È 
But if, owing to the inefficiency of the new support 
or to the failure to substitute any new support for the 
natural support, the adjoining land subsides, and damage is 































Dalton v. 
» 752, 

* ** The rights of surface and mineral 
“owners at common law are well settled. 
‘t Every landowner has, as an incident of 
““ bis property in land, a right to its lateral 
‘support by the adjacent land to an ex- 
‘* tent sufficient to support it in its natural 
‘state. Where the surface and the 
** minerals haye been severed, whether by 
‘* grant of surface reserving minerals or — th 
by grant of minerals reserving surface, ? — — 
“the surface owner has a right to sup- — 
‘“ port both lateral and vertical unless 
“a power of working the minerals so 
“as to let down the surface is granted or 
“* reserved, and where there is nothing to 
‘shew how or when the surface and 


Angus (1881), 6 App. Cas. at 


to support exists,” per Farwell, J., in 
ration v. New Moss 
Colliery, Co., Ltd. (1906), 1 Ch. at p. 391, 
As to easements to let down the surface, 
see further, supra, Chap. IIT, Part 
lV. B, 
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thereby caused to the adjoining owner, a right of action will 
accrue.’ 
So in the case of mining operations if the owner of the 
À minerals in the course of his excavations withdraws the natural 
support from his neighbour's land and substitutes either no 


support at all or a support which is inefficient, he is liable to — 


his neighbour for the damage he thereby causes him, and 
neither the care and skill with which the operations may have 
* been carried out, nor the unstable nature of the soil propped 
up, nor the difficulty of propping it up will afford any defence 
BE to the action.” | 
a of And as in the case of an easement of support, so, too, in the 
B- case of the natural right, it is not the excavation per se which 
~ js the wrongful act, but the damage which actually results from 
the excavation,’ and the foundation of this rule is, that the 
law favours the exercise of dominion by every one on his own 
eat land and his use of it for the most beneficial purpose to him- 
A self, and accordingly declares that before a man can be made 
liable for an act done in his own land, there must be actual 
damage caused to his neighbour.‘ 





prospective damage, the question in each case would be the 
merely speculative one as to whether any damage was likely to 
arise, depending for its answer upon the evidence of experts 
whose predictions might subsequently be contradicted by the 
actual event.” 


C 


t See the cases cited in note 4, p. 294, Hall v. Duke of Norfolk (1900), 2 Ch., 
supra; Dalton v. Angus (1881), 6 App. 493. 


Cas., at p. 752; Kerr 6n Injunctions, 3 Humphries v. Brogden; 


4th Ed., p. 163. 
2 Jhid. As to the form of order restrain- 





If it were otherwise, and a man were entitled to sue for — 


Bonomi v, ‘San 
Backhouse; Backhouse v. Bonomi; Wake- 
fàd v. Duke of Buccleugh (1866), L. R, 
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ing the working, removing, or injuring 
pillars or walls of coal left for the 


v. Lancaster (1888), 23 Ch. D., 583 (625). 
But the owner of minerals is not liable for 
_ dariage to his neighbour which, though 
J— ~ occurring during the time of the former's 
Cf ecm a et by the act of his 
ee | E TA moet! 
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4 Eq., 613; 36 L. J. Ch., 763; Hert v. i = 


support of roofs in collieries, see Mostyn - 











Gill (1872), L. R., 7 Ch. App, 699; 
Davis “z. Treharne (1881), 6 App. Cas., J 
460 ; Dizon v. White (1883), 8 App. Cas., 
833; Darley Main Colliery Co. v. Mitchell, — 
ubi sup.; West Leigh Colliery Co., Ltd. v. 
Tunnicliffe § Hampson, Ltd., ubi sup. 
4 See per Willes, J., in Bonomi” i E 
Backhouse, ubi sup. — 
s Ibid. 
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Further, vexatious and oppressive actions might be brought ae 
on the one hand; and, on the Other, an unjust immunity 
obtained for secret workings of the most mischievous character, 
but the result of which would not appear within the period of — 
limitation, a state of things which might-well arise “if limita- 
tion were to run from the time the damage was likely to 
occur instead of from the time it actually oecurred.' 

In West Leigh Colliery Co., Ltd. v. Tunnicliffe & Hampson, West Leigh 
Ltd.” the most recent decision on the subject, Lord Mac- Colliery Sam 
naghten says®: “It is undoubted law that a surface owner has 77700) Ltd. 

“no cause of action against the owner of a subjacent stratum 
“who removes every atom of the mineral contained in that 
“stratum unless and until actual damage results from the 
“ removal.” — 

And in the same case it was laid down that in assessing the Depreciation = 
damages, which an owner of minerals is liable to pay for wont er no ee 5 
injury caused to the surface owner by the subsidence of his pri immani air E 

land or buildings owing to the working of the minerals under actionable. — 
or adjoining his property, the depreciation in the market value oe 
of the property attributable to the risk of future subsidence 
must not be taken into account. 
But though a suit for damages will not lie where a sub- Quiatimetin-— 
sidence of the plaintiff's land is merely apprehended and has wetion. 
= not actually occurred, it seems that if a sufficiently strong and Be 
clear case be made out, the Court will interfere by injunction — 
to prevent irreparable damage.‘ +2 

The land, for the benefit of which the natural right exists, Nature and _ — e. 
must be land in a natural condition, and the support must be ——— land — 
naturally rendered." © ree 






















1 Tid. > 127; Crumbie v. Wallsend Local Board 

2 (1908) App. Cas., 27. (1891), 1 Q. B., 503. ⸗ 

7 Abid. at p. 29. Each suceessive | ‘ Corporation of Birmingham v. Allen 

_ Subsidence constitutes a fresh cause of (1877), L. R., 6 Ch. D., 284 (287). 

— action and entitles the surface owner to a * Humphries v. Brogden (1848), 12 Q. 

E = fresh claim for damages, whether such B., 739; 20 L. J. Q. B., 10; Bonomey. 

~ subsidences are the result of the same Backhouse (1859), E. B. & E., 655; 9 * 

= _ excavation or of different excavations, H. L. C., 502; Corporation of Birming- ae 

| Ey Ibid. ; and see Darley Main Colliery Co., ham v. Allen (1871), L. R., 6 Ch. D., 284; — 
. v, Mitchell (1886), 11 App. Cas, 46 L. J. Ch, 673, The nature of the = 




























































The common law obligation of support extends to any = 
land upon which, in its natural condition, other land depends, 
directly or indirectly, for its support, but the supporting land É 
is not liable, otherwise than by grant or prescription, to afford | 
an imereased measure of support caused by the artificial 
pressure of buildings erected on the supported land, or by 
the diminution of its self-supporting power, or by the unpre- 
ventible excavation of intermediate land.' ~ 

Bat though there is no natural mght to support for 3 
buildings by land, appreciable damage done to land,on which 
they rest is actionable if the damage to the land would have 
occurred supposing the buildings had not been there.’ 

It would, of course, be otherwise if without the artificial 
pressure of —— no appreciable damage would have i 
ensued. 3 

The Indian Easements Act, in section 7, illustration (e), and 
“the explanation thereto, reproduces the English law in the 
following terms :— y 

“The right of every owner of land that such land in its | 

“ natural condition shall have the support naturally rendered 
“ by the subjacent and adjacent soil of another person.” * k 
* explanation to the illustration is— Zi 
“ Land is in its natural condition when it is not excavated,° k 








































D., 234. In the last-cited case it was 
held that the support to which an owner 
of land is entitled from the adjacent land 

is confined to such an extent of adjacent — E 
land as in its natural undisturbed condi- - 
enearo e m 









support. 

2 Browne v. Robins (1859), 28 L. J. 
Exch., 250; Stroyan v. Knowles (1881), 
6 H, &N., 454; 80 L. J. Exch., 102. _ 2 
. 3 Smith vy. Thackerah (1866), L. R, 1 
 CP., 4. ‘ 

+ Humphries v. Brogden; Bonomi v. 3 
Backhouse; Corporation of Birmingham 
CF Allen, whi sup. J 
rpora-  * See Partridge v. Scott; Corporation 

e ae 4 — v. Allen, = 
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“and is not subjected to artificial pressure,' and ‘ the subjacent a 
and adjacent soil ’ mentioned in this illustration means such T 
“soil only as in its natural condition would support the 
‘dominant heritage in its natural condition.” * 

Though a natural right of support cannot be extinguished Covenant —— 
by a release, a covenant binding the owner of the surface land Discrete 4 
may operate so as to destroy the right, as where on a separa- "stoural right. 
tion of surface land from the mines beneath, the person taking 
the surface land enters into a covenant in which he states 
that he is ready to accept the surface land subject to any 
inconvenience or incumbrance which may arise from working 
the mines.’ 

When surface land is taken for the purpose of a public Common law  ž 
undertaking under a special Act, whether under power of ahs of ay 
compulsory purchase or under a power to purchase by agree- — — 
ment, such special Act may, but does not necessarily, exclude — 
the common land right to support from adjacent and subjacent | z r; 
minerals, and may vary in its application according as the b 
minerals are subjacent minerals reserved by an owner who — 
sells a surface, or minerals adjacent to the land of some is cae 
neighbouring owner.* 5 

Thus, where under conditions provided for by the special 
Act the mineowner becomes remitted to his former rights and 
accordingly entitled to work subjacent minerals without ' 
hability for the withdrawal of support if the mines are not 2 ie 
= worked in an unusual manner, such immunity does not  ž ees 
~ necessarily extend to the working of the same minerals so as to = ` 
| deprive the undertakers of the same common law right of a 
_ support in respect of other adjacent land and minerals which —— 
had been enjoyed by the former owner thereof and have passed 
_ to the undertakers by purchase.’ 


Binoo the — of support for — land is not an 
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1E E.g. by buildings. For such cases C., 348. = | 
—— Part IV, A (1), (b). ‘ Manchester Corporation v. New Mose™ = 
— Corporation F — v. Allen, Colliery Co., Ltd. (1906), 2 Ch., 5645 -a Gas 
ubi mpa i (1908) App. Cas., 117. = — ae 
— v. Wilm = (1860, SHI. % Ibid 3 ee 
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easement, but a right of property, ex jure nature, a plaint for 

the disturbance of the natural right need contain no express 
á allegation of the right. It is enough to state the facts from 
which a right or a duty arises.’ 

There is no nataral, or common law, right of support for — 
surface land by subjacent water. The question is one of some 
| complexity, and involves important considerations, and before 
ae it can be satisfactorily answered the conflicting rights of 
a a neighbouring landowners must be reconciled ; and it is difficult” 

‘to say which ought to give way tothe other. On the one hand, 
7 there is the landowner who, by virtue of the maxim, “ Cujus 
est solum ejus est usque ad inferos,” claims the right to do 
what he pleases on his land; and on the other, there is his 
neighbour who, relying on the maxim, “Sic utere tuo ut 
alienum non ledas,” claims that the support which nature | 
has provided for his land shall not be interfered with. a 

The question was considered in Popplewell v. Hodkinson? 
In that case the plaintiffs cottages, which stood on marshy 3 
land, had been let down and injured owing to the subjacent 
water having been drawn off by extensive excavations in 
similar land of the defendant's. The land would have subsided 
* even if no buildings had been erected on it. 

—— Tt was decided that, irrespective of grant,’ there is no 
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E natural right of support to land from underground water, and 
= = theaction failed. a 


al 





In his judgment, Cockburn, C.J., said*: “ Although there is — 
“no doubt that a man has no right to withdraw from his 
“neighbour the support of adjacent soil, there is nothing at E 
~ “common law to prevent his draining that soil if, for any — 
= “reason, it becomes necessary or convenient for hit to do 
a i 
For many years this decision was — vithout question ) 
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"angi v. Brogden (1850), 12 (1869) L. R., 4 Ex., 248, E 

4 739; 20 L J. Q. B., 10; Hert v. > As to an easement in such a case, see 

(sa, bet T Ch. AP 699; supra, Chap. TIT, Part IV, A (2), (b). 
* & Ubi sup. atp. 251 








as an authority for the proposition that under no circumstances 
could there be such a right of support. 

But recently it has been questioned ' whether the decision 
can be taken as finally laying down any such unqualified rule, 
or as doing anything more than imposing a limitation of the 
right which would follow from the doctrine of sic utere tuo ut 
alienum non ledas being driven to its extreme logical conclusion. 

But notwithstanding these and other comments on it,” 
Popplewell v. Hodkinson has never been dissented from and, 
accordingly, must still be regarded as a clear authority that 
there is no obligation at common law so to deal with land as 
not to draw off subjacent water supporting a neighbour's 
surface land.” 

And this conclusion seems consistent with the English 
authorities and right in principle.* 





' Jordeson v. Sutton, etc., Gas Co. the decision in Popplewell v. Hodkinson 
(1899), 2 Ch., 217, 239, 242, 243. is not applicable to the case of support 
* See per Jessel, M.R., in Rigby v. by wet sand or running silt, Jorideson v. 
Bennett (1882), 21 Ch. D., 559 (563), Sutton, etc., Gas Co., ubi sup., or by a 


(564). natural stratum of asphaltum or pitch, 
? See per Vanghan Williams, L.J., in Trinidad Asphalt Co. v. Ambard (1899), 

Jordeson v. Sutton, etc., Gas Co., ubi sup. A. C., 594. 

at p. M7, and Luglish v. Metropolitan t Jordeson v. Sutton, etc., Gas Co., nbi 


Water Board (1907), 1 K. B., 588. But sup. at p. 248, 
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Part I.—Generally. 


In previous chapters some of the various methods where- 
by easements come into existence have been incidentally 
referred to. 

In this chapter it is proposed to discuss certain particular 
methods of acquisitions, prefacing such discussion with some 
observations of a general character. 


Theoretically, all methods of acquisition le in grant, Theoretically 
all easements 


whether express, or implied from the acts of parties or 
surrounding circumstances, or presumed from long user, or by 
prescription. 


lie in grant. 


Creation of the rights themselves (as where A and B being Creation, 


- adjoining landowners, A grants B aright of way over his land) 


= Or the transfer of the dominant tenement without the use Of Transfer. 


=~ restrictive words, illustrates some of the ordinary methods of 
= acquisition. 


is in law jmpossible for the grantor of an intended servient 
_ tenement to create an easement in his own favour by mere 
=~ reservation, though if the deed is executed by both parties, the 
_ reservation will be held to operate as a grant of the easement 
it D the grantor of the land,! as Tindai, C.J., said, in Durham and 











= 
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_ * Bat in equity it is not essential that both of them, Walsh v. Lonsdale (1882), 
_ a deed which merely carries into effect 21 Ch. D., 9. And see May v. Belleville 
ven agreement should be executed (1905), 2 Ch., 605. 
E. parties in order bey be oe on 


i 
pa 
a. 


ae, 


But, though an easement can thus be created by grant, it Reservation. — sg 


























Under Indian 
Easements 
Act. 


Under Trans- 


fer of Property 


Act. 





y Comments in 
 Wutzler v. 


— ‘Sharpe. 
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Sunderland Railway Co. v. Walker': “ A right of way cannot, 
“in strictness, be made the subject either of exception or : 
“reservation. It is neither the parcel of the thing granted, 
“nor is ft issuing gut of the thing granted, the former being __ 
“essential to an exception, and the latter to a reservation. A 
“right of way reserved (using that word in a somewhat popular — 
“ sense) to a lessor, as in the present case, is, in strictness of 
‘law, an easement newly created by way of grant from the — 
“ grantee or lessee, in the same manner as a right of sporting 
“or fishing.” — 

Any one having an interest in land may create an easement 
over it in the circumstances and to the extent in which, and to 
which, he may convey such interest.* 

Section 8 of the Transfer of Property Act, IV of 1882, 
provides that unless a different intention is expressed or 
necessarily implied,’ a transfer of property passes forthwith to 
the transferee, all the interest which the transferor is then 
capable of passing in the property, and in the legal incidents 
thereof, and that such incidents include, where the property is 
land or a house, the easements annexed thereto. 

This provision is limited to transfers inter vivos. 

Section 8 of Act IV of 1882 and section 5 of Act V of 1882. 
have been commented upon as follows by the Allahabad High * 
Court in the case of Wutzler v. Sharpe*: “ Under section 8 of 
“« Act TV of 1882 the easements which may pass on a transfer 
“ of land or a house are the ‘ easements annexed thereto.’ ` = 

-“ What meaning the Indian Legislature intended to express = 
1: by the use of the word ‘annexed’ in section 8 of the Act, it 


“is impossible to ascertain.” e ü 
(1888), 38 Ch. D., 295 (908) ; Broomfield = 





















1 (1842) 2 Q. B., 940, 967; 57 R. R. 


842. ~ 

2 See I. E. Act, s. 8, App. VII. But — to the ae nail oma used ia 
it is clear that a power to sell land does s, 6 of the Conveyancing and Law of 
not give power to grant an easement over Property Act, 1881. As to the use o 
it, Jn re Barrow-in-Furness and Rawlin- restrictive words, see Re Peck v. Le dom 
son's Contract (1908), 1 Cb., 339. School Board (1893), 2 Ch., 315; te 

3 As to the effect of these words, see Hughes v. Ashley (1900), 2 Ch. 595. 
Beddington v. Attlee (1887), 35 Ch. D., s (1893) I. L. R., 15 Alb, 270 
B17 (381) ; i — “ar Co. Y. Ross 
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“ It is not in this connection at least an ordinary term of 
; ‘law, and Act IV of 1882 does not define it.’ 
“ It may be assumed from Dr. Whitley Stokes’ introduction 
‘to Act IV of 1882, in his edition of the Anglo-Indiaén Codes, 
“that the statute 44 and 45 Vict., Chap. 41, was before the 
‘Legislature in India, or its advisers, when Act IV of 1882 
“ was passed; yet the Indian Legislature for some reason did 
“ not think it advisable to use in section 8 of Act IV of 1882, 
“ the plaim language of section 6 of 44 and 45 Vict., Chap. 41. 
“ Possibly it was not intended to extend to India the broad 
“ principles of what appear to be justice, equity, and good 
“conscience to be found in section 6 of 44 and 45 Vict., Chap. 
“41. The latter section, so far as is material for purposes of 
“ comparison, is as follows ” :— 
“ (2) A conveyance of land, having houses or other 
“buildings thereon, shall be deemed to include, and shall by 
“ virtue of this Act operate to convey with the land, houses, or 
“other buildings, all outhouses, erections, fixtures, cellars, 
‘‘areas, courts, courtyards, cisterns, sewers, gutters, drains, 
“ ways, passages, lights, watercourses, liberties, privileges, 
‘easements, rights and advantages whatsoever, appertaining 
“or reputed to appertain to the land, houses, or other build- 
“ ings conveyed, or any of them, or any part thereof, or at the 
“time of conveyance demised, occupied, or enjoyed with, or 
“reputed or known as part or parcel of, or appurtenant to, the 
“lands, houses, or other buildings conveyed, or any of them, 
“or any part thereof.” 

“ (4). This section applies only if and as far as a contrary 
“intention is not expressed in the conveyance, and shall 
“have effect subject to the térms of the conveyance, and 
—* ge provisions therein contained.” 

“Whether it was intended by section 8 of Act IV of 1882 
= “ to apply the broad principles of jistice, equity, and common- 
— “ sense to be found in sub-sections (2) and (4) of section 6 
* ge 44 and 41 Vict., Chap. 41, is a matter uncertain, and 
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* Conveyancing and Law of Property Act, 1881. ee 
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“impossible of ascertainment from an examination of section — 
“8 of Act IV of 1882.” 
“The same word ‘annexed’ is used in the! illustrations to- 
“section S of Act ¥ of 1882.2 As Act IV of 1882 and Act ` 
“Vof 1882 were passed in the same session of the Indian _ 
“ Legislature and received the assent of the Governor-General — 
*on the same day, viz. on the 17th February 1882, it mighé 
“be expected that some light as to the meaning of a word 
“common to the two Acts might be obtained by a eomparison 

“of the two Acts.” 

It should be observed that section 19 of the Indian Ease- | 
ments Act apples the provisions of section 8 of the Transfer 
of Property Act to devolutions as well as tranfers.* 

In the same case? the separate and combined effects of 
section S of Act IV of 1882, and sections 5, 13, and 19 of Act 
V of 1882, are discussed as follows :— = 

“ If the words ‘annexed’ and ‘easements’ are used with 
“the same common meaning in section 8 of Act IV of 1882, 
“and in section 5 of Act V of 1882, we have, in cases not 
“ falling within section 19 of Act V of 1882, this extraordinary 
“result that on a transfer of a house an easement, whether if 
“ was continuous or discontinuous, apparent or non-apparent, 

“so long as it was one of the ‘easements annexed’ to the 

“ house, would, by virtue of section 8 of Act IV of 1882, pass to 

“ the transferee ‘¥nless a different intention is expressed or ž 
“ “necessarily implied,’ and yet when we turn to Act No. V of & 
“ 1882, which more exclusively and exhaustively deals with » : 
“ easements, we find that the same easement, if it was not 
“ continuous and apparent, akhough it was- neçessary — = 
“ enjoying the subject as it waS enjoyed when the transfer took 
“ effect, and although it was an easement annexed to the — 3 
“would not under section 13 of Act V of 1882 pass to the 
“transferee. Yet we presume that the Legislature could not j 
“ have intended that in cases not ee A within section 19 € of 






























1 The Indian Easements Act, see App. possible intention of the — ir F 
VII. s. 8 of the Transfer of Property Act. 


2 See App. VIT, and infra, as to the 3 Ubi sup. at p. 287. ‘ — 
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* Act V of 1882, an easement which would not on a transfer 









“ of property pass by virtue of section 13 of Act V of 1882, 
“ might pass by virtue of Act IV of 1882. In section 19 of 
‘ Act V of 1882, which applies to the transfer or devolution of 
“a heritage which at, and prior to, the- time of transfer or 
“ devolution was a dominant heritage, the same generic word “ 
“< easement’ is used, and is, by the illustration to that section, 
“ applied to a case in which ‘A’ has certain land to which 
a right of way 1s ‘annered. s. ~ 
“In order to guard against its being suggested that we 
‘have carelessly read sections 5 and 13 of Act V of 1882, it is 
“necessary to point out that, although the only apparent 
‘ object of section 5 was to provide definitions, by inclusion 
“and exclusion, of the words ‘continuous’ and ‘apparent’ 
“used in section 13, none of the illustrations to section 5 
“seem to be strictly applicable to any easement provided for 
“by section 13. For imstance, illustrations (a) and (c) to 
‘section 5, which are respectively illustrations of a continuous 
“ easement, and of an apparent easement, assume the existence 
‘of a dominant and servient tenement and a several owner- 
“ ship, but clauses (4), (d), and (f) of section 13 apply to ease- 
“ments necessary for enjoying the subject or the share, which 
“* were apparent and continuous at or before the time where a 
“several ownership and a dominant and servient tenement 
‘“‘ were created by the transfer, bequest, or partition as the case 
“might be. However, although the illustrations to section 5 
“are not apposite to the cases provided for by section 13, the 
* meaning of section 5 is obvious.”’ 
“lt is obvious from what we have pointed out that from a 
‘comparison of Act IV of 1882 and Act V of 1882, confusion 
“and not light is obtained as to the meaning to be attached to 


“the word.‘ annexed” af used-by the Legislature. It is also 
_“ obvious that if Act V of 1882 applied in this case and were to 
= be considered as the governing Act and as limiting, so far as 
“easements are concerned, section 8 of Act IV of 1882, no 
_ “right of way over the path in question passed to the plaintiffs — 

= “as an incident of the transfer, unless the bk was an . 
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“easement of necessity as distinguished from an easement a s 
“apparent and continuous and necessary for the enjoyment of 
“the Charleville Hotel property, as that property was enjoyed = 
“when the transfer took effect in 1886.” 23 
Perhaps a possible explanation of the apparent confusion E 
— s to be found in the view that section 19 of the Easements J 
ae a a oe the er Act i is intended to supplement section 8 of the Transfer of 
ae Transfer ot J Property Act, and that both sections are confined to easements 
— in the striet legal sense, that is, as being legally appendant or 
appurtenant at the time of the transfer or devolution, and do- 
not refer to easements and privileges which are used and enjoyed 
with, or reputed to appertain to, the property without being 
legally appendant or appurtenant thereto, or to the two classes 
of easements covered by section 13 of the Easements Act.’ 
Independently of the Indian Easements Act, it seems 
improbable that section 8 of the Transfer of Property Act is 
intended to refer to any other easements than those which are — 
legally appendant or appurtenant to the dominant tenement 
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at the time of the transfer. 


appendant or appurtenant would, by 


- virtue of s. 8 of the Transfer of Property 


Act and s, 19 of the Easements Act, pass 
under a conveyance or devolution of the 
property simply without any additional 
words, but that easements mnd privileges 
used and enjoyed with, or reputed to 
appertain to, the property, but not legally 
appendant or appurtenant thereto, would 
not pass under a conveyance of the 
property without the use of express or 
general words, except in so far as they 
would do so by presumption of law as 
being apparent and continuous, see infra * 
Part IV, B. But see the suggestion in” 
Wutzler v. Sharpe, I. L. R., 15 All, 270 
(2%9), that the principles of justice 


-~ equity, and good conscience embodied in 





i sm 6, sub-ss. (1), (2) of the Conveyancing 












and Law of Property Act, 1881, might Le 


oo Hed i in aid unless a contrary intention 
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pi It would seem that easements legally 


the conveyance (see further, infra, ‘* Ac- 
tí quisition of discontinuous easements by 
‘implied grant”). In England - the 
statutory general words which a convey- 
ance of land or land with buildings is 
deemed to include (see Conveyancing Act, 
1881, s. 6 (1), (2), embrace not only all 
legal rights and easements in existence F- 
at the date of the conveyance, but all — 
advantages and privileges then actually 
enjoyed with the land (see Gale, 8th — J 
p- 85), notwithstanding that the enjoy- 
„ment may be altogether permissive — 
precarious, Jnternational Tea Stores v. 
Hobbs (1903), 2 Ch., 165; and see Godwin: 
v. Schweppes (190 2), 1 Ch, 926 (932). + 
Quicke v. Chapman (1903), 1 Ch., | 559 
(666). But they will not cover any ri * l 
or easement which the vendor bad — 
power to grant at the time of the e 
ance, Godwin v. Schweppes: Qricke x 
Chapman, ubi sup. 

















EN 
va 





# 
—— 
è 








ag A lessor may create over the property leased by him any Powers of 
E ssor an 


“a 
easement that does not derogate from the rights of the lessee — ZE 
as such, and similarly a mortgagor may create over the cremeease- * 











mortgaged property any easement that does not render the 25 
security insufficient. But a lessor or* mortgagor cannot, — 
without the consent of the lessee or mortgagee, create any other Y 
easement over such property, unless it be to take effect on the ae 
termination of the lease or the redemption of the mortgage. > — 
A tenant may create an easement over the land leased to Power of — 
tenant to create 
him for the term of his lease or a less term,? but no lessee or easements. j 
other person having a derivative interest may create over the — 
property held by him, as such, an easement to take effect after za 
— the expiration of his own interest or in derogation of the right e 


















_. of the lessor or superior proprietor.’ — 
An easement may be acquired in respect of a tenement for By whom ease- 
7 the advantage or benefit whereof the right comes into existence, — a + 
either by the owner of such tenement or on his behalf by any | s 
person in possession thereof.‘ 
And one of two or more co-owners of immoveable property 
may, as such, with or without the consent of the other or 
others, acquire an easement for the beneficial enjoyment of 
such property." 
= Though (subject to certain exceptions) a tenant cannot Limited —— 
= byuser or prescription acquire an easement for a term of —— by — 
~ years in respect of the property comprised in the leaset he can * 0" g — i 
by express grant, or necessary implication therefrom, have _ = — — 
such an easement commensurate with his lease.’ aa 
But no lessee of immoveable property can acquire ® for the ee 


















i See T. E Act, s. 10, App. VII. ` -© See infra Chap. VII, Part I, B, and 
* See I. E. Act, s. 8, ill, (a), App. VII.” Parts If and IJI. 
iR 3 See I. E. Act, s. 11, App. VII ? Kristna Ayyan v. Vencatachella 

4 -4 Ackroyd v. Smith (1850), 10 C. B., * Mudali, ubi sup.; Wheaton v.Maple § Co. 
16; 19 L. J. C. P., 315; Kristna Ayyan (1893), 3 Ch., 48, 62, 63; May v. Belleville es ~ 
sP hella Madali (1872), 7 Mad., 9305), 2 Ch., 605 (G11). See also Kipar a 
$e. p- 64; Kilgour v. Gaddes (1904), v. Gaddes, ubi up. aa 
a, TT I.E, Act, ss. 4 and 12 (first * Otherwise than by express arrange- __ — 











oe implication therefrom, for it is contrary — 
Vil 


to first principles for “nent ee 








beneficial enjoyment of other immoveable property of his own, 
an easement in or over the property comprised in the lease.’ 

Affirmative easements are usually created by grant and 
negative easements by covenant.’ 

Any form of words, when properly construed with the aid 
of all that is legitimately admissible to aid in the construction 
of a written document, may indicate an agreement and, when 
under seal, constitute a covenant, and a covenant may, if it 
is necessary in order to carry out the intention, operate as 


a grant.® 


There is a very material difference in equity between a 
grant of an easement in general terms and an agreement 
that the easement shall continue for a particular term or a 
representation that the grantor has power to grant for such 
term. In the former case the grant will be restricted to what 
- the grantor has the power to grant, and will not extend to 
anything which he may subsequently acquire, whereas in the 
latter case the grant will extend to any interest subsequently 


acquired. 


Thus, in Booth v. Alcock,! a lessor granted a lease for 
twenty-one years of a house “together with all edifices, build- 
“ings, ways, lights, sewers, watercourses, rights, easements, 
advantages, and appurtenances thereto belonging, or therewith 
“ used or enjoyed.” At the time of the grant he held an adjoin- 





ing house for a term of years. 


reversion expectant on the term in the adjoining house; and 
after the expiration of the term he proceeded to build on the 





against his landlord, see Gayford v. 
Moffatt (1868), L. R., 4 Ch., 183; Outram 
v. Maude (1881), 17 Ch. D., 391. 

1 J, E. Act, s. 12 (third para.), App. 
VII. The effect of this section is to’ 
neutralise, so far as it goes, the omission 
of the words “‘as of right” in connection 
_ With the acquisition by a tenant of ease- 
- ments of light and air, and of support 











be open to a tenant to acquire such pre- 





J 
⸗ = ò a p 
=] 7 — 


‘person, whether the servient tenement — 


. under s. i5, but, apparently, it would still — 
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He subsequently acquired the 


comprised i in his tenancy over other land Ss 
belonging to his landlord o any other — Mig 


were in possession or in lease, see this — 
question farther considered in Chap. vig >i 
Part I, B, and Part II. — 
2 Dalton v. Angus (1881), 6 App. — 
at p. 782. ET 
3 Russell v. Watts (1883), 10 Ao 
at p. 611. 
4 (1875) L. R., 8 Ch. App., 668. 
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= site of the adjoining house in a manner which might interfere 
with the hghts of the demised house, such lights not being 
=- ancient lights. In a suit to restrain him from so building, it F 
was held by the Appeal Court (reversing the decision of 
Malins, V.C.) that the lessor was not by his grant prevented 
from so building. 

This and later cases? establish that in the absence of 
contract or representation, the rule that a man may not 
derogate from his own grant binds only the interest which the 
grantor has in the adjoining property at the time of the 
grant. 

But if a person grants an easement upon the representa- Estoppelin 


tion that he has the title to do so and he has not the title at —— — 


ee 


an the time of the grant, but subsequently acquires it, the ease- stor of ee 

































; Pi 
` ment so granted attaches to the newly-acquired property and easement, = 
~ the conveyance operates by way of estoppel against the denial it A 








of the right.? 
The grant of an easement is void, if it is at variance with Grant “— 

the provisions or objects of an act of the legislature.” ment void if at 
Thus, the alienation by a railway company of a right of legislature. 

way over land taken and used by it for the purpose of a 

railway and its works has been held to be ultra vires." 


But this principle cannot be so applied as to prevent & Limits of the 












ahh: | 


N company from using the land acquired by it in any way which alee 
= 1s not incompatible with the purposes for which the company — 
= was constituted.’ aie os 
= Though the grant of an easement is of no effect if in cnet way be 
* az “cho pica ares of the powers of the company and of the subject of 








J See GoBwin v. Schweppes, Ltd. ( 1902), Peterborough Rural District Council 
1 Ch., 926 (932); Quicke v. — (1902), 1 Ch., 557. The same applies to MR 
- (1903), 1 Ch., 659 (666); Davis y, Town _ any illegal grant; prescription cannot = 
Properties — Corporation, Ltd. * run in such a case, Jbid. | a 

(1903), 1 Ch., 797. „* Mulliner v. Midland Ry. Coy ale. 1. 
-7 Rowbotham y. Wilson (1857), 8E. & up. — 
B. at p. 145, and see Booth v. Alcock, ubi Fveter v. London, Chatham § Dover. E 
o omp Act, Ry. Co. (1895), 1 Q. B., 711. And see 

a __ IV of 1882, s. 43, App. VI. Bayley v. Great Western Ry. Co. a i 
— 3 See yee Midland Ry. Co. — — 
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purposes for which it is constituted, yet if the subject of the 
easement be capable of division in such a way as after the 
public requirements have been fully satisfied to be applicable 
to private use, then the grant will be valid to such extent. 

Thus, in Attorney-General y. The Corporation of Plymouth 
the Corporation having been empowered by Act of Parliament 
to construct a watercourse for the purpose of supplying the 
ships in the harbour of Plymouth and the town of Plymouth 
with water, leased a portion of their interest in the watercourse 
for thé benefit of certain mills which had been erected thereon. 

It was held by the Master of the Rolls that as the Corpora- 
tion had undertaken the performance of a public trust and 
duty and could not lawfully divest themselves of the means or 
any part of the means of fully performing that duty and 
executing that trust, all that was conveyed or was meant to be 
conveyed by the deed was so much water as remained after 
the public purposes of the Act had been satisfied. 

It seems that an easement of the limited character just 
considered can be acquired by prescription.” 

As the grant of an easement which affects the same 
servient tenement as that over which a previously existing 
easement has been created holds good provided the enjoyment 
of the later easement does not interfere with that of the 
earlier, so it is stating the same proposition in another way 
to say that a later grant cannot derogate from an earlier grant, 
und if at variance with it is void as against the first grantee.” 


- Though a covenant for quiet enjoyment, either express or 
implied, will extend to an easement part and parcel of thes 


27% * it will not increase or enlarge the easement.’ - 





1 (1845) 9 Beav., 67. 
2 Grand Junction Canal Co, v. Petty 
(1888), 21 Q. B. D., 273. This was a 


pp. 85, 86. 
5 Leech v. Schweder (1874), L. 
9 Ch. App. at p. 474. 
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ease of a public right of way acquired 
by dedication, but the principle is the 
same. 

3 Muùdy v. Duke of Rutland (1883), 


-23 Ch. D., 81. 


4 See Gale on Easements, 8th Ed., 


Alcock (1873), L. R., 8 Ch. App., 663; 
Robinson v. Kileert (1889), 41 Ch. D., 88; 
Aldin v. Latimer, Clark, Muirhead P 7 
(1894), 2 Ch, 437; Daris v. Town d 
Properties , ae Corporation, Lt è 
oes 1 Ch., 797. W a8 
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M Thus, in the grant of an easement of light and air a — 
covenant for quiet enjoyment would not enlarge the easement * 
= beyond the ordinary right known to the law. — 
It would, of course, be possible to insert in any covenant — J 

words of enlargement, as 1f in a grant of an easement of light — 

and air a covenant were inserted that the grantee should fully 

enjoy the house with an uninterrupted view from his drawing- | 
7 room windows over the existing land of the grantor. In such aye 
~ ease there would be a larger light than had previously been * 
granted, ard damages might be recovered at law 1f the grantor k: 
= broke the covenant, and an injunction would be granted in i ‘al 
-~ equity against him if he intended to break it, or against the iy 
~ person claiming under the grantor if he took with notice of — 





the covenant.’ | 
= * An implied covenant for quiet enjoyment arises where Implied cove- = 
= a grant of land has been made for a particular purpose either ao eee 

A appearing in the grant itself or to which it was in the know- 
ledge or contemplation of the parties that the land would be 
applied.* 

In such a case the grantor is under an obligation to 
abstain from doing anything on adjoining land belonging to 
him which would prevent the land granted from being used 
for the purpose for which the grant was made.’ 

This really amounts to the same thing as saying that a * 
= grantor shall not derogate from his own grant.* eit = 
= The question whether there has been d breach of a Cove- Whatis a cae 

= nant for quiet enjoyment depends upon the test whether, as — per 
a question of fact, the quiet enjoyment of the land has or has 




































Ch. App., 463. 

= 7 Robinsony. Kilcert; Aldin v. Latimer, 
= Clark, Muirhead & Co., ubi sup. See also 

— Axtleton Times Co., — Warners, Ltd, 

(1907); App. Cas., 476. 

7 Jbid. And upon similar principles 
Fas grantee may be equally bound, 
— — Times Co., Ltd. v. Warners, 
, ubi sup. 
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t Leech v” Schweder (1874), Le Ray 9. 


1 4 Robina Kier vbi sup. at p. 98, 


But only as between the grantor and the 
grantee, for an implied covenant being 
an equitable obligation would not bind 
‘the grantor’s assigus without notice, 
whereas the obligation not to derogate 
faim a grant is a legal obligation and 
is as binding on the grantor’s assigns as 
on the grantor, Cable v. Bryant (1908), 
1 Ch., 259. As to derogation from grant, 


see further, infra, Part IV, B, I, (a),(1). 
& | 
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been imterrupted; and, where by the acts of the grantor, 

lawfally claiming ander him, the ordinary and 

lawful enjoyment ef the land is substantially interfered with, 
the covenant is broken, though neither the title to, nor the 
possession of, the land may be otherwise affected.' ` 

ft is a question of some difficulty whether it is essential to 

the validity of an agreement to grant an easement that it 

should be in writing. 

In England the old common law rule was invariable that an 
express agreement to create an easement should be by instru- 
ment ander seal,’ and the necessity for this rule was due to 
reasons derived from the feudal and statute law.’ 

The strictness of the rule was, however, subsequently 
relaxed by the introduction of the equitable principle that 
where an agreement had been made and acted upon, but no 
grant executed, the Court would not decline to give effect to the 
right claimed for want of the full legal title.‘ 

ta Padia In India there dees not appear to be any law requiring the 

express grant of an easement, as referring to the actual 

ereation of the right, to be in writing. 

Im cases falling outside the Indian Easements Act it has 
heen said not to be necessary,’ and it is certainly not required 
= ae by the Act itself.* 
ice There are, no doubt, certain provisions in the Transfer of 
— Property Act requiring the transfer of immoveable property 
— by gift or sale to be made by a registered instrument, but 
— these do not apply to easements.’ 


+ Akras. Meyer of Berevci-apee- IH Bear., 590. 
Teeed (1884), 15 Q. R Da S47, Sl; p * Arichwa v. Rayappa, ubi smp.: Pom 
Bodie v. Kileert, oi mp, at pp. 96, memwa Teror v. Collect of Madara —__ 
Sty bat oe Mencheeter, Shefidd, ond ° (1869), 5 Mad. H. C, „atp 22; Gazette gf 
Fadia (1880), Jely eee 
$77.. A verbal promise, or re = 
tion, or an agreement to be inferred fi 
eo eee 
ment, Collector of M J 
Nobia Chander Ghoor (1068) 8 We) 

è Gazette of India 
Dec., Part V, p 477. i a 

t git — e 
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The definition of “Immoveable property ” in section 3 of + 
the Indian Registration Act, ITI of 1877, includes easements, 
and section 17 provides for the compulsory registration of 

* instruments relating to the gift of immoveable property or the | 
creation of interests in immoveable property ofthe value of E 
Rs.100 and upwards, but registration only becomes necessary 
if there is writing, and there appears to be nothing in the Act 
making writing compulsory. . 

No doybt as a matter of prudence the creation of an ease- 
ment woulfl usually be accompanied by a written and registered 
document, but there appears to be no legal necessity for such 
a course. * 

Where a grant is not in writing, it Is a question Of fact Effect of oral | 
whether the effect of the oral communication is such as to fee” 
create an easement or a mere license.’ 








Part Il—By Express Grant. 


An express grant is that whereby, either in deed or will, Express grant F 
the intention of the grantor or devisor to create, convey, or p 
devise an easement is clearly and unequivocably expressed. — 

There is no necessity to use any special forn» of words, so No particekir axe 
long as the words used sufficiently express the intention of the * —— 1 
grantor or devisor. * 

In Rowbotham v. Wilson? Lord Wensleydale said: “ It is A 
“undoubted law that no particular words are necessary to a — 
“grant; and any words which clearly shew the intention to 
“ give an easement which is by law grantable, are sufficient to 
“effect that purpose.” 

In cénstruing an express’ grant it is always the safest and — 
g best course to pe words free from ambiguity their pani and — 
_ ordinary meaning.’ ⸗ — 
| 3 E: ; In Taylor Ve Corporation of St. Helens,* the true rule of T: o 
al i i he Tangan Y fs 
























y af 

Th 

* > 7 
—— à * 



























Es S See Krishna v. , ubi sup. H. L. Se , 286 (298), per Lon Cheba 
= #2 (1860) 8 H. L. C. at p. 362. ford. — ie. 
z Td Buchanan v. Andre (Uy La Ry 2 : Reid fetes ee | * fs mE 
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of the particular instrument is to be construed aecording to its 
ordinary meaning, giving to technical terms their technical 
meaning. unless a context is found such as to preclude the 
— J of the ordinary rules of construction which would = 
be applied to"the orginal expressions standing alone. 

The meaning of the instrument must be ascertained 
according to the ordinary and proper rules of construction, 
and if the meaning cannot be ascertained the instrument is 








void for uncertainty.’ 


It was formerly an unquestioned rule of construction that 
when the meaning of a grant was uncertain, the grant was to 
be construed most strongly against the grantor.® 
chartarum fortins accipiuntur contra proferentem. 
bas been somewhat severely criticised by Jessel, 
Taylor v. Corporation of St. Helens as follows :— a 

“. . . L will take the liberty of making an observation as : 
“ regards a maxim quoted by Mr. Christie, and which is to be 
“found, I believe, in a great many text-books, and, I am 
“afraid, also in a great many judgments of ancient date, and 
“that is, that a grant, if there is any difficulty or obscurity as 
“to its meaning, is to be read most. strongly against the 








t Taylor v. Corporation of X. Helens, 
whi exp. Im this case there had been a 
grant of “all and singular the water- 
= courses, dams, and reservoirs, etc.,” and 
one of the questions rsised-was as to the 
meaning of the word “ watercourse.” 
To quote from the judgment: “ This 
* isa grant of a watercourse. . .. A grant 
“of a watercourse in law, especially 
“when coupled with other words, may 
“mean any one of three things. It may 
“mean the easement or the right to the 
“running of water; it may mean the 
“ channel pipe or drain which contains 
© the water; and it may be the land over 

“which the water flows—which it does 
_ mean must be shewn by the context, and 

















' stite, and that, accordingly, the defen- — 


— (1875), 44 L. J. Ch., 514; L. Ra vf he 
in J 6 Ch, S S 











Verha 
But this rule 
M.R., in mS 



















the quad was a corporeal hereditament, 
and bore the second of the above mean- 
ings. In the same case there was the 
further grant “‘ of the several springs and 
“streams of water flowing into or feeding 
či the said watercourses, etc.” Astothese, — 
the intention imputed to the grantor was 
to grant them as definite things, as they 
were, and in addition to the watercourse. | a 2 
AJso, it was held that there not been © 
a grant of all the water arising in or — 
falling on to the plaintiff's land, but only — E 
a grant of the watercourse in its existi 


dants had no right to alter or enlarge the 
2 See Morris v. Edgington —— 
8 Taunt. at p. 30; Wood v. Saund 
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“grantor. I do not see how, according to the now established * aa 
“ rules of construction as settled by the House of Lords in the = 
“ well-known case of Grey v. Pearson, followed by Roddy v. 
= “Fitzgerald and Abbott v. Middleton’ that maxim could be 
“considered as having any force at the present day. The 
“rule is to find out the meaning of the instrument according 
“to the ordinary and proper rules of construction. If we can 
“thus find out its meaning, we do not want the maxim. If, $ 
‘on the other hand, we cannot find out its meaning, then the J 
“instrument is void for uncertainty, and in that case it may 
‘be said that the instrument is construed in favour of the 
“ grantor, for the grant is annulled.” — 
But between the two extremes stated by the Master of the 5 
Rolls there les the intermediate case of an instrument equally 
capable of two meanings. In such a case authority appears to 
shew that the meaning most unfavourable to the grantor 
should be adopted provided no harm is thereby done.‘ 
Not only can easements proper be acquired by express Rights ac- 
quirable by — 
grant, but also many rights which not being strictly easements ¢xpress —— 
partake of the nature of easements, though such latter rights 
cannot be made the subject of presumed grants by operation 
of law, or by prescription.’ 
So, too, certain persons who are unable to acquire ease- Persons, other- ` 
ments by the two latter methods of acquisition, can acquire Mn —— — 














them by express grant.® — —— 
* J — 
ees 

Part III. —By Implied Grant. — 





An implied grant, in the sense here used, is a grant which Definition of — 
arises by implication from the language of the particular '""?"**® = 
Instrument construable according to the ordinary rules of 
ees Sonakruction, one of which is that the circumstances existing 













= Eei {1857)6 H. L.C.,.61. And ee the comments in Goddard on | 
2 (1857) 6 H. eg Easements, 6th Ed., pp. 367, 368. ~ 
a (1858) 7 H. L. C., 68. ’ See aupra, Chap. III, Part Ill, B; 


— Elphinstone, Norton, and Clark Chap. IV, Part II, C. | 
on Interpretation of Deeds, pp. 93 et seq. ; * See supra, ‘Limited method of 
— pe Legal — 6th — 548. acquisition dy a tenant,” 
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— at the date of the grant may be looked at in order to ascertain A 
eS the intention of the parties. 
___ Implied devise. [n this respect the same rules of construction and evidence 
ae are applicable to a devise by will.” 
This method of acquisition which is usually, but not 








ui- ‘ s 
ae af din. necessarily, connected with a severance of tenements by the 
K * — — 


common owner thereof, and will presently be considered 


= implied grat chiefly in connection with discontinuous easements, such as 
uisitien 


— ofeasements easements of way, must be treated separately from, and, 


Ata vo penne therefore, should not be confused with, the acqaisition by 





Ea — presumed grant, or operation of law, of easements of necessity * 

— nsi — and apparent and continuous easements‘ which depends 
fees: Maw. solely on a severance of tenements. 

ra Plaan v. This distinction is pointed out by Erle, C.J., in Polden 

— ve v. Bastard,’ where he says: “ There is a distinction between 

ta “easements such as a right of way or easements used from 
ee | “time to time, and easements of necessity, or continuous . 
: “easements. The cases recognise this distinction, and it is 


À “clear law that upon a severance of the tenements, easements 
“held as of necessity, or in their nature continuous, will pass 
“by implication of law without any words of grant; but with 

B “regard to easements which are used from time to time only, 
“they do not pass unless the owner by appropriate language 
* shows an intention that they should pass.” 


—— of Questions of construction have occasionally arisen as to 
ton as P 
_ to whether the = 





4 L 
—— * m 
at eels 














1 As to discontinuous easements, see L. R., 1 Q. B., 156; Phillips v. Lote si 





infra under * Acquisition of Heunitine- 

it ous easements by implied grant,” and 
Chap. VIII, Part I, C (1). As to other 
easements, eee Chap. IIT, Parts 1V and V, 
Chap. VI, Part IV, B I (a) (1), Chap. 
VIII, Part I, B (1), Part II. As to ease- 


implied reservation, see Chap. IV, Part 
IV, I (2) (a), Part V, Chap. VI, Part Iv- 
BI {), B H and B III. 

2 Pheysey v. Vicary (1847), 16 M. & W., 
= 484; Pearson v. Spencer (1861), 1 B. & 
= S., 671, in error (1863), 3 B. & S., 761; 
A Palden v. Bastard (1803), 4 P- 4 8,3583 
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— — ug 





ments arising in favour of the grantor by 


(1892), 1Ch., 47; Milner s Safe Co., Ltd. — 
v. Great —— and City Ry. Co. ; 
(1907), 1 Ch. 208. — 
3 See infra, PartIV,A. ~ 
t T.e. easements of light and air, ease- 3 
ments relating to water, and easements of 4 
support, see infra, Part IV, B. h 
s (1863) L. R., 1 Q. B., 156. E 
* Approved in Watts v. Kelson (1870), 
L. R., 6Ch. App., 166. Seealso Allen va — 
Taylor (1880), 16 Ch. D. at p. 3857; 
Morgan v. Kirby (1878), I. L. R., 2M day 
52; Purshotum v. Durgoji (1890), 1. Le 
OR, 14 Bom., 452 ; and infra — J 
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whether the grant is to be construed as conveying the land 

itself, and thereby excluding the grantor from all further 

_ interest in, and enjoyment of, the land or its produce, or as 

= confining the grantee’s rights within the, limits of -a mere i 
easement or profit a prendre. 

In this connection it has been held that the grant of a 
house together with the exclusive use of a gateway described 
by particular dimensions and being a covered passage, carried 
with it not.only the right to use the gateway as a means of 
access to the dominant tenement, but a right of property in 
the passage itself so as to permit of a bookstall being put up 
in jt.’ 

In regard to minerals, it has been held in determination Minerals. | 
of the question whether the land itself was conveyed or merely — 
the right to get the minerals, which is a profit à prendre, that s 
the grant of a right to get all the coal lying in a particular - 
close, is a grant of the land itself, a corporeal right, conveying 
the entire interest of the grantor.? 

In the absence of clear and explicit language shewing an 
intention to convey the greater right, the Court will decide in 
favour of the lesser right.” 

“Lord Mountjoy’s case* is a leading authority for the Zord Mount- 
“ proposition that a grant in fee of liberty to dig ores does —— — 
“confer on the grantee an exclusive right to dig them, even 
“if the grant is in terms without any interruption by the —— 
“grantor. This was the view taken of the case in Chetham F 

= “v. Williamson,’ and in Doe v. Wood,® and has never been Ee: 
Be judicially questioned.” 

— Such is_the language of Lindley, L.J., in the recent case 
— of Duke of Sutherland v. Heathcote? 
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-ARR * * 
ealy v. Booth (1890), 44 Ch. D.,12; M. & W., 33. 
sa London Taverns Co. v. 3 Puke of Sutherland v. Heathcote 
Worley (1888), 44 Ch. D. at p-24; where (1892), 1 Ch., 475. 
there was a grant of “ the exclusive right * (1583) 1 And., 307 ; 4 Leon., 147. 
of gateway” ; ; and see Buszard v. Capel s (1804) 4 East, 469. 





- (1828), 8 B. & C., 141. ¢ (1819) 2B. & Ald., 724. 
“a _ 2 Sanders v. Norwood (1600), 2 Cro. * (1892) 1 Ch..at p. 485. 
+» 683 ; Wilkinzon v. . Proud UST) Il 
a F 
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Acquisition of Discontinuous Easements by Implied 
Grant. 


— Tè will be appropriate to consider, in the first place, the ~ 
set legal significance and effect of general words such as “ appur- 
tenant.” “belonging,” “therewith used and enjoyed,” and 
similar words, when appearing in a will or conveyance. 

* It may be stated by way of preface to a detailed examina- 
tion of the cases that a distinction has been made between the 
legal meaning of the words “appurtenant,” “ belonging,” ete., 
and that of the words “therewith used and enjoyed,” ete. 
For while the former words have been held ineffectual to 
earry anything more than a right legally appurtenant (èe. 
an easement actually in existence at the time of the grant), 
the latter words have received the wider interpretation of 
passing in addition a way enjoyed de facto by the owner of 
the united property for his own greater convenience. = 

Thus, in reference to the words “appurtenant,” or “ belong- -· 
ing,” it will be found that in Whalley v. Thompson,‘ one of ~~ 
the earliest reported cases, the use of the word “appurte- 
nanees™” in a devise of one of adjoining properties held in 
unity of seisin was declared insufficient to carry a right of 
way Over one property to the other as no new right of way 
was thereby created, the old right of way which previously — 
existed having been extinguished by the unity of seisin in the 
devisor. : * 
In Clements v. Lambert * it was held that after an easement — 
has been extinguished by unity of possession, a new easemen F 
is not created bya grant of a messuage and land with common 
appurtenant, though those who have occupied tho tenemen 
since the extinguishment have nao the common the J 
with, bat it would have been otherwise if there had been a 
— of all commons “used therewith.” 
Barlow v. Rhodes * was an action for trespass for bre 
a —E — eee and pulling down his w 


ae 
J DED. . (1833) 1 C. & M., 448, 
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The defendants pleaded several special pleas, of which only 
the third and seventh were relied upon at the trial. 

The third plea justified the trespasses, under a claim of a . 
right of way under a grant in which certain premises had been 
conveyed “ together with all ways, roads, rights of road, paths 
“and passages to the hereby devised premises, or any part 
‘thereof, belonging or in any wise appertaining.” P 

The seventh plea claimed a right of way of necessity. 

A right of way by necessity being unarguable the solo 
remaining question was whether the way claimed could pass 
under the general words in the deed “ belonging or in any 
“wise appertaining.” 

The way was not in existence at the time of the grant 
having been extinguished by unity of ownership, and was 
therefore not appurtenant, and there was nothing in the 
conveyance to shew that the parties intended to use the word — 

“appurtenant” in any but its strict legal sense. — 

In these cireumstances the Court was constrained to give 
the words used their ordinary legal meaning, and to hold that 
they were not sufficient of themselves to shew an intention on 
the part of the grantor to create the right claimed, but at the 
same time it was said that if the words “ therewith used and 

3 “enjoyed” had been inserted, the right claimed would have 











passed, 2a 
3 An attempt was made on behalf of the defendants to < = 
= distinguish between the word “belonging” and the word | a 
= “appertaining,” but without success, the older authorities 5 ae 
=  shewing that these words had always been treated as E 








synonymous. 2 
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The aefendants strongly relied upon the case of Morris V. Morrisv. — ape 
— _ Edgington, ‘in which similar words had been used and a right ox 4 
= Of way allowed, but that case was explained by Lord Lyndhurst, 
A C.B., as one where the deed itself shewed that it was the 
_ obvious intention of the parties that the word “ appurtenant ” 
— — * hou * re a more extensive construction than its usual 


















Pheysey v. 
Vicary. 


Worthington v. 
Gimon, 
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legal meaning admitted of, and by Bayley, B., as a case merely 
of a way of necessity, and not as one properly requiring the 
construction of the words “belonging” and ‘ appertaining,” 
because if there had been no such words, the law would have 
presumed the wayin question, on the principle that where 
property is granted, a right of access to the property is also 
granted.’ 

In that case a way was necessary to the use of the 
dominant tenement, and there being two ways whereby such 
access could be had, all the Court had to decide was to which 
of the two the plaintiff was entitled as being the more natural 
and convenient way. 

In Pheysey v. Vicary? a testator being seised in fee of 
two houses devised them and the “appurtenances thereunto 
“belonging” to two separate persons, and it was held that 
these words were not sufficient to give the devisee claiming 
it a right of way over the other devisee’s property, such mght 
of way not being a way of necessity. 

In Worthington v. Gimson® it was held that the right of 
way claimed in that case passed neither by implied grant nor 
by presumption of law, for the use merely of the words “ rights, 
“members, easements, and appurtenances ” was insufiicient to 
carry it by implied grant, and the way, not being an apparent 
and continuous easement necessarily passing upon the sever- 
ance of the property, as being incident to the separate enjoy- 


ment of the part severed, could not pass by presumption © 


of law. 

In Polden v. Bastard * there was a devise of two houses, one 
in the occupation of the devisor and another in the — 
of a tenant of the devisor. 


Under the devise of the latter house whereby merely the- a 
house, out-house, and gardeñ had been given and nothing | 





1 The same view appears to have been I.L. R., 15 All., 270. 
taken by Parke, B., in Pheysey v. 2 (1847) 16 M. & W., 484. 
Vicary (1847), 16 M. & W., 484. But see 3 (1860) 2 E. & E., 618. 
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the observations of -Edge, C.J., and + (1863) 4 B. & S., 258: L. R., J— 
— Wuteler sere leh B., 156. 
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more, the right was claimed to go and draw water from a pump 
which belonged to the house occupied by the devisor, and 


which the tenant of the devisor, as the occupier of the other : * 
house, had been accustomed to go and draw water from, to the . 

knowledge of the devisor. It was decided that no such right ) 
passed under the devise, but the Court expressed the opinion 


that if the will had contained words shewing that the house 
was intended to be devised “as usually enjoyed before” it 
might have been successfully contended that the right to use 
the pump, which had been enjoyed by the tenant of the house 
for two years, would pass, though not properly an easement. 

The rule of English law that the use of the words “ appur- Rule of English 
tenant” or “belonging” will not carry a discontinuous ghia 
easement, such as a right of way, not in existence at the time 
of the grant, has been followed in India. 

In Chunder Coomar Mookerjee v. Koylash Chunder Sett? Chunder Coo- 


p A 4 mar Mookerjee i 
the words “appurtenant” or “ belonging” were considered v. Koylash 





as ordinarily carrying only existing discontinuous easements, “den Se. >i 
though it was thought they might, under certain cireumstances, i 
have a wider construction, as in Morris v. Edgington.? — 


From the foregoing authorities it is apparent that the legal 
effect of the words “appurtenent” or “belonging,” used in 
their ordinary legal sense, is to pass only such ways as are 

actually in existence at the time of the grant as Easements. — — 

As regards the additional effect of the words “therewith Earlerautnon- 
“used and enjoyed” the latest decisions‘ Have confirmed the words ‘theres — 
view taken in the earlier cases,° that such words will carry — per — 
a way which, though not in existence as an easement at the — 

= time of the grant, was used during the unity of posses- —— 
~ Sion or oWnership for the conyenience of the portion of the — 
= property the subject of the conveyance. — 
In Koostrya v. Lucas, the first of the earlier cases to which —— a 


























=" Morgan v. Kirby (1878), I. L. R.,  diréussed supra. 5 

— 2 Mad., 46; Chunder Coomar Mookerjee * Subsequent to Thomson v. Wateriow —— 

a... T Koylash Chunder Sett (1881), I. L. R., and Langley v. Hammond, decided in oa e — 
— TC, 665. — 1868, as to which, see infra. — 
= 7” (1881), L L. R., 7 Cal., 665. $ Prior to 1868. 

7 (1810) 3 Taunt., 24. See this case € (1822) 5 B, & Ald., 830, | 


oe a - ‘ * A; 
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Polden v. 
Basta 


Application of 
similar prin- 
ciples on parti- 
3 tion of joint 
. property. 
_ ç dames v. 
Se tent. 








or therewith or with an y part the reop used or enjoye J”? a 


and India on the same question, see infra. 





it is necessary to refer, part of certain premises which belonged 
in their entirety to the grantor was leased to the plaintiff 
“together with all ways thereto belonging or appertaining, 





It appeared that at the time of granting the lease and for __ 
many years-prior thereto, a way was being, and had been, used 
for horses and cattle by the occupier of the whole premises 
through a gateway and on to a piece of ground on which the | 
plaintiff had built a coach-house and stable. The plaintiff 
claimed to use the way under the lease. It was held that as 
the way was used and enjoyed with a part of the demised 
premises it passed to the plaintiff by the words “ with any part 
‘thereof used or enjoyed ” contained in the lease. 

To the same effect are the decisions in Barlow y. Rhodes 
and Polden v. Bastard above cited.' = 

The case of James v. Plant? is important as shewing that J 

the same principle has been applied on a partition of joint 
property. 

In that case the properties, formerly separate, vested in 
coparceners as one joint property. Thereafter, a way which 
before the unity of seisin had been enjoyed from one property 
over the other continued to be used. 

The coparceners for the purpose of making partition 
conveyed the property in two separate estates as had formerly 
existed to a grantee to uses to hold the same to the use in 
fee of two distinct persons. In conveying the messuages, 4 2 
tenements, lands, etc., the coparceners also conveyed all 4 
houses, out-houses, ways, easements, etc., to the said several 
messuages or tenements, lands, ete., belonging or appertaining, — 
or therewith usually held, used, occupied, or enjoyél, to have | 
and to hold the messuages, etc., with the buildings, lands, ete., 
thereunto belonging, and thetr riteriai to the grantor to 
the use of the said two persons. = 

~ Tt was held (reversing the judgment of the Queen’s Bench) — 
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1 As to the recent decisions in England ~ * (1863) 4 A. & E , 749, 


| > -TnS 
P j 





that from the deed itself it was obviously the intention of F 

the grantors that the right of way should pass and that the — 

words above cited were sufficient to carry such intention into — 

effect. š 
As to the use of the word “ appurtenances” standing alone 

in the habendum, it was not considered that it affected in any 

way the implied grant arising from the use of the former words, 

as it was not to be taken by itself but with reference to the rest 

of the deed, and as thereby receiving a more enlarged meaning 

sufficient to let in and comprehend a right of way which 

had been “ fisually held, used, occupied, or enjoyed.” 
The result of this and the earlier cases upon the question Result of the 

whether on the severance of tenements formerly held in joint —— — 

or sole ownership a way enjoyed de facto at the time of the 

grant has passed under the particular instrument, is concisely 

stated by Tindal, C.J., in the case just cited. He says: “ We 

“all agree that, where there is a unity of seisin of the land, oe 

“and of the way over the land, in one and the same person, 1 E 

“the right of way is either extinguished or suspended accord- | — 

“ing to the duration of the respective estates in the land a 

“and the way; and that, after such extinguishment, -or | a 

“during such suspension of the right, the way cannot pass 

“as an appurtenant under the ordinary legal sense of that * 

“word.” * 
“We agree also in the principle laid down by the Court of sista 

“ King’s Bench that, in the case of a unity of seisin in order to — 

‘ pass a way existing in point of user, but extinguished or sus- aes ) 

F pended in point of law, the grantor must either employ words 

= “of express grant, or must describe the way in question as one 

‘used and enjoyed with the land’ which forms the subject- — 

“matter of the conveyance.” - > a 

e By analogy to the foregoing cases the words “ therewith Effect oF — 

=~ used and enjoyed” have “been declared to have a similar effect in comection i 

= in the case of an easement to divert water claimed under a pith easement — — 

a * conveyanee which purported to be of “all waters, watercourSes, water. a i 

_ “privileges, easements, advantages, and appurtenances, to ae 

— Te ‘the premises — or in anywise appertaining, or to or = 
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“with the same or any part thereof held, used, occupied, or 
“enjoyed.” ! 

But since the case of Watts v. Kelson, an easement of the 
kind just mentioned would appear on a severance of the tene- 
ments to pass more properly by presumption of law than 

f under an implied grant depending on the particular words 
used.’ 

Later authori- Though, according to the earlier authorities, there was no 
question that the use of the general words “ therewith held or 
“therewith used,” or “ therewith used and enjoyed,” or of like words, was 
jeyed,” ete. effectual to carry a way actually enjoyed at the time of the 
grant, whether such way had or had not existed before the 
unity of possession, a distinction was introduced into the law 
by the later cases of Thomson v. Waterlow*and Langley v. 
p Tlammond, and some countenance was given to the proposi- 
tion that a way not used as an easement prior to the unity of 
possession, but made during that period by the owner or 
occupier of both properties, would not so pass. This distinc- 
tion (for which there appears to have been no foundation on 
principle) between ways enjoyed as of right and ways enjoyed 
de facto only was rejected by the later decisions in Watts v. 
Kelson, Kay v. Oxley Barkshire v. Grubb,’ and Bayley v. 

| Great Western Railway Co.,” and is no longer recognised." 
Kay v. Oxley. Thus, in Kay v. Oxley, Lord Blackburn says *: “ It cannot 
Be a “make any difference in law whether the right of way was 
— “only de facto used and enjoyed, or whether it was originally 
— ‘created before the unity of possession, and then ceased to 
“ exist as a matter of right, so that in the one case it would be 
“ created as a right de novo, in the other merely revived. But 
“it makes a great difference, as matter of evidence on the 
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1 Wardle v. Brocklehurst (1859), 1 616 (621). 


E. & E., 1058. © ? (£870) L. R., 6 Ch. App., 166. 
2 (1870) L. R., 6 Ch. App., 166. | s (1875) L. R., 10 Q. B., 360. 
3 As a quasi-easement, see Part IV, B, ® (1881) 18 Ch. D., 616. 
4°(1868) L. R., 6 Eq., 36. 19 (1884) 26 Ch. D., 434. 
s (1868) L. R., 3 Exch., 161. n See Wutzler v. — (1893), I. Le 


© See the observations of Fry, J., ia R., 15 AN., 270. 
Barkshire v, Grubb (1881), 18 Ch. D., 12 Ubi sup. at p. 367, 

















“question, whether the way was used and enjoyed as appur- S 
“ tenant.” 
And to use the we han of Bowen, L.J., in Bayley v. Great Bayley v. 
Western Railway Co: “ It is still, I think, a question of con- Rey, Co. be: 
“struction ... the mere fact that the way did not exist as | 
“aright of way before unity of possession, and was only — 

“enjoyed as a way before unity of possession, will not prevent r 

“the Court putting such a construction upon general words 

“which, prima facie, might apply to rights and not to ways 
“enjoyed de facto only, as is to be gathered from the true — 
‘intention of the parties.” 

In India, in Chunder Coomar Mookerjee v. Koylash Chunder Chunder 
Sett,” the decisions in Thomson v. Waterlow® and Langley v. —— Koy y 
Tlammond,* appear to have been regarded as applying merely 2o Caaan 
to ways which, having never existed as easements, had been ae 
enjoyed de facto only during unity of possession by the owner | 
of both properties for his greater convenience, the later =i 
authorities® being apparently explained as letting in ways 
which though not having existed as easements prior to unity 
of possession, had been enjoyed de facto during that period for 
the benefit of the portion severed. | 

But whatever view be taken of Thomson v. Waterlow and eee 
Langley v. Hammond, and of the later decisions prior to Bayley 
v. Great Western Railway Co., there now seems no reason to 
doubt that since the last-mentioned decision the use of general — 
words such as “therewith used and enjoyed-” and the like will, ee, 
according to the intention of the parties, pass a way actually mee 
enjoyed at the time of severance, whether sitch way did or did ‘a 
not exist as of right prior to unity of possession, and whether 
it came into existence for the-convenience of the owner of both 
properties, or for the benefit ofthe portion severed. — 

Thus, the question whether or not a way has passed under Question one 3 — 
tion, — 




























iat * Ubi sup. at p. 455. “+ Ubi mp. e 
T * (4881) 1. L. R., 7 Cal, 665; decided  * Those above cited and decided sub- 
~ prior to Bayley v. Great Western Ry. sequently to Thomson v. Waterlow and 
~- Co. ubi sup, Langley v. Hammond, but prior to Bayley 
-~ — 7 Ubi sup, v. Great Western Ry. Co, 
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a grant, or devise, by the use of general words, still remains 
= one of construction to be determined according to the inten- 
ve tion of the parties as expressed in the instrument, and ascer- 8* 
tainable from the state of cireumstances existing at the date 
ae of its execution.’ = 
3 And this rule is not confined to ways, but is a general rule 
of construction” In Roe v. Siddons, Lord Esher, M.R., said *: 
“In construing it” (i.e. the deed) “ we have a right to look at 
“the surrounding circumstances existing at the date of the 
“ deed, and, moreover, the words are to be construed so as to 
“effect the intention of the parties, which is to be gathered 
“from the instrament. The deed must be construed accord- 
“ing to the ordinary rules of construction, one of which is, 

“that you are entitled to look at the circumstances existing 
“at the date of the deed. These circumstances will give very 
“little help in the construction if the words of the deed 
“are clear, but they will help very much if the words are 
“ambiguous.” 

But where, owing to unity of seisin a way has been” 
extinguished in point of law, and has no existence at the 
date of the instrument of severance in point of user, it is 
necessary to use apt words in the grant, such as “heretofore or 
at any time heretofore used or enjoyed” in order to recreate it.! 

Having regard to the above state of the law, the absence of 
wen, any statutory provision in India corresponding with section 6, 
sub-sections (1) and (2), of the Conveyancing Act, 1881, 

i: and the possibly restricted applicability (already noticed) of 
x section § of the Transfer of Property Act, and section 19 of the a 
ot Indian Easements Act, it is necessary in Indian conveyances — 
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eee i Kay v. Oxley (1875), L. R., 10 Q. B. - Vaman Rayaram Gholap (1894), I. L. 
ae at p S68 ; Bayley.v. Great Western Ry.Co, 19 Bom., 797. 
ee eS Roe % 3 Ebi sup. at p. 233. E 
Saldos (1888), 22 Q. B. D. at pp. 288, # See Hall v. Byron (1877), 5 Ch. Duy 
D Am se Tnternational Tea Stores 667 (672). 
Re _ C v. Hobbe (1903), 2 Ch. at p. 172, 5 See supra, Part T. As to whether i v 
AS India discontinuous easements can 
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upon a severance of tenements, where rights of way are not 
conveyed by a specific description, to use apt general words so 
as to cover all possible ways.' x 
Where, as between private individuals, easements will pass Implied grant 
2 by implied grant they will equally pass tẹ a railway company — 
= Or other public body in the absence of express agreement or | 
enactment to the contrary, and such grantee will be entitled 

j to the enjoyment of them so long as the premises in respect Ea 
of which the rights are acquired continue to be used for the 


same purppse as they were being used at the time of the 
grant.” | 




















Part IV.— By Presumed Grant or Operation of Law. 


The distinction between what for the sake of convenience Distinction 


has been called an “ Implied Grant” and a “Presumed Grant” —— — 
has already been observed upon. Grant er ij s 


In the former case, the grant is one which arises out of Grant.” 
l the intention of the grantor as expressed in the words used by 


— t— 


*1 
— 
d * 
w * 5 





vV. Sharpe (1893), I. L. R., 15 All., 270 
(299), that such easements might pass 
under and by virtue of s. 8 of the Transfer 
of Property Act, aided by the application 
= Of the principles of justice, equity, and 
= good conscience as embodied in s. 6, 
sub-ss. (1) and (2) of the Conveyancing 
and Law of Property Act, 1881. But in 
= every case it would be necessary for the 
— claimant to produce his title in order to 
~ shew that a different intention had not 


B 


to say): ‘* Together with all .... Ay 
“ ways, passages (lights, sewers, gutters, a 
‘‘ drains), rights, easements, and appur- - 

‘‘ tenances whatsoever to the said 
‘hereditaments and premises or any of 

‘‘ them, or any part thereof belonging, 
‘or with the same now or heretofore — 
‘‘ held, used» occupied, or enjoyed, or 

‘t reputed or known as part or parcel 

“t thereof, or appurtenant thereto.” See 
Kay and Elphinstone’s Precedents of 















= been expressed or necessarily implied, 
~ zee Wutzler v. Sharpe, ubi sup. Where, 
; R = however, the dominant and servient tene- 
= ments are held in separate ownership 
‘no difficulty would arise, as a transfer of 
_ the dominant tenement would, uder and * 
= by virtue of s. 8 of the Transfer of 
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Conveyancing, 8th Ed., Vol. I, 429, 
430. 

* Bayley v. Great Western Ry. Co. 
(1884), 26 Ch. D., 434, Whether such 
enjoyment would be permitted after the 
original user of the premises had ceased — 
















«ðf the undertaking would depend upon 
the circumstances of the particular case, == 
Ibid. and see Streeton “ Public Statutory | er 
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him and considered with reference to the state of_ circum- : 
stances existing at the time of the grant, whereas, in the 
latter case, the grant operates not by virtue of any words © 
used by the grantor, but by virtue of a legal presumption 
r arising of the grouwd of necessity, whether absolute, or of the 
qualified character to be found in what are called quasi- 
easements.' 
In eases of presumed grant the easement is said to arise 
as incident to the grant of the dominant tenement.* 
It is proposed to consider these two latter classés of ease- 
ments in this part of the present chapter. 





A.—- Acquisition of Easements of Absolute Necessity. 


“Eaementsef These are the easements which are usually known as 
Rewmiy-" a Easements of Necessity.” 

The most ordinary instance of them is what is called a 
“way of necessity,” though their application is not strictly 
limited to ways." 

These easements arise on a severance of tenements, 
whether by partition, or otherwise, on the principle that the 
law will presume an additional grant in favour of the grantee 
or a reservation in favour of the grantor of everything 


absolutely necessary for the enjoyment of the- dominant 
tenement.‘ 




























This principle has been consistently recognised from the 
earliest times.“ J 





i In Piye v. Vicory (1947), 16 M. 4 t As distinguished from a quasi-ease- 
W. (1847), at p 495, Parke, B., conve- ment, an easement of necessity means 
niently distinguishes these two classes of eS est ole. See 
easements by describing the first as of caah ka Gil tl, a oe EO 
absolute necessity for access to property L.J., in Union Lighterage Co. v. London 
Ün ite strict sense, and the other, according © Grarifig Dock Co. (1902), 2 Ch. at p. 573, 
te a more modern doctrine, as necessary explaining Wheeldon v. Burrows (1879), — 

: 12 Ch. D. at p. 58. + 

* Clark v. Cogge (1607), Cro. Jac., 170; 
Packer v. Welstead (1657), 2 Sidertfin, ui; i 
-Pomfret v. Ricroft (1681), 1 Saund., 322; 
| Wms. Notes, p. 570; Dutton v. Taylo 
oe 1487 ; ‘tie Ba 
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In the case of a reservation the right operates by way of 7 
a re-grant from the owner of the surrounding land.' A 
In the notes to Pomfret v. Ricroft, the following statement Notesto =~ _ 
of the law occurs :— Rite, Ẹ 
“So where a man, having a close sarrounded with his 
“own land, grants the close to another in fee, for life or years, 
“the grantee shall have a way to the close over the grantor’s 
“land as incident to the grant, for without it he cannot 
“ derive any benefit from the grant. So it is where he grants 
“ the land and reserves the close to himself.” 
‘‘ This principle seems to be the foundation of that species 
“of way which is usually called a way of necessity.” | 
Upon this principle, a way of necessity was allowed in Gayford v. D 
Gayford v. Moffatt? where it was held that immediately after ` set a 
the lease was granted, the plaintiff, who was a tenant occupy- — 
ing the inner close, became entitled to a way of necessity ee 
through the outer close, suitable to the business of a wine and — 
spirit merchant, to be carried on on the premises demised. * 
So in Hinchcliffe v. Earl of Kinnoul* there were two Hinchcliffe —— 
adjoining houses belonging to the same lessor, and the coal —— = 
=~ Cellar under one house was supplied through a shoot, the Pie 
$ mouth of which opened in the yard of the adjoining house ; : $ 
~ and it was held that a demise by the owner of both houses of — 
7 Ke _ the first house with its appurtenances carried with it the right 
to use the coal shoot, and also a right of way to the coal shoot aa 
a E enough the premises of the adjoining house, such way being == 
F necessary for the enjoyment of the coal shoot. This decision aia 






































of Kinnoul (1838), 5 Bing. N. C., 1; of State (1908), I. L. R., 26 Mad., 
Dandy. KingMcote (1840), 6 M. & W.,174; 66; Arisinamarazu v. Marraje (1905), 
= Pinanington v. Galland (1853), 9 Exch.,1; `I. L. R., 28 Mad., 495; Union Lighterage 
a Suffield v. Brown (1864), 4DeG.J.&8. Co. v. London T Sees ten Eg 

















poa: 197 ; Crossley v. — 
n Rey 2 Ch. App., p. 486; Gayford v. 1 Cory of London v. Rigges eS 
i J ffatt (1868), L. R., 4 Ch. App., 183; (4680), 13 Ch. et 798. — 

ps ses Burrows (1879), 12 Ch. D., 2 1 Saund — 322; Wms. Notes, age 


— (58) ; I. E. Act, s. 13, els. (a), (c), and p. 570. 
(9, App. VID, and see Chuni Lal v. Mani — > (1868) L. R., 4 Ch. App., 138: 
hankar (1893), I. L. R., 18 Bom. at * (1888) 5 Bing. N. C., 1. 
P — X bite or ~~ y orang : p 








rests on the ordinary principle of law applicable to these cases, 
that if a tenement is granted for valuable consideration a 
right of way to it through other land belonging to the grantor 
is also granted, if such way be absolutely necessary for the 
enjerment of the thing granted.' 
Deets Ser. On a similar principle rests the decision in Daries v. 
Seer,’ which was also a case of a right of way. 
Reena of at By a similar legal presumption when minerals are granted 
and the surface land is reserved or the surface land i is granted 
eae os the minerals are reserved, such powers as are necessary 
fer working the mimes are granted or reserved, as the case 
may be, as incident to the grant or reservation.” 
Pami v Thus in Jed v. Kingsewte,t where land was granted with 
Kiyes 4 reservation of mines and the liberty of sinking pits, it was 
held that the right of erecting a steam engine, and other 
machinery necessary for draining them, with all proper acces- 
series, passed as incident to the reservation. 
aaa ea In Rowtotħam v. IFileen® Lord Wensleydale observed as 
— follows :— 

“ The rights of the grantee to the minerals, by whomso- 
“ever granted, must depend upon the terms of the deed by 
— “whieh they are conveyed or reserved when the surface is 
oy $ * conveyed.” 

— “= Primå fweie, it mast be presumed that the minerals are 
p “ to be enjoyed, and, therefore, that a power to get them must 
* “also be granted or reserved, as a necessary incident. It is 

“one of the cases put by Sheppard (Touchstone, 5 chap., 89) _ 
_ im itustration of the maxim, ‘Quando aliquid — 
is ee © * conceditur etiam et id sine quo rea ipsa non esse potet ia 
= “that by grant of mines, is granted the power to dig them.” 
Er e Brick The same principle was followed in the recent case of 


T EE Gn. v. Welker (184%), 2 Gale & Davai 
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Ruabon Brick and Terra-Cotta Co. v. Great Western Rail- 
way Co, where the plaintiffs having granted land to the 
defendants reserving mines, and the defendant company : 
~ having laid a railway over a bed of valuable clay lying in the 
subject of the grant, it was held that* the plaintiffs were 
entitled to work the clay from the surface, and to remove the 
ballast and surface soil lying above such clay. 
With regard to easements relating to water, the case of Basements of 
Nicholas v. ( 'hamberlain ? has been explained as referring to a latiog to water, 
case of necessity where it was said that if a man erects a housss — 
and builds a conduit thereto from another part of his land and 
conveys water by pipes to the house and afterwards sells the 
house with the appurtenances excepting the land, or reserves 
the house and sells the land, the conduit and pipes pass with 
the house, because they are necessary and qvasi-appendant 
thereto. a 
In Ewart v. Cochrane Lord Chelmsford appears to have Fert +. $ 
thought that the easement there claimed, of draining surplus “°""""" i 
water from a tanyard into a tank or cesspool, situated in the 
adjoining property, passed as an easement of absolute necessity 
on a severance of the two properties. But the tendency of the 
later authorities has been to recognise the acquisition of such 
an easement as a quasi-easement, apparent, continuous, and 
necessary for the enjoyment of the property as it was enjoyed 
at the time of the severance, rather than as an easement of 
absolute necessity. 

So in India in Morgan v. Kirby,’ where the easement 
claimed was the right to the flow of water along an artificial “’ 
watercourse, it was said that such an easement might be an 
easement of necessity arising on a severance of tenements 
= when the convenience claimed is one without, which the 
= grantee could not have the use of the tenement then severed 
= off from the main heritage. 
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(1893) 1 Ch., 427. 3 (1861) 7 Jur. N. S., 925; 4 Macq. | l ae - 
~ = (1607) Cro. Jac., 121, in Se. Apps, 117. an 
Wheeldon v. Burrows (1879), 12 Œh. D. * (1878) T. L, R., 2 Mad., 46, Brn 
E st 8 A ‘ | 
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“ During unity of possession no easement strictly so called 

4 “exists, but a man may, by the general right of property, 
~ “make one part of his property dependent on another and 
“grant if with this dependence to another person. Where å 

“ property is conveyed which is so situated relatively to that 
“from which it has been severed so that it cannot be enjoyed 
“without a particular privilege in or over the land of the 
“grantor, the privilege is what is called an easement of necessity, 
“and the grant of it is implied and passes without any express 
“words. It is, as it were, brought into existence by the sever- 








* “ance of the tenements on the principle that together with the 
l “ property sold, the vendor grants everything, without which 
z% “it could not be beneficially used.” 


Similarly the right to the flow of water along a drain may 
be acquired as an easement of necessity.” 

The rule preventing a tenant from acquiring an easement 
by prescription as against his landlord does not extend to the 3 
case of an easement of necessity, as the case of Gayford v. x 
Moffatt’ above cited, shews. J 

Though easements of absolute necessity and quasi-ease- 
ments may alike be created by implication of law on a severance 
of the tenements, a point of distinction arises between these 
two classes of easements in cases where the dominant tene- 
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— ment is retained by the grantor instead of being conveyed, and 
— seiby it is the servient tenement which is conveyed to the grantee. X 
— In such circumstances the legal presumption operates for 
aa ‘> the acquisition of an easement of absolute necessity, as much — 


in favour of the grantor retaining the dominant tenement as 
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of the grantee obtaining it, the necessity, which is the founda- E 

tion of the easement, being considered equally present in 

either case: 

But with regard to quasi-easements it will be seen that 
in Bengal and those parts of 'ndia where the Indian Easements — 

i Act i is — in force, these rights do not (subject to certain 


z >. 











a —— J., at p. 52. * 14 Bom., 452. F 
as eek, Parshsam v. Tukaram (1890), I. L. > (1868) L. R. Ch. — — E 
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exceptions) arise in favour of a grantor retaining the dom nant 
tenement and conveying the servient tenement, by virtue of a 




























similar — a of law, but only by express reservation in 

the conveyance." : oo se 

B.—Acquisition of Quasi-Easements. 

The term “quasi-easements” has been applied to those what are . 

easements which, not being easements of absolute necessity, fente — 

come into existence for the first time by presumed grant or l 

operation of law on a severance of two or more tenements if 

formerly united in the sole or joint possession or ownership of — 

one or more persons.” | Ser 

They are to be distinguished from those easements which, Base 

existing before the unity of possession, are suspended merely —— 

during its continuance, and revive upon its determination by oar 

the mere separation of the tenements.” oe 

Though possessing no legal existence during the unity of J— 

possession or ownership, their use during that time by the * Aa 

owner of the united tenements as necessary to the enjoyment = pe 

of the property, causes them to be regarded in law as quasi- — 

appendant rights expanding into easements proper on a — 

| disposition of the tenements. —— 

— Though in one sense they may be called easements of How distin- — 
guishable from 


necessity as originating partly in reasons of practical utility, easements of 
_ they offer important features of dissimilarity to easements of mC 
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absolute necessity, both in the matter of their acquisition by a TA = "i 
= grantor retaining the quasi-dominant tenement, and in their —— 
character of being apparent and continuous.* . A a 







4 It will"be convenient to consider from three different Their acquisi- 
aspects the law relating to the acquisition of quasi-easements sidered tion to be c a- | 
three three different 
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r ind 1 See infra B, — of Quasi- — wi Linsitation ‘of the General Rule.” — 
Re ents. „Pee Suffield v. Brown (1864), 4 De G. B. 
É BT Tay st wor come into J. & 8S., 185; and Chap. X, Part I. © 
— existence where the terms of the con- $ See supra, this matter is referred to 2 2 








e exclude them, Dalton v. Angus under “ Acquisition of Easements of ee ‘ 






ae 881), 6 App. Cas. at p- 809, or where Absolute Necessity” and infra, where it | 
o th e i is fully discussed. — — 


* 





* ( 338s) 
on a severance of tenements: first, where the tenements were 
formerly united in sole possession or ownership; secondly, in 
reference to the exceptions to the general rule against pre- 
‘ sumed feservation; and thirdly, where they were formerly 
united in joint possession or Ownership and are severed on 
partition. 


: I.—Acquisition of quasi-easements on a severance of 
) tenements formerly held in sole possession or 
ownership. 





In cases falling under this heading the question whether 
quasi-easements arise on a severance of the tenements depends 
upon whether the guasi-dominant tenement is conveyed to the 
grantee or retained by the grantor, for though in the former 
event, quasi-easements arise in favour of the grantee under a 
presumed additional grant, they are not in the latter event 

$ (according to the general rule which is subject to certam 
exceptions) retained by the grantor, except by express words 
E7 of reservation. This distinction makes it necessary to consider 
the law, first, when the quasi-dominant tenement is cony vey ed, 
and secondly, when it is retained. 



















(a) The law as to the acquisition of quasi-casements when 
the quast-dominant tenement is conveyed to the — 
grantee,” and the quasi-servient tenement is retained 
by the grantor. 


(1) Generally, 


It will be convenient in the first instance to state genera 
principles, and then to refer in detail to the different kinds o 
easements to which such principles have been applied. 

Such general principles may be stated as follows :— a 
- First—On the grant by the owner of an entire proper of, Š 
part of that property as it is then used and enjoyed, there w 
pass to the grantee all those continuous and apparent e 
ments, meaning quasi-easements, which are necessary tot 
reasónable SOPP of the property granted, and brags => aV i 
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been and are at the time of the grant used by the owner of the 


entirety for the benefit of the part granted. 
Secondiy.—Such easements arise in favour of the grantee 
either on the principle that the grantor is presumed by law to 


grant everything which is essential to the use and enjoyment 
of the quasi-dominant tenement, or on the principle that 
man cannot derogate from his own grant.? 





1 Suffield v. Brown (1864), 4 De G. J. 

& S., 185; W aths.w. Kelson (1870), L. R., 
G Ch. App., 166; Amutool Russool v. 
* Jhoomuch Singh (1875), 24 W. R.. 345 
| (Civil Rulings), Wheeldon v. Burrows 
= (1878), 12 Ch. D., 31; Allen v. Taylor 
(1880), 16 Ch. D., 355; Russell v. Watts 
(1885), 10 App. Cas., GIL; Morgan v. 

f Kirby (1878), I. L. R., 2 Mad., 46; 
m Delhi and London Bank v. Hem Lali 
Dutt (1887), I. L. R., 14 Cal., at p. 853; 
Purshotum v. Durgoji (1890), I. L. R., 
14 Bom., 452; Chunilal v. Manisħankar 
(1893), I. L. R., 18 Bom., 616; and sez 
Norton on Deeds (1906), pp. 268 et seq. 
The same rule applies in favour of a 
lessee of the qguasi-dominant tenement 
either as against the lessor retaining the 
guasi-servient tenement or bis assigns. 
Coz y. Matthews (1685), 1 Ventris, 237, 
239; Rosewell +. Pryor (1704), 6 Mod., 
~ IIG; Coutts v. Gorham (1829), M. & M., 
= 896; Daries v. Marshall (1861), 1 Dr. & 

— 557 3; Jacomh v. Knight (1363), 32 
BA J. Ch., 601; Cable v. Bryant (1908), 
nE Ch, 250. Jt ‘applies also in the case of 
a sale by a mortgagee rightly exercising 
J his power of sale, Born v. Turner (1900), 
 2Ch., 211. It applies equally to a grant 
—— railway company except in so far 
as a right of possible obstruction is 
— Myers v. Catterson (1889),-43 
ic D., 470. 

pi -2 Suffield v. Brown ; Wheeldon v. Bur- 
si — v. Taylor; Chunilal v. 

























quiet enjoyment.” By the application of 
the doctrine of non-derogation the grant 
of an essement may be presumed from 
the purpose for which the grant of the 
quasi-dominant tenement is niade, 
whether such purpose is stated in the 
grant or is known to the grantor inde- 
pendently. Robinson v. Grace (1873), 2L 
W. K., 223; 27 L. T. N. S., G48. Thus, 
in the case last cited, a grantor of land 
for the purpose of a house being bailt 
upon it, was held entitled to an easement 
to such extent as might be necessary to 
enable him to build the house and enjoy 
it when built. In Siddons v. Short (1877), 
L. R., 2 C. P. D., 572, the grant of an 
easement of support was presumed on the 
ground that where a grantor of land 
knows that substantial buildiogs are 
intended to be erected upon it, he im- 
pliedly engages so to use his adjoining 
land as not to injure or interfere with — 
those buildings. -In Aldin v. Latimer, 
Clark, Muirhead § Co. (1894), 2 Ch., 437 
it was decided on the same principle, 
that the plaintiff was entitled by implied 
grant to the access of so much air to his 
drying sheds as was necessary for the 
ordinary purposes of bis business as a 
timber merchant. To the same effect is 
the decision in Calle v. Bryant (1908), 
1 Ch., 259, where the defendant was 
restrained upon similar principles from — 
obstructing the access of light and airto | 
the plaintiffs stable. So, too, on the 
grant of a divided moiety of a party-wall, _ 
there will arise by implication of law all 









such easements as are reasonably neces- 
siy Tor Se vers ee * 








Uniformly 

ised in 
England and 
in India, 


Limitation of 
the general 


rule, 





p š : z i pary: 
The former principle applies in the case of an affirmative __ 


easement under a presumed additional grant.’ 

The latter principle applies in the case of a negative 
easement under a presumed negative covenant.” 

The justice of these principles is unquestionable, for it is 
obvious that where one portion of a united property has been 
dependent on another portion for certain necessary advantages, 
and the former portion is alienated, the denial to the grantee 
of the enjoyment of similar advantages would be te deprive his 
newly acquired property of utility, and him of the benefit of 
his bargain. Not only would such denial work injustice to 
the grantee, but would shew undue favour to the grantor by 
allowing him to retain his consideration without making an 
adequate return. 

These principles are well established in English law, and 
have received uniform recognition in India, both in the Indian 
Easements Act itself and from the Courts in cases falling 
under and outside that Act.‘ 

It should, however, be observed that the general rule must 
be taken with this limitation, that, on a severance of tene- 
ments, the grantee of the dominant tenement will not be 
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to the user of the wall, Jones v. Pritchard 
(1908), 1 Ch., 630; 24 Times L. R., 309. 
The same doctrine has been applied in 
favour of a railway company or local 
authority acquiring land under their com- 
pulsory powers, to the extent of giving 
them a right by implication to all ease- 
ments necessary to the reasonable enjoy- 
ment of the land, having regard to the 
purposes of the acquisition, Caledonian 
Ry. Co. v. Sprot (1856), 2 Macq., 449; 
Elliott v. N.-E. Ry. Co. (1863), 10 Ho. 
C., 333 ; Scott v. Acton Local Board (1886), 
31 Ch. D., 679. So, too, where powers 
“are given by statute to public bodies for 
a special purpose, there is also an implied 
grant of all such easements as are reason- 
ably necessary to effectuate such purpose, 
Benfieldside Local Board ,v. Consett Iron 
Co. (i887), 3 Exch. Div., 44; Jn re 


— 









Corporation of Dudley (1881), 8 Q. B. D. 
86; London and N.-W. Ry. Co. v. Evans 
(1893), 1 Ch., 16. But the doctrine — 
cannot be invoked to protect some special 
or extraordinary user by the grantee of 
thé property granted when the grantor — 
did not, and could not, know that the — 
property would be used for such a pur- — 
pose, Robinson v. Kilvert (1889), 41 Ch. — 
Da 88. > —, 
' Dalton v. Angus (1881), 6 App. Cas, 
TBP. J— 
2 Ibid. = 
3 S. 13, cl. (6), App. VIL; Raja 
Suranani Papayya Rau v. Secretary of — 
State (1903), I. L. R., 26 Mad., 51.0 
* Morgan v. Kirby; Delhi and London — 
Bank v. Hem Lall Dutt; Purshotam ve 
Durgoji; Chunilal v, Manishankar, ubi 
eup. — 
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entitled to any apparent and continuous easement which ` 
* would be inconsistent with the intention of the parties to be at 
- implied from the circumstances existing at the time of the À 
grant and known to the grantee." 
Thus, the presumption will be modifiedeif the grantee has 
notice that the remaining land is intended to be used for a 
particular purpose, as where a house with lights is conveyed 
to the grantee in pursuance of an agreement which also pro- 
vides for the adjoining land being built upon,” or where there ay 
is a conveyance of a building “ with the rights, members, and 
appurtenants to the said premises belonging,” and the grantee 
» knows that the adjoining land is being laid out for building,’ 
or where in the conveyance of a house with lights by a rail- 
way company there is a recital that the remainder of the land 
will be required by them for the construction of their railway.“ 
But subject to such user of the adjoining property as was 
agreed or contemplated at the time of the grant, the grantee J 
will be entitled to the full enjoyment of the easement,’ | 
The rights to be enjoyed with a house to be built must be 
determined not at the time of the conveyance of the house 
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and land, but at the time of the contract for the purchase 

of the site.’ TR; 

(2) In Particular., — fe 

(a) Easements of Light and Air. * eoe 

=a The general principles above stated are applicable to the Pass as quasie — 
= acquisition of easements of light and air by presumed grant. ~ o y 


Thus, when such easements pass to a grantee on a severance 


— 














x. ~ | Birmingham, etc., Co. v. Ross (1888), . 3. Birmingham, etc.,Co. v. Ross, win sup. 
~= 88 Ch. D, 295; Godwin v Schweppes, * Myers v. Catterson, ubi sup. á 
~ Ted. (1902), 1 Ch., 926; Phillips v. Low 5 Myers v. Catterson, whi sup. ; Wilson ——— 
—— 1892), 1 Ch. 49 (51), which was the case v. Queen's Club (1891), S Ch., 522, 4. © 5 9S ; 
© of adevise. See also Myers v. Catterson * Broomfield v. Williams (1897), 1 Ch., — 
be (1889), 43 Ch. D., 470 (477), (478). (182). 602 (616); Pollard v. Gare (1901), 1 Ch, = 
Ara * 834; Godwin v, Schweppes, Ltd. — 
2 Godwin v. Sehreppes, ltd., uhi np, Í Ch., 926 (932). 
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_ afterwards done whereby the windows might be obstructed. 


wards assigned to the defendant. 


Dy Sh; Chunilal v, Manishankar (1893), 
epee ie Ee E., 18 Bom., 616, and see Indian 
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of the tenements they pass as quasi-easements, and not as 
easements of necessity.’ — 

With this preliminary observation it is proposed to examine 
the authorities in detail. — 

One" of the earliest reported cases is that of Palmer v. 
Fletcher? where it was resolved that if a man erects a house 
on his own land and thereafter sells the house to one purchaser 
and the land to another, the purchaser buying the land cannot 
block up the other’s lights any more than the original owner, 
who cannot derogate from his own grant, and this though the 
house is a new one. 

To the same effect are the decisions in Cox v. Matthews,’ 
and Roseiwell v. Pryor 

Palmer vy. Fletcher was followed in Compton v. Richards, 
where it was held that the occupier of one of two houses built 
nearly at the same time and purchased by the same proprietor, 
might maintain a special action on the case against the tenant 
of the other for obstructing his window lights, however short 
the previous enjoyment by the plaintiff. | 

Though the houses were unfinished at the time of sale, 
the openings intended for the windows were sufficiently indi- 
cated to support an implied condition that nothing should be 


In Coutts v. Gorham,’ the owner of two adjoining houses 
having certain ancient windows leased one of them for twenty- 
one years determinable on lives, which lease the lessee — 


Subsequently the defendant took a new lease of the same- 
premises from the owner for twenty-one years. l 
The windows of the other house had been stered anc r$ 
placed in a different position from the ancient ones at a period 
within eT years before the obstruction of RE ae d 





2 (1679) 1 Levinz, 122, 
3 (1685) 1 Ventr., 237. 
4 (1704) 6 Mod., 116, _ * 
5 (1814) 1 Price, 27. Bi 
€ (1829) 1 oe and Malkin, 3! 


: —* 
4 . * * k * a ] ok 
p J d è n ” E 


€ Wheeldon v. Burrows (1878), 12 6. 


Easements Act, s. 13, el. (3), and ill O : 
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$ of by the plaintiff, and the owner afterwards leased the house 
. to the plaintiff. 

j It was held that as the owner could not have obstructed 

the plaintiffs lights in these circumstances, the defendant had — 

not the right to do so. 
The same principle was applied in Swansborough v V. Coven- Swansborough ~~ 

try, where Tindal, C.J., said: “It is well established by the “©” 

“ decided cases, that where the same person possesses a house, 

“having the actual use and enjoyment of certain lights, and 

“also possesses the adjoining land, and sells the house to 2, 

‘another person, although the lights be new, he cannot, nor j 

“can any one who claims under him, build upon the adjoining 





J 
* d s 

e wai A A 
t ai" « 


it oa ee Ges 
ae TEE W i 
———————— 


| 
be 


4 





no co?! =e 





f “land so as to obstruct or interrupt the enjoyment of those — 
“lights. The principle is laid down by Twisden and Wynd- a 
“ham, JJ.,in the case of Palmer v. Fletcher, ‘that no man —— 
“shall derogate from his own grant.’ The same law was Aye 
“adhered to in the case of Cor v. Matthews, by Holt, C.J.; ’ Rt 4 





“in Rosewell v. Pryor; and, lastly, in the later case of 
a Compton v. Richards.” TA 
In Wheeldon v. Burrows, the general rule governing the Wheeldon v. 
Burrows. < TE 
acquisition of quasi-easements by the grantee of the quasi- 
dominant tenement was stated to be applicable to easements 
of light and to be founded on the maxim well established by 
authority and consonant to reason and common-sense, that 
; a grantor shall not derogate from his own grant, and was 
| expressed as follows :— 
“On the grant by the owner of a hanoh of part of that ESE 
“ tenement as it is then used and enjoyed, there will pass to — 
“the grantee all those continuous and apparent easements . aa 
“(meaning quasi-easements), or, in other words, all those 
“easements which are necessary to the reasonable enjoyment — =a 
as “of the property granted, and which have been and are at  — č | 
“the time of the grant used by the owners of the entirety for a 
— “the — of the part granted. ⸗ an 
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i Alien e. In Allen v. Taylor! Jessel, M.R., said: “ There can be no = zi 

M. ; “ doubt that the law as laid down by Palmer v. Fletcher is the 

“law of the present day; that is, where a man grants a house 
a “in which there are windows, neither he nor anybody claiming 
“under him can stop up the windows or destroy the lights. - 

— “That is based on the principle that a man shall not derogate 


“from his own grant; and it makes no difference whether he 
Š “ grants the house simply as a house, or whether he grants the 
— “house with the windows or the lights thereto belonging. In 
2 pi “both cases he grants with the apparent easements or quasi- 
jg “easements. . All that is now, I take it, settled law.” 

Finally, the recent cases of Broomfield v. Williams? and 
3 Pollard v. Gare’ have affirmed the same doctrine by deciding 
— that the purchaser or lessee of the first of a series of building 
= plots is entitled to the free access of light to his house, unless 
the vendor or lessor has expressly reserved to himself and 
his assigns a right to obstruct by building on the adjoining 
land or there is sufficient evidence of a definite building — 
scheme binding on the purchaser or lessee‘ And the 
burthen of modifying or displacing the presumption lies on 
the grantor." 

The successive decisions above cited establish beyond 
question the principles of English law which govern the 
acquisition of quasi-easements of light by the grantee of the 
quasi-dominant tenement. 
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t (1880) 16 Ch. D. at p. 357. 

= (1897) 1 Ch., 602. 

3 (1901) 1 Ch., 834. 
= Reference in the conveyance and 
the plan thereon to “building land” 
and the existence of a building line in the 
plan, by reference to which the agreement ` 
of «ale or lease is entered into, without 
anything further, are insufficient to re“ 
strict the application of the doctrine, 
Broomfield v. Williams ; Pollard v. Garr. 
_ But express agreement (Haynes v. King — 
(1898), 3 Ch., 439), or circumstances 
© ig ne the gt a 
a the es and known — 

































to the grantee or devisee (Birmingham, 
etc., Co. v. Ross (1888), 38 Ch. D., 2955 ~ 
Godwin v. Schweppes, Ltd. (1902), 1 5 
926; Phillips v. Low (1892), 1 Ch., 47) ` 
can displace or modify the presumption, — 
see also Myers v. Catterson 41889), 43 Ch. — 
D., 470. But since, on a severance 
tenements, there is primd facie a right tag * 
the free access of light in favour of the 
grantee, the burden of setting limits to i ki 
lies on the grantor. Broomfield vwe 
—— ubi sup. at pp. 610, 613. 3 
5 Broomfiedd v. Williams, ubi — 
pe 610, 613. 
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In India the same rule has, in its application to easements English prin- * 
ciples applied P 
of light, received legislative and judicial approval." —— 

The maxim that a grantor may not derogate from his own Easements of 
grant has been applied to a case of air under circumstances on ; 
which, though otherwise precluding the acquisition of the 
easement, were on this ground held to entitle the grantee to 
relief. 

In Aldin v. Latimer Clark, Muirhead « Co.’ the plaintiff Aldin v. Zati- 
was the lessee of land demised to him for the purpose of carry- — F 
ing on the business of a timber merchant, and in the lease had “ 
covenanted to carry on such business. The defendants, who 
were assigns of the lessor, erected buildings on adjoining land 
acquired by them from him, and by so doing interfereé with 
the access of air to sheds upon the demised property used for ja 
drying timber. It was held that they were not entitled so to — 
do, inasmuch as in accordance with the general rule that a — 
grantor may not derogate from his own grant, the lessor and ieee 
the defendants, as his assigns, subject to the existing lease, - i ‘ 
were under an obligation to abstain from doing anything on ‘4 
the adjoining property which would prevent the land demised 


from being used for the purpose for which the demise was — H 
made, 














(b) Easements relating to Water. 


The same general principles are applicable to the acquisi- May also pass ae E 
tion of quasi-easements relating either to ‘the artificial flow of ines —— z E 
water to or from the quasi-dominant tenement or to the 
pollution of water. 


Thus, in regard to the artificial fow of water to the quasi- Quasi-ease- Pr 
dominant tenement it was held in Nicholas v. Chamberlain? feai ow of — = ki 
by all the judges upon demurrer that if one erects a house saat bale m — SW 


_ and builds a conduit thereto irom another part of his land Nicholas v. — 
and conveys water by pipes to the house and afterwards sells ° E 


> et eS SY ei 

_ * LE, Act, s.13, cl. (b) and ill. (e); ? (1894) 2 Ch., 437.« 

_ Delhi and London Bank v. Hem Lall 3 (1607) Cro. Jac.. 121 
Putt (1887), T. L. R., 14 Cal. at p. 853. 












+ 


— 


+ a e 
MIT 
s A 
as g 








3 





< 7 k ® 
, By A k * j p 
~ E E J nw a m 
i f ~ 





ee" $46) 














the house with the appurtenances excepting the land, the 
conduit and pipes pass with the house, because they are __ 
necessary and gvasi-appendant thereto. 

In Sury v. Piggott’ an action was brought for obstructing 
a stream, of water running over the defendant's land to a pool 
of the plaintiff's situate in a close which was part of the plain- 
tiffs rectory. The land over which the stream flowed and the 
plaintiff's close had both belonged in unity of ownership tothe 
Crown until King Henry VIII. granted the land over which 
the stream flowed to the grantee under whom the, defendant 
claimed. 

It was held that the defendant took the land subject to the 
previously existing right of the plaintiff's predecessors to have 
the flow of water to the pool unobstructed. 2 

In the same case it was laid down that if a man has a mill 
on one part of his land, and the stream which works the mill 
flows through another part of his land, and he grants the 
mill with the land on which it stands, he cannot afterwards 
stop the stream from flowing to the mill — the part ot 
the land which he has not granted. Be 

In Canham v. Fisk? the owner of two — in one of | 
which a stream arose that flowed through the other, first sold 
the latter to the plaintiff and afterwards sold the former to the 
defendant. In an action by the plaintiff for the diversion of 
the water by the defendant it was. held that a presumed right — 
to the water passed with the conveyance to the plaintiff, and 
that the action could be maintained. = 

Watts v. Kelson® is a later and an important decision — 
in favour of the acquisition of quasi-easements in the artificial — 
flow of water to the quasi-dominant tenement, and it explains | 
the meaning of the words “centinuous” and “ necessary oa 
in reference to quasi-easements. 

In that case the plaintiff sued to maintain an alleged right 
to the —— flow of water along an artificial water- j 
— course t ough the —— premises to the plaintiff's. 
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The facts were that the owner of two properties held in 

- unity of ownership made a drain from a tank on one property 
to a lower tank on the same property, and laid pipes from the 
lower tank to cattle-sheds on the other property for the 
purpose of supplying them with wates, and they were so 
supplied up to the time the owner sold the latter property to 
the plaintiff who then had the use of the water until the 
defendant, who subsequently became the purchaser of the 
former property, stopped it. 

In granting a perpetual injunction réstraining the. defen- 
dant from obstructing and diverting the stream and water- 
course, the Court of Appeal, in a judgment delivered by 
Mellish, L.J., made the following observations :— 

“We are clearly of opinion that the easement in the 
“present case was in its nature continuous. There was an 
“ actual construction on the servient tenement extending to the 
“dominant tenement by which water was continuously brought 
“through the servient tenement to the dominant tenement for 
“the use of the occupier of the dominant tenement. Accord- 
“ing to the rule, as laid down by Chief Justice Erle, the right a 
“to such an easement as the one in question would pass by “8 
“implication of law without any words of grant, and we think F 
“ that this is the correct rule.” ! i 

“Tt was objected before us, on the part of the defendant, 
a “ that on the severance of two tenements no easement will pass 
“by an implied grant, except one whichis necessary for the 
= “use of the tenement conveyed. It was, at the time of the ) 
= “conveyance, the existing mode by which the premises con- = 
E = “veyed were supplied with water; and we think it is no — 
_ “answer that if this supply was cut off, possibly some other 
F = orn might have been obtained. We think it is proved — 
on the evidence that no other supply of water equally = 
— convenient or equally pure could have been obtained.” eae 
mA E : — Ramessur Prasad Na —— v. oN Behari Pattuk; 3 Ramey Pr ; 
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where the plaintiff claimed for the purposes of irrigation to 

have the flow of water in an artificial channel from the defen- 

dant’s estate to his own without diversion by the defendant, 
$ the Privy Council, referring to Watts v. Kelson, observed, “ It 
y “may be that at the,time when this system of irrigation was | 
Be " adopted —— now belonging to the plaintiff and the 
— “defendant formed one estate, and, if so, on severance the 
Be “right to the continued flow of water in the accustomed 
“channels would arise and subsist.” 

In Morgan v. Kirby,’ where the easement claimed was the 
flow of water along an artificial watercourse, it was said that 
such an easement might be acquired as a quasi-easement in 
the cMaracter of being a continuous and apparent easement 








ae which has been used by the owner during the unity of posses- 
cm sion for the purpose of that part of the united tenement which 
=f corresponded with the tenement conveyed. 


Suranesi 
— 


Similarly in Raja Suraneni Venkata Papayya Rau v. Secre- 
Í Res tary of State Government having purchased certain villages 
Sey at a sale for arrears of Government revenue, it was held that 
— it had acquired an easement under section 13 (b) of the Indian 
T Easements Act,” to have the lands in such villages irrigated 
_ aes from the same source of irrigation in another village belong- 
ing to the same zemindari as had been in use at the time of 
k the sale. í 
 Samelaw with As regards the easement to — water on to another's 

ee a e. land, the jus aque educende of the Civil Law, there are cases 
, deserving attention. a 

The first of these is the old case of Coppy v. J. de B. ` 
decided in the 11 H. 7 and — in Gale on Easements as 
Slows è -— = 

“One William Coppy brought an action in the case as aati! — 
“ J. de B., and counted that according to the custom of London, 
“where there are two tenements adjoining, and one hada — 
a gutter running over the tenement of the other, the other Ee 




























3 (1878) I. L. R., 2 Mad., 46. See also 
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= (1903) I. L. R., 26 Mad., 51. 
3 See App. VII. 
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“cannot stop it, though it be on his own land; and counted 
“how he had a tenement and the-defendant another tenement 
“adjoining. The defendant's counsel said, ‘ We say that since : 
“ ‘the time of memory one A was seized of both tenements 
‘«*and enfeoffed the plaintiff of the one’and defendant of the 
“ ‘other.’ To which it was replied, ‘ This is not a good plea, 
“ ‘for the defendant seeks to defeat the custom by reason of an 
“< unity of possession since the time of memory; and that he 
cannot do in this case, for such a custom, that one shall 
“< have a‘gutter running to another man’s land is a custom 
“< solemnly binding the land, and this is not extinct by unity 
of possession; as if the lord of a seigniory purchased lands 
“* held in gavelkind, the custom is not thereby extinguished, 
“*but both his sons shall inherit the lands, for the custom 
“< solemnly bindeth the lands.’ Townshend said, ‘If a man 
‘** purchase land of which he hath the rent, the rent is gone by 
“* the unity of possession, because a man cannot have a rent 
*** from himself, but if a man hath a tenement from which a 
“* gutter runneth into the tenement of another, even though 
““*he purchased the other tenement, the gutter remains and is 
„as necessary as it was before.’ To this it was objected by 
“ the defendant’s counsel, ‘ That he who was the owner of the 
“< two tenements might have destroyed the gutter; and that if 
“‘he had done so, and then made several feoffments of the 
“ ‘two tenements, the gutter could not have revived. To 


tee 





“< which it was replied, ‘If that were so, you might have = 
“< pleaded such destruction specially, and it would have raised are: 
“‘a good issue. 11 H. 7, 25, pl. 6.’” — 

Though the plaintiff rested his case on a custom of — 
London, the decision appears, to be equally founded on general F 
principles. = 





In Ewart v. Cochrane* there were two adjoining proper- Ewart — 
ties, one a tanyard and the other a house and garden, which (Oras 
formerly belonged to the same owner. > 

During unity of possession a drain was made from the 








* 3 (1861) 7 Jur. N. S,, 925; 4 Macq. Se. App. 117. 








































tanyard to a cesspool in the garden for the purpose of carrying 
off the surplus water. 

Subsequently the tanyard was conveyed to the respon- ý 
dent's predecessor in title, without any. mention of the drain — 
but with the words ““as the whole said subjects are previously -< 
possessed by us,” and the house and garden was afterwards 
conveyed to the appellant. 

The latter being anneyed by the cesspool, blocked up the __ 
drain, and the respondent thereupon brought an action for 
damages which the Court of Session decided in his‘fayour, on 
the ground that there had been a presumed grant of an ease- 
ment +o discharge the water from the tanyard into the cesspool. 

This decision was affirmed by the House of Lords. 

Lord Campbell appears to have made no distinction in his 
judgment between apparent and continuous easements and 
discontinuous easements, and the words “comfortable enjoy- 
ment’’ which he there makes use of seem too broad and vague 
an expression for the qualified necessity which is one of the 
conditions of a guasi-easement.' Lord Chelmsford appears to | 
have based his concurrence in the decision of the House on ~ 
the ground of absolute necessity. 

In Purshotam Sakharam v. Durgoji Tukaram,* the plaintiff 
Teix- and defendant were in joint possession of certain land. They 
partitioned the land and subsequently built at their joint 
expense a partition wall between their respective portions, 
leaving a drain in the wall for the passage of water from the 
plaintiff's to defendant’s land. E 
_ Thereafter the defendant stopped the flow of water of this. a 
drain and the plaintitt sued for an injunction restraining the 
defendant from causing the obstruction. It was held‘that the 3 
plaintiff would be entitled to the easement claimed by him if _ 
~ he could shew either that it was necessary for his share of the — 
property or that it was apparent and continuous and necessary — . 
phos ead share as it was enjoyed when the partitia F 
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Section 13 (b) of the Indian Easements Act read with Indian Ease- : 
illustration (hk) to the same section provides for the acquisi- (b), send ilk (A) (hy * 
tion of easements in the artificial flow and discharge to and j 
from the dominant tenement upon a severance of tenements.’ 

Lastly, there is the easement to pollute water. 

An authority for the acquisition of this right as a quasi- Easement to 

pollute water. 
easement by presumed grant, is the case of Hall y. Lund? Hall v. Lund. 

There the owner of two mills leased one to the defen- 
dant. In. the lease he was described as a bleacher, and the 
mill leased as lately occupied by one Pullan. Pullan had 
formerly carried on the business of a bleacher in the same 
mill and drained the refuse of his works into a watercourse 
which supplied the other mill. The lessor subsequently sold 
both mills to the plaintiff who sued the defendant for pollut- 
ing the watercourse with the drainage from his bleaching 
works to the injury of the other mill. 

The action failed as there was found to be an implied grant 
to the defendant to use the watercourse for the purposes of 
his business as a bleacher. 

Pollock, C.B., and Channell and Wilde, BB., rested their 
decision on the double ground of a grant to the defendant of - 
& continuous and apparent easement to pollute, and of non- 
derogation, whilst Martin, B., in agreeing that the plaintiff 
could not succeed, preferred to base his judgment on the 
principle of Ewart v. Cochrane’ z 











(c) Easement to pollute air. 


The same principles of acquisition are applied by the 
Indian Eàsements Act to the « case of an easement to pollute air.* 






E A ois (d) Easements of support. 


of support, thateis, easements of the support — tim 
of a — oats or of a house by a house, furnish a — 


-1 Se App YIL — Rag 6 Ubi mp, 
eb ae (os Apps ViJe 


p 











F ( 352 ) 2 
PE further example of the application of the general principles 

z governing the acquisition of quasi-easements by the grantee of 
— the quasi-dominant tenement.! 

È pa a It is well established that on a severance of tenements the 
er land. grantee of a house, or of land sold for the purpose of being 
— built upon, will acquire by presumption of law an easement of 

= E support for his house built or to be built, from the adjoining 

E- portions of the severed property.? : 
* 5* Thus, in Angus v. Dalton, Cockburn, C.J., said *: “ Where 
EN “land has been sold by the owner for the express purpose of 


“ being built upon, or where, from other circumstances, a grant 
a) “can reasonably be implied, I agree that every presumption 
— “should be made and every inference should be drawn in 
i “favour of such an easement, short of presuming a grant 
“when it is undoubted that none has ever existed.” 




















Dalton +. And in the same case when it was before the House of 
ea CT Lords as Dalton v. Angus, Lord Chancellor Selborne said * : d 
a | “ Tf at the time of the severance of the, land from that of the = 
os | “adjoining proprietor it was not in its original state, but had a 
oa “ buildings standing on it up to the dividing line, or if it were 


`“ conveyed expressly with a view to the erection of such build- 
“ ings, or to any other use of it which might render increased 
“support necessary, there would be an implied grant of such 
“support as the actual state or the contemplated use of the 
“land would require, and the artificial would be inseparable = 
“from, and (as between the parties to the contract) would be — 



























-> There is a corresponding doctrine of Angus v. Dalton (1877), 3 Q. B. D. t 
PAAT. | presumed reservation in favour of a p. 116; Siddons v. Short (1877), 2 sA 
— — grantor who grants the quasi-servient © P. D., 572; Angus v. Dalton (1878), | ; 
— housé and retains the guasi-dominant .4 Q. B. D. at p. 182; Wheeldon v. E 
house, such doctrine being an exception to Burrows (1879), 12 Ch. D. at p. 59; 
= the general rele of express reservation, « : Daltom v. Angus (1880), 6 App. Cas. at E 
SRA see further, infra. pp. 792, 826; Rigby v. Bennett (1882), 
oe __* Richards v. Rose (1853), 9 Exch. 21 91 Ch. D., 559; Jones v. Pritchard — 

- (1908), 1 Ch., 630 (635, 636); 24 Times 

L. R., 309 (310); I. E. Act, s. 13 Oh: ) 
ills. (i) and (j), App. VII. — 
3 (1877) 3 Q. B. D. at p. 116, 

+ (1881) 6 App. Cas. at p. 792. 
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“a mere enlargement of, the natural. If a building is divided 
‘into floors or ‘ flats’ separately owned (an illustration which 
“occurs in many of the authorities), the owner of each floor 
r ‘flat’ is entitled upon the same principle, to*vertical n 

“ support from the lower part of the building, and -to the 

“benefit of such lateral support as may be of right en- 

„joyed by the building itself: Caledonian Railway Co. v. 

Sprot.” * 

On the same occasion, Lord Blackburn said ?: “ But I think 
“it is now eStablished law that one who conveys a house does, 

“ by implication and without express words, grant to the vendee 

“all that is necessary and essential for the enjoyment of the 
“house, and that neither he nor any who claim under him, 
“can derogate from the grant by.using his land so as to injure 
“ what is necessary and essential to the house.” 

On the same principle, the grantee of a divided moiety of a Support to 
party-wall is entitled to an easement of lateral support from — 
the other divided moiety, of the wall for the benefit of the roof 
of the house which it is contemplated by the parties to the 
grant the grantee shall build on the moiety of the wall 
comprised in the grant.’ 

In Siddons v. Short,‘ the plaintiffs who were ironfounders Siddons v. 
and had bought land from the defendant's assignor for the ““*. 

* purpose of erecting an iron foundry upon it to the knowledge 
= of the latter, sued the defendant, their véndor’s lessee, to 
~ restrain him from working the minerals in the adjoining land 
leased to him in such a way as to cause any subsidence or 
= alteration of their land. An injunction was granted on the 
= principle that a vendor of land adjoining other land of his 

own, who knows at the time of sale that buildings are to be 
erected on the purchased, landg enters into an implied 
covenant that he will not use or permit the adjoining land 
Beto be used in such a manner as to seems hg from hig 
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() Easements of Way. = 


The general principles which obtain regarding the acquisi- he 
tion of auvasi-easements by presumption of law do not apply 
to easements of way. The reason for this exception lies, as 
has been already observed, in the distinction which is made 
between discontinuous easements, that is, easements used 
from time to time merely, such as rights of way, other than 
ways of necessity, and continuous easements, such as ease- __ 
ments of light and others, which fall within the-category of ` 
quasi-easements.! 

When easements of way do pass by presumption of law, it 
is Only as ways of necessity arising in favour of grantor or 
grantee alike on a severance of the tenements. 

In all other cases, rights of way, when passing by implica- 
tion, do so only under an implied grant, as already defined 
and discussed.* 

This on the authorities appears to be so clearly established 
a distinction that it would not be necessary again to refer to me? 
it were it not for the decision in the case of Charu Surnokar v. 
Dokourt Chunder Thakoor,? which, if it is to be considered 
as the law in Bengal, marks a serious departure from English 
principles in more respects than one. J— 

In that case the easement in question was a right of way 
claimed by the defendant in answer to the plaintiff's action — 
for a perpetual injunction restraining the defendant ro 
using a path which ran over the plaintiffs land. 

The land held by the plaintiff and defendant original z 
belonged to the same owner, the plaintiff and defendant having 4 
obtained their respective tenements more than tfventy years 
previously to suit. The path had been admittedly made | i 
the original owner, but the” plaintiff contended that when he 
purchased the land he hag closed the path. This the Mun if 
disbelieved and refused the i injunction. a 
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The District Judge treating the case as if it fell within 
section 26 of the Indian Limitation Act, and being of opinion 
that the defendant had not proved twenty years’ peaceable, 
open, and uninterrupted exercise of the right of way, gave the 
plaintiff an injunction. 

The Caleutta High Court, Field and Bose, JJ., disapproved 
of this method of dealing with the case, and expressed the 
opinion that the acquisition of the easement need not be 
restricted to the operation of the Indian Limitation Act, but 
might be claimed by virtue of a presumed grant, and they 
accordingly remanded the case to the District Judge to deter- 
mine whether, if the right had not been lost, the doctrine of 
presumed grant was applicable to the particular easement. 

They thought that this presumed grant might arise in two 
ways, either (a) as an easement of necessity, or (D) if the use 

-of the path though not absolutely necessary to the enjoyment 
of the defendant's tenement, might be necessary for its enjoy- 
ment in the state in which it was at the time of severance ; in 
which case if the easement was apparent and continuous, there 
would be a presumption that it passed with the defendant’s 
tenement. 

From the language used by the learned Judges it was 
apparently assumed by them that the right of way might pass 

— AS & quasi-easement by presumption of law upon the principle 
of the disposition of the owner of two tenements (destination du 
pere de famille), and they were of opinion that such principle 
was just and fair and accorded with common-sense, and that 
— _ it was in consonance with the rule of justice, equity, and good 
= Conscience which must guide-the Courts in the absence of 
— positive direction by the Legislature. 

i S — Now, with great respegt to the learned Judges it would 
_ seem that, in arriving at this conclusion, they had lost sight 
ot two very important considerations, first, that a right of way 
being a discontinuous and not a continuous easement cannot, 
_ upon well-recognised principles, pass by presumed grant or- 
ag ion of law as a quasi-easement, and, secondly, that, as _— 
he y no less an a hor than Lord Wosthory Meese aa 


= . “| 
É m | 
> 
p . * urs 
i - í z 
l —— — 
t = E i 3 J —* 
` a a * — 
— J n t 
&i = g E 
si kg * » - 
- © f i a a * i 
e N Ddi A a 
J n € DOUP 
> a 


LEa r. F te ed M 
feo * i 
Ae Gab 























Watts v. 
Kelson, 


= 


X 1 (1864) 4 De G. Wee O AE r S bid. atp. 178. 





— 
4 Ww 7 Te | 


the case of Suffield v. Brown,’ the comparison of the disposi- 
tion of the owner of two tenements to the destination du père 
de famille is a mere fanciful analogy, from which rules of law 
ought not to be derived. 

First, the learned Judges appear to have fallen into a 
similar error as Lord Romilly, M.R., in Watts v. Kelson, under 
converse conditions. 

In Watts v. Kelson, the Master of the Rolls fell into the 
error of applying to a continuous easement principles govern- 
ing the acquisition of a discontinuous easement- by implied 
grant. In Charu Surnokar v. Dokourt Chunder Thakoor, the 
learNed Judges applied to a discontinuous easement the prin- 
ciples governing the acquisition of continuous easements by 
presumed grant. 

In Watts v. Kelson, the Court of Appeal, whose judgment 
was delivered by Mellish, L.J., in overruling the Master of < 
the Rolls, observed as follows è? :— 

“The Master of the Rolls has held, on the authority of 
“ Thomson v. Waterlow and Langley v. Hammond, that, because 
“the artificial watercourse was first made and begun bya 
“ person who was owner of both properties, and had no prior 
“existence at a time when the properties were separately 
“owned, the general words in this conveyance were not suffi- | 
“ecient to pass the rights. Thomson v. Waterlow and Langley 
“y. Hammond were both cases of rights of way, and we cannot 
“ but think that, in the decision of the Master of the Rolls, 
“ the well-established distinction between easements, like rights — 
“of way which are only used from time to time, and what are 
“ called continuous easements has been overlooked. In Polden a 
“vy. Bastard,’ Chief Justice Erle, delivering thetunanimous _ 
“judgment of the Exchequer Chamber, says, ‘There is a faa 
“* distinction between easements such as a right of way, or 
‘“*‘ easements used from time to time, and easements of 
Pe. * “necessity, or continuous easements.’ ” 
= “*The cases recognise this distinction, and it is clear 
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“that upon a severance of tenements easements used as of 
“* necessity or in their nature continuous will pass by implica- 
“*tion of law, without any words of grant; but with regard 
““to easements which are used from time to time only, they 
“*do not pass, unless the owner by appropriate language 
'“ ‘shews an intention that they should pass.’” “We are 
“clearly of opinion that the easement in the present case was 
“in its nature continuous.” 
Secondly, Lord Westbury’s emphatic repudiation in Suffield 
v. Brown of the analogy between the disposition of the owner 
of two tenements and the destination du père de famille, 
which was apparently not present to the minds of the leerned 
judges in Charu Surnokar v. Dokouri Chunder Thakoor, shews — 
that no assistance can, or ought to be, derived from the latter is za ci 
= principle. pi 

Lord Westbury says! :— 

“ Many rules of law are derived. from fictions, and the 
“rules of the French Code, which Mr. Gale has copied,? are 
‘derived from the fiction of the owner of the entire heritage, 
“ which is afterwards severed, standing in the relation of père 
= “de famille, and impressing upon the different portions of his 
= “estate mutual services and obligations which accompany such 
“portions when divided among them, or even, as it is used in 
“French law, when aliened to strangers. But this comparison 
“of the disposition of the owner of two tenements to the 

 “ destination du père de famille is a mere fanciful analogy, from > 
_ “which rules of law ought not to be derived.” — 
; In further support of their decision the learned Judges in Pyerv Carter 
Charu Surnokar v. Dokouri Chunder Thakoor referred to the =} }# 
ease of Pyřr v. Carter which since the decision in Wheeldon == 
— — Burrows,’ can no longer be relied on,* but which at one time __ ae H 
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much in favour of the grantor reserving the quasi- dominant 

tenements as of the grantee obtaining it. 
| 3 But at the time the judges of the Calcutta High Court 
m relied on Pyer v. Carter, it had been more than once dissented 
of from and had been finally rejected in Wheeldon v. Burrows, 
i and even if it had been good law at that time, it is difficult to 
a see how the learned Judges could have derived any assistance 
i; from it, as it was not a case of a right of way, but of a right 
— to have water flowing through a drain from one tenement to 
= another, the former tenement having been retained by the 
. grantor at the time of the sale of the latter tenement, and 




























EA subsequently sold to a third person who claimed the easement. 
E: Such being the existing state of the English law at the 
3 time of the decision in Charu Surnokar v. Dokourt Chunder 
aa Thakoor, it is not easy to understand why the Court should 
— have ignored it and adopted principles which a series of recent 
i English decisions had repudiated. If the Court had recog- 
$ nised its own departure from existing principles and justified 
——— it on the ground of justice, equity, and good conscience as 
os | | applying to special conditions in India, it is reasonable to 
— suppose that there would have been some explanation in the 
— judgment to that effect, but the absence of any such explana- = = 
— ae tion tends to confirm the view that the Court was proceeding ~ 
ER a under a misconception of the English law. : š 
D In expressing the view that easements of way (not being 
D Act Ways of necessity) may be acquired as quast-easements by — 








— Set has not presumption of law, the case of Charu Surnokar v. Dokouri 
— ots by eubeoquent Chunder Thakoor stands alone. 
— It neither agrees with the provisions of section 13 rend 
pa with section 5 of the Indian Easements Act,’ nor*has it be 
— followed in India. i 
tzler v. In the recent case of Wutzler v. Sharpe? decided by — 
Alahabad High Court, the plaintiffs, who were the proprietors 
óf the Charleville Hotel, Mussoorie, sued the defendant for 
the declaration of a right of way over a road runnin ng across | his 
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: property which they claimed to use as a means of access to a 
spring for the purpose of obtaining water therefrom for the use 
of the hotel. The properties of the plaintiffs and defendant 
adjoined one another and had at one time been united in the 
same owner, who was accustomed to use the particalar way 
claimed for the same purpose of obtaining water from the 
spring for the use of the hotel. There was another, but 
smaller and much less convenient path from the hotel to the 
spring. The plaintiffs became owners of their portion of the 
“property m 1886, and the defendant of his portion in 1888. 
The plaintiffs continued to use the abovementioned road 
through the defendant's property for the purpose of getting 
water for the hotel until 1889, when the defendant reftfsed to 
permit them any longer to use the road. 

The plaintiffs then brought the action, and claimed a right 
of way as of absolute necessity and, in the alternative, as a 
quasi-easement on the authority of Charu Surnokar v. Dokouri 
Chunder T hakoor. 

On special appeal, the High Court decided, first, that there 
was no absolute necessity for the use of the way claimed since, 
owing to the existence of the smaller and less convenient 
path, the question became merely one of expense affecting 
the profitable working of the hotel; and, secondly, after an 
exhaustive review of the English authorities, that no right of 
way could pass by presumption of law on a severance of 
tenements as an apparent and continuous easement. Charu 
Surnokar v. Dokouri Chunder Thakoor was considered to be 
contrary to English authority and to have been wrongly 
decided. 


~ claimed could not pass ander „section 13 (f) of the Indian 
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= Tn conclusion it should be observed that the passing of 
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quasi-easements upon the alienation to different persons of : q 
tenements previously in the ownership of the same person is | 
not defeated by the fact that the dominant tenement at the 
time of severance is in lease, and consequently not in the 
possessicn of the alienor,! 





(b) Law as to the acquisition of quasi-easements when the 
quasi-servient tenement is conveyed to the grantee and 
the quasi-dominant tenement is retained by the grantor. 


Subject to certain exceptions, the legal presumption under 
which quasi-easements have been seen to arise in favour of 
the grantee of the quasi-dominant tenement does not operate 


similarly in favour of the grantor who retains the quasi- 


dominant tenement. 

The general rule in England, now well-established by a 
series of decisions culminating in the case of Wheeldon v. 
Burrows? which has settled the law on the subject, is that 
quasi-easements cannot arise in favour of the grantor unless 
expressly reserved in his grant, inasmuch as the grantor by a 
grant for valuable consideration is, in the absence of such 
express reservation, taken to have relinquished all rights over | 
the tenement granted, and to be thereby afterwards precluded 
from doing anything which derogates from his grant. This ‘ 
general rule has certain exceptions which will be noticed here- E 
after, but, for the present, it is thought desirable to consider 
separately the English cases supporting the general rule and — 
then to see whether the same rule prevails in India under 
and outside the Indian Easements Act. i 

The earliest case is that of Nicholas yv. Chamberlain’ in 
which it was held that if a man erects a house and builds a — 
conduit therefrom to another part of his land and conveys 
water by pipes to the house and afterwards sells the house 
with the appurtenances excepting the land, or sells the land 
to another, reserving to himself the house, the conduit and F f 

















t Barnes v. Loach (1879), 4 Q. B. D.,  ? (1879) 12 Ch. D., 31. 
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- pipes pass with the house, because it is necessary and quasi- 
appendant thereto. 

Though from the use of the words “ necessary and quasi- 
appendant thereto” this case would appear to conflict with 
the general rule above stated, it will be found, on closer 
examination, that the case is capable of explanation on two i 
grounds, either as a case of necessity in which, as has 
been seen, easements can undoubtedly arise in favour of a 
grantor by presumed reservation,’ or as being the case of a 

grant of the whole of the conduit through which the water 
ran, as being a corporeal part of the house and passing in that 
capacity.” 

The next case is Palmer y. Fletcher? in which the preposi- Palmer v.. 
tion that if a man wishes to derogate from his own grant or — 
reserve any right to himself he should so state in the grant 
itself, was mooted, but there was a difference of opinion in the 
Court and the point was not decided. 

Then comes the ease of Tenant v. Goldwin,* which throws Tenant v. 
light on what was intended to be decided in Nicholas v. — 
Chamberlain and supports the explanation given of the case 
in Wheeldon v. Burrows. Further, in Tenant v. Goldwin, 

Lord Holt in delivering the judgment of the Court expressly 
dealt with the very point which had been raised in Palmer v. 
Fletcher, and in the following way, “ as to the case of Palmer v. — 
“ Fletcher, if, indeed, the builder of the house sells the house — 
“with the lights and appurtenances, he cannot build upon the — 
‘remainder of the ground so near as to stop the lights of the ills 
“house; and as he cannot do it, so neither can his vendee. — 
“ But if he had sold the vacant piece of ground, and kept the ae 
“ house wjthout reserving the» benefit of the lights, the vendee “ER 
“ might build against his house. But in the other case where = 
one sells the house, the vacat piece of ground is by that — 
© vem charged with the lights.” cron 
-E Seæ per Thesiger, L.J., in Wheeldon ervey, —— a 
v. Burrows (1879), L. R., 12 Ch. D. at 3 (1615) 1 Lev., 122. — 1— 
p- 50, and supra, Part IV, A. « (1705) 2 Ld. Raym., 1093. mee = 
— Pa See per — ee v. 


— 





* 


— 
J 








































. 





t S02 ) 


This clear enunciation of the law has been repeatedly 
affirmed in later decisions, and the only case which breaks the 

otherwise unbroken current of authority is that of Pyer v. 
: g Carter. 

Fyer x. Carter, In Pyer v. Carter,’ the owner of two houses granted one 
s of them to a purchaser absolutely, and without reservation, 
and he subsequently granted the other house to another 
purchaser. Prior to, and at, the time of grant the second 
house was drained by a drain that ran under the foundations 
of the first house, and this being obstructed by the defendant, 
who was the first purchaser, the plaintiff, who was ‘the second : 
purchaser, brought an action against him for the obstruction. 

Awas held that the plaintiff was entitled to maintain the 

action, and that upon the original conveyance to the defendant 
there was a reservation to the grantor of the right to drain 
water from the defendant's premises on to the plaintiff's land, 
as had formerly been done during unity of ownership. 

In this case the Court of Exchequer went beyond the 
or recognised doctrine and laid down that there was no distinction 
— between implied reservation and implied pan 

o Mana. Though the actual decision in Pyer v. Carter may not be 
ee said to have been exactly overruled, the principles there laid 
down were clearly and distinctly rejected, by the same Court 
in White v. Bass.? 

In that case there were held in unity of ownership certain 
land, and a certain house through the windows of which, light, 
not as an easement, but as a matter of enjoyment, had come — 
for some time. The owner, reserving the house, let the land — a 
to trustees, subject to certain covenants whereby they were to | 
build in a particular manner upon the land, and if such cove- 
nants had been complied with, there would have been no A 
obstruction of the lights of the horse reserved. This was 
followed by a conveyance of the reversion in the land to the © 
trustees, and in that conveyance there was no covenant not to — 
—— — ae nor J limitation of the right to use the E 
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— conveyed, first, the strip of land and coal wharf to the 


— plaintiff's predecessor. 
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land. Subsequently to that conveyance the house was con- 
veyed to a purchaser, and buildings having, been erected upon 
the land conveyed to the trustees, contrary to the terms of 
this original covenant, and of such a kind as obstructed the 
lights of the house, an action was brought by the purchaser 
for the obstruction. 

It was decided that the lease having merged in the fee by 
the conveyance of the reversion to the lessees, and there being 
no covenant in such conveyance not to obstruct the plaintiffs 
lights, thé defendant held his land unfettered by the original 
covenant and by any implied reservation, and that he was 
entitled to build on his land in such a way as he thought 
proper, even though by doing so he were to obstrtftt the 
plaintiffs lights. 

This case was followed in point of time by Suffield V. Suffieldy. 
Brown There the plaintiffs were respectively the owners in “77e 
fee and lessee of a dock situate on the Thames at Bermondsey, 
and used for repairing ships, principally sailing vessels. 

The defendant was the owner in fee of a strip of land 
‘and coal wharf adjoining the dock, on which he had begun to 
build a warehouse. 

The plaintiffs filed the bill in this suit for an injunction 
to restrain such building on the ground that when their dock 
was occupied by a vessel of large size her bowsprit must 
project over the boundary fence of the dock, across the defen- 
dant’s premises, which it could not do if the defendant's 
building should be erected, and that they had a right to 
restrain such building, because it would deprive them of an eg 
easement or privilege which they were entitled to use or oe 
exercise over the land of thé defendant. — 

The dock and the adjoining strip of land and coal wharf 
had formerly belonged to the*same owner, until he sold and 
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At the time of severance nothing was stated to shew that 
the dock or its owner either then had, or were intended to 
have, any right or privilege over the adjoining premises. 

The Master of the Rolls, Lord Romilly, following the 
decisionin Pyer v. Carter, granted the plaintiffs an injunction 
on the ground that the projection of the bowsprit from the 
vessel in the dock across the defendant's premises was essential 
to the full and complete enjoyment of the dock as it stood at 
the time that the wharf was sold to the purchaser under 
whom the defendant claimed, and that the purchaser and the 
defendant had distinct notice of this fact, not merely from the 
description contained in the particulars of sale under which 
he bought, but also because the fact was patent and obvious to 
any one, for the reason that if the dock admitted the largest 
vessel capable of being contained in it, the bowsprit must 
project over that portion of the defendant’s premises indicated. 

On appeal the decree of the Master of Rolls was reversed, 
and the injunction granted by him dissolved, by the Lord 
Chancellor, Lord Westbury, in a judgment which is important 
for the principles it clearly expounds and establishes and for 
its emphatic dissent from the doctrine of Pyer v. Carter. 

The Lord Chancellor, after observing that it was difficult 
to understand how any interest, right, or claim, in, over, or 
upon, the coal wharf could remain in the grantor, or be granted 
by him to a third person, consistently with the prior absolute n 
and unqualified grant that was made of the coal wharf premises 
to the purchaser, or how, even 1f the vendor during his joint 
occupation of both properties had been in the habit of making 
the coal wharf subservient in any way to the purposes of the 
dock, the necessary operation of the absolute and uñqualified 
grant would be other than to cut off.and release the right to 
make such use of the coal whart, procéeds as follows? : 

“Tt seems to me more reasonable and just to hold t that if 3 

“the grantor intends to reserve any right over the property 
—* eek: it is his duty to reserve it oe in the — 

















—— = At P- 190. 





€ 969 `) 


‘rather than to limit and cut down the operation of a plain - 

“ grant (which is not pretended to be otherwise than in con- 

‘“‘formity with the contract between the parties) by the fiction 

“of an implied reservation. If this plain rule be adhered to, 

‘“‘men will know what they have to trust,,sand will pace con- 

‘fidence in the language of their contracts and assurances. 

‘‘ But this view of the case is not taken by his Honour the 

‘‘ Master of the Rolls.” Lord Westbury then refers to the 

ground, already mentioned, upon which the Master of the 

» Rolls stafes that he grants the injunction, and proceeds to 

deal specifically with the ground of notice on which the Master 

of the Rolls relies. He says: “The effect of this is, that if I 

‘“ purchase from the owner of two adjoining freehol@ tene- 

‘ ments the fee-simple of one of those tenements and have it 

“conveyed to me in the most ample and unqualified form, I 

“am bound to take notice of the manner in which the adjoin- 

“ing tenement is used or enjoyed by my vendor, and to 

“ permit all such constant or occasional invasions of the pro- 

‘“‘perty conveyed as may be requisite for the enjoyment of the 
“remaining tenement in as full and ample a manner as it . 

“was used and enjoyed by the vendor at the time of such sale 

“and conveyance. This is a very serious and daring doctrine; 

“I believe it to be of very recent introduction; and it is in 

“my judgment unsupported by any reason or principle, when 

“ applied to grants for valuable consideration.” 

“ That the purchaser had notice of the manner in which 

“the tenement sold to him was used by his vendor for the 

*“convenience of the adjoining tenement is wholly immaterial, 

“if he buys the fee-simple of his tenement, and has it 

- “conveyed to him without any reservation. To limit the 
=  “vyendor’s contract and deed of conveyance by the vendor's 
“previous mode of usirg the*property sold and conveyed is — 
“inconsistent with the first principles of law, as to the effect 
“of sales and conveyances. Stippose the owner of a manu- ~~ 
_ “factory to be also the owner of a strip of land adjoining it on 
_ “which he has been for years in the habit of throwing out the 
a — dust, and refuse. of his workshops, which would: bo =i 
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“an easement necessary (in the sense in which that word is 
“used by the Master of the Rolls) for the full enjoyment of 
“the manufactory; and suppose that I, being desirous of 
“extending my gardens, purchase this piece of land and have 
“it conveyed to me in fee-simple; and the owner of the 
“manufactory afterwards sells the manufactory to another 
“person; am I to hold my piece of land subject to the right 
“of the grantee of the manufactory to throw out rubbish on 
“it? According to the doctrine of the judgment before me 
“I certainly am so subject; for the case falls strictly within 
“the rules laid down by his Honour and reduces them to an 
“absurd conclusion.” 

The Lord Chancellor then explains the apparent origin of 
the erroneous doctrine, and says that he cannot agree that the 
erantor can derogate from his own absolute grant so as to 
claim rights over the thing granted, even if they were at the 
time of the grant continuous and apparent easements enjoyed 
by an adjoining tenement which remains the property of him 
the grantor. He refers to the comparison of the disposition 
of the owner of the two tenements to the destination du pere 
de famille upon which the rule in Pyer v. Carter was apparently 
based in the following language!: ‘But this comparison of 
“ the disposition of the owner of the two tenements to the 
“ destination du père de famille is a mere fanciful analogy, from 
“which rules of law ought not to be derived. And the analogy, 
“if it be worth grave attention, fails in the case to be decided, 





“for when the owner of two tenements sells and conveys one | 
“for an absolute estate therein, he puts an end, by contract, 
“to the relation which he had himself created between the E 
“tenement sold and the adjoining tenement; and &ischarges 
“the tenement so sold from any burthen imposed upon it | 


“ during his joint occupation ; and the condition of such tene- 


« ment is thenceforth determined by the contract of alienation Eg j 
by the previous user of the vendor during such joint 
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Lord Westbury then proceeds to discuss Pyer v. Carter in — 
the following manner !:— — 
“And this observation leads me to notice the fallacy in the Pyer 4 — — 


“judgment of the Court of Exchequer in the case of Pyer V. Suffield v. j 
Brown and — 


Carter, one of the two cases on which the*Master of tae Rolls — 


“relies. In Pyer v. Carter the owner of two houses sold and 
‘ conveyed one of them to a purchaser absolutely, and with- 
‘out reservation, and he subsequently. sold and conveyed 
“the remaining house to another person. It appeared that the 
“second house was drained by a drain that ran under the 
“foundation of the house first sold; and it was held that 
“the second purchaser was entitled to the ownership of the ‘ 
“drain, that is, to a right over a freehold of the first purhaser, | — 
“ because, said the learned judges, the first purchaser takes 
“the house ‘such as it is.’ But, with great respect, the 
‘ expression is erroneous, and shews the mistaken view of the 
‘matter, for in a question, as this was, between the purchaser 








“and the subsequent grantee of his vendor, the purchaser a 
“ takes the house not ‘such as it is,’ but such as it is described ee. 
“and sold and conveyed to him in and by his deed of con- $ oe 
i “veyance; and the terms of the conveyance in Pyer y. Carter È TE 
“were quite inconsistent with the notion of any right or — 


“interest remaining in the vendor. It was said by the Court * 

“that the easement was ‘apparent,’ because the purchaser 

“might have found it out by inquiry; but the previous ques- 

“ tion is whether he was under any obligation to make inquiry, 

“or would be affected by the result of it; which, having regard 

“ to his contract and conveyance, he certainly was not. Under 

ie “the circumstances of the case in Pyer v. Carter the true | 
= “conclusion was, that as between the purchaser and the vendor 

= “the former had a right to stop and block up the drain where 

oe “it entered his premisés, and that he had the same right 

“against the vendor's grantee. I cannot look upon the case 

ee... as. nightly decided, and must Wholly refuse to accept it as 
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After reviewing the other cases, the Lord Chancellor con- 
cludes his judgment as follows ' :— ‘ 
> “There is in my judgment no possible legal ground for | 
“holding that the owner of the dock retained or had in respect 
: “of that tenement any right or easement over the adjoining 
“tenement after the sale and alienation of the latter in the 
“year 1845. I must entirely dissent from the doctrine on 
“which his Honour’s decree is founded, that the purchaser 
“and grantee of the coal wharf must have known, at the 
“time of his purchase, that the use of the dock wéuld require 
“that the bowsprits of large vessels received in it should 
“praject over the land he bought, and that he must be 
“considered, therefore, to have bought with notice of this 
“necessary use of the dock, and that the absolute sale and 
“conveyance to him must be cut down and reduced accord- 
| “ingly. I feel bound, with great respect, to say that in my 
“judgment such is not the law.” 
“But if any part of this theory were consistent with law, 
— “it would not support the decree appealed from, for the 
— “easement claimed by the plaintiff is not ‘continuous,’ for 
me “that means something the use of which is constant and 
“uninterrupted; neither is it ‘an apparent easement,’ for 
“except when a ship is actually in the dock with her bowsprit 
“ projecting beyond its limits, there is no sign of its existence ; 
“neither is it a ‘necessary easement,’ for that means some- 
“thing without which (in the language of the treatise cited) 
“the enjoyment of the dock could not be had at all.” 

“But this is irrelevant to my decision, which is founded — 
“on the plain and simple rule that the grantor, or any person 
& ‘claiming under him, shall not derogate from thé absolute ee 
“sale and grant he has made.” 

The gist of this important case. may, therefore, be said — 
to be that if, on a severance of tenements, the grantor desires | a 
a to reserve any right or easement to himself over the tenement — 
— — must do so in — terms, and that in the | 
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absence of such express reservation the grantee will take the 

i quasi-servient tenement free from all rights, privileges or 
easements notwithstanding any knowledge on his part, actual 
or constructive, of the use which was made of the tenement 5 
granted to him at the time of the severance." e 

The same principle was recognised by the Vice-Chancellor Curriers Cos 
Kindersley in Curriers Company v. Corbett, though he ex- ™ — 
pressed the opinion that the law in this respect, “if carried 
“to an extreme, would in some cases produce great and 
“ startling’ injustice.” 

Lord Westbury’s view in Suffield v. Brown obtained the 
concurrence of Lord Chelmsford, L.C., in Crossley & Sons v. 
Lightowler? The latter, in dealing with a similar qrfstion, 
expressed himself as follows :— 

“ Lord Westbury, however, in the case of Suffield v. Brown z 
“refused to accept the case of Pyer v. Carter as an authority, 
“and said: ‘It seems to be more reasonable and just to hold 
“*that if the grantor intends to reserve any right in the 
“* property granted it is his duty to reserve it expressly in 
“*the grant rather than to limit and cut down the operation 
“of a plain grant (which is not pretended to be otherwise 
“*than in conformity with the contract between the parties) 
“‘by the fiction of an implied reservation.’ I entirely agree 
“with this view. It appears to me to be an immaterial 
“circumstance that the easement should be apparent and — 
“continuous, for non constat that the grantor does not intend — 
“to relinquish it unless he shews the contrary by expressly pee 
“reserving it. The argument of the defendants would make, . (ae 





Crossley § Sons 
v. Lightowler. 



















! In Amutgol Russool v. Jhoomut™ the doctrine of an implied reservation 


Singh (1875), 24 W. R. (C. R.), p. 346,,. arising in favour of a grantor retaining — 
the statement that the correctness of the the quasi-dominant tenement, whilst — 


-~ principle laid down in Suffield v.cBrown e Watts v. Kelson merely decides the con- ; 

— was questioned in the subsequent case of verse that a guasi-easement will pass by ; 
| Watts v. Kelson (1870), L. R., 6 Ch. App., resumed grant to a grantee of the 

2 166, appears to bave proceeded upon a ape — See fuether 


= misapprehension of what was decided in 

those two cases, For, as explained in the 
later case of Wheeldon v. Burrows (1879), 
12 Ch. D., 31, Suffield v. Brown repudiates 
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infra. 
2 (1865) 2 Dr. & Sm., 355, 
3 (1867) L. R., 2 Ch. App., 478. 


Watts aA 
Kedwn. 


i lsc a 











i Y — 


Om 
itt 

- i. 
SA 
eat ji 
— 


* 
Dm 
2 
> 
F 
fi 
' 
s 





t 970 ) 





“im every case of this kind, an implied reservation by law; 
“and yet the law will not reserve anything out of a grant — 
“im favour of a grantor except in case of necessity.” a 
Watts v. Kelson,’ before the Court of Appeal, comes next 
in ehromelogical order and requires notice here for the reason 
that, in the later case of Wheeldon v. Burrows, the appellant 
endeavoured to use iè as an authority for setting up Pyer v. 
Carter, and shaking Sefield v. Brown. But the Court of 
Appeal in Wieeldow v. Barrows refused to recognise Watts v. 
Kefvom as an authority which would justify the overruling of 
Safiel v. Bremen, supported as it was by the case of Crossley @ 
Sone v. Liehtoter, The Lord Justices explained that the 
point Tr decision in Watts v. Kelson was that a quasi-easement : 
will pass by presumed grant where the dominant tenement is 
conveyed frst, and that there was nothing in the considered 
judgment of the Court in that case to the effect that Suffield v. = 
Brown was not law. ‘ 











The next case is that of Wheeldon v. Burrows,’ which ~ 
has decisively settled the law on this subject. Fe 


The material facts of this case are short and simple and 
may be taken from the judgment of the Appeal Court as 
delivered by Thesiger, LJ. i 
Prior to the month of November, 1875, a person named 
Samwel Tetley was the owner of certain property in Derby, 
i uded a piece of vacant land having a frontage to 
and a Silk manufactory and certain workshops 
of and abutting upon that vacant land. In one — 
workshops were certain windows which opened upon 

i Tetley resolved to sell it, — 
several lots fog sale by 


the lots, including a lot — 
was afterwards sold tọ the,defendant, the sale by | 


However, an agreement wes made at the auction to sell or $ 
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of the lots to the plaintiffs husband, and the lot was conveyed 
to him upon the 6th day of January, 1876, with these general 
words, “‘ together with all walls, fences, sewers, gutters, drains, 
“ways, passages, lights, watercourses,” and the other general 
words, ‘“‘easements and appurtenances whatsoever to the said 
‘“ piece of land and hereditaments belonging or in any wise 
“ appertaining.” 

The conveyance contained no reservation in express terms 
of any right to the grantor in respect of his other land. On 
the 18th ‘of February a contract was made whereby Tetley 
contracted to sell to the defendant the silk manufactory 
and the workshop which had the windows opening. upon 
the land previously sold and conveyed to the plaintiffs 
husband. 

The action arose from a claim on the part of the defendant 
to have as of right the light to enter into those windows, or, in 
other words, to prevent the plaintiff from obstructing those 
windows by building on her land. 

At the tmal before Vice-Chancellor Bacon, that Judge 
decided that no right in respect of the windows being reserved 
either impliedly or expressly under the conveyance of January, 
1876, and the defendant being privy in estate with the grantor 
of the land which was the subject of the conveyance, no right 
to hght through the windows arose in favour of the defendant, 


and that the plaintiff was accordingly ertitled to build upon 


* 


= : occurs !: 


her land, though the result of such building might be to 


obstruct the lights. 


On appeal, the judgment of the Vice-Chancellor was 
affirmed. 


In tlie judgment of Thesiger, L.J., the following passage 





as We — had a considerable number of cases cited to us, 


eS ae ‘and out of them I think that two propositions may be stated — 
= Skye what I ot call the genera rules governing cases ofthis 
— ee * 
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The first of these general rules has already been set 
out im connection with the acquisition of quasi-easements by 
the grantee of the qvesi-dominant tenement. 

The second of these rules is stated by Lord Justice 
Thesiger às follows?! “The second proposition is that if a 
“grantor intends to reserve any right over the tenement 
“granted, it is his duty to reserve it expressly in his 
Š: — 
“Those are the general rules covering cases of this kind, 
“but the second of those rules is subject to certain excep- 
as tions.” 3 
















— 


of those exceptions is the well-known exception | 
“ whieh attaches to cases of what are called ways of necessity ; 4 
“and Ido not dispute fora moment that there may be, and 

a 








“probably are, certain other exceptions, to which I shall 
“refer before I close my observations upon this case.” 

“Both of the general rules which I have mentioned are 
“founded upon a maxim which is as well-established by 
“authority as it is consonant to reason and common-sense, 
“ic. that a grantor cannot derogate from his own grant. It 
“has been argued before us that there is no distinction 
“ between what has been called an implied grant and what is 
“attempted to be established under the name of an implied 
“reservation; and that such a distinction between the implied 

“grant and the implied reservation is a mere modern inven- 
“tien, and one which runs contrary, not only to the general ~~ 
“practice upon which land has been bought and sold for a 4 
“eonsiderable time, but also to —— which are said to 
“ be clear and distinct upon the 
“So far, however, from that 



























—— being ge which | K, x 
“was laid down for the “og time * and which is attributed 
“to Lord Westbury in Sufield v. Brown, it appears to me 
“that it has existed almost as far back as we can trace the 
E — upon the mihjes; — think it right, as the case is 
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“one of considerable importance, not merely as regards the 
‘parties, but as regards vendors and purchasers of land 
“generally, that I should go with some little particularity 
“into what I may term the leading cases upon the subject.” 

The Lord Justice then goes into the cases and notices the 
exceptions to the second general rule.’ 

In Allen v. Taylor? Jessel, M.R., said: “I take it also that Aven v. 
“it is equally settled law that if a man who has a house — 
“and land grants the land first reserving the house, the 
‘purchaser of the land can block up the windows of the 
‘* house.” 

In Russell v. Watts, Lord Selborne refers to the general Russell v. 
rule, as exemplified in Wheeldon v. Burrows, “ that ff a man — 

“entitled to a house with windows, however long enjoyed, 
“sells and grants away the adjoining land without any con- 
“dition, reservation, or other form of contract which can 
‘operate restrictively against the grantee, he is not at liberty 
“to derogate from his own grant, so as to prevent any use, 
“ otherwise lawful, of the land granted, although the windows 
“of his house may be darkened thereby.” 

The circumstances of this last case were peculiar. One 
Jeffery, upon land consisting of seven plots marked respectively 
A, B, C, D, E, F, and G, and forming together one square 
block, and held by him under seven simultaneous leases from 
the same owner, commenced the erection of a large building 
for the purposes of his drapery business, of which building 
the several parts and the internal arrangements were to be 
connected together for a common use and occupation, but 
capable, if so desired, of — into separate buildings 
or blocks. 

While the building was ih course of erection Jeffery, being 
in occupation of the whole, mortgaged by demise the blocks 
comprised in the leases C, F, and G, the mortgagee having — 
notice of the general scheme of construction, and there being 











1 See Part IV, A, supra, and infra. 3 (1885) 10 App. Cas. at p. 596. 
2 (1880) 16 Ch. D, at p. 358. 
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a stipulation that Jeffery should complete the part comprised 
in his mortgage in accordance with the plans. Subsequently 
Jeffery executed a similar mortgage of E and after wens | = 
B. : 
On tke bankruptcy of Jeffery the several mortgagees 
obtained foreclosure decrees in respect of B, C, and E respec- 
tively. E 
The defendants claiming to be entitled to plots C and E 
blocked up windows in that part of the building of which the 
plaintiff was in possession and which he was using ag'a hotel, 
namely, block B, and the action was brought by the latter to 
restrain the obstruction and to determine the rights of the 
plaintiff“as the owner and occupier of block B to the free 
access of hight to those of his windows which faced the other 
portions of the building in the possession and occupation of 
the defendants. 
The plaintiff claimed an easement of light as a quasi- 
easement, that is, on the ground that it was apparent, con- 
tinuous, and necessary for the convenient enjoyment of the 
plaintiffs hotel and the property of the Corporation of 
Laverpeol who were the common landlords of the plaintiff — 
The defendants denied the right to the easement on the 
authority of Wheeldon v. Burrows, inasmuch as the instru- 
ments under which the plaintiff claimed did not contain any 
express reservation of the light. E- 
Bacon, V.C., granted an injunction restraining the defen- ‘a ba 
-= dants from trespassing on the plaintiff's premises, or from 
-~ @reeting any structure or doing any act so as —— the | 
+ ee aa r ee as, in bis view, J 
— — Wheeldon v. Burrows have nothing to do with the present case, 
_ and the defendants were estoppee by their own conduct from ; 
— eT uet windows, for the reason that thaj = 
open approved and accepted a “general scheme of ee 
_ which they were owners of a — the plaintiff likewise, 
and that avi full k e of the windows the plaintiff 
not ob ecting, they could a now 
— a * ae ef — — tat E 43 
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* any structure or do any act so as to obstruct the access of light 
; to the plaintiff's windows.’ 
On appeal, the majority of the Court, Lindley, L.J., 
“dissenting, reversed the decision of Bacon, V.C., considering ig 
the matter concluded by the authority of Wheeldon v. 
Burrows? 

Lindley, L.J., apparently in accord with the view of the 
Vice-Chancellor, put the plaintiffs right to the easement on 
the ground of estoppel.’ 

The Mouse of Lords agreeing by a majority’ with 
Bacon, V.C., and Lindley, L.J., reversed the order of the 
Appeal Court and restored that of the Vice-Chancellor.® 

They thought that this was not the case, fallingwithin 
Wheeldon v. Burrows, of a vendor of a piece of land attempting TN 
to derogate from his own grant, but one of a mutual agree- ae 
ment, the effect of which was a reciprocal contract of each of SEA 
the parties to it with the other, and that for either party to i 
insist on the benefit of such an agreement, so far as it was in 
his favour, was not to derogate from his own grant, but to 
require that the other party should not do so. 

Independently of the principles established in cases of 
simultaneous conveyances to which particular reference will 
be made hereafter, Lord Selborne expressed the opinion that coe ie 
if on a sale and conveyance of land adjoining a house to be ae 

built by the vendor, it is mutually agreed that one of the outer 
walls may stand wholly or partly within the verge of the land 
sold, and shall have in it particular windows opening upon 
= and overlooking the land sold, and if the house is erected 
~ accordingly, the purchaser cannot afterwards build upon the 
and sold»so as to prevent or obstruct the access of light to 
— those windows. — 
~ The cireumstances iw Russell v. Watts and the principles Russell vo 
a8 upon which it was decided clearly differentiate it from , tinge 
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Wheeldon v. Burrows, which remains unshaken upon the 
particular subject with which it deals. 4 
ae anaes In Union Lighterage Company v. London Graving Dock: 
— Tar Sres- Company,’ the owner in fee simple, in 1860, of two adjoining 
| MAO pieces of land had leased out the western part as a wharf and 
j shipbuilding yard, and was in occupation of the eastern part 

himself. In the same year he constructed a graving dock in a 
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‘a 

oa his own premises with wooden sides which, by arrangement 
ae with his tenants, he caused to be supported by rods or ties 
ee carried through the boundary fence under the wharf to a 
— particular distance and fastened by nuts to piles placed at that 
— particular point. 

eS M 4877 the owner died and thereafter, both the properties 
as being in hand, the persons entitled under his will conveyed the 


















= - wharf premises to the plaintiffs, without expressly. reserving 
a to themselves any right of support. 

J In 1886 the deceased owner's devisees sold the dock 
r revenues to a company which subsequently conveyed them 
ome to the defendants. No mention of support was made in the — 
— conveyance, ` | 


The action was brought by the plaintiffs to have it declared — 
that they were entitled to remove the means of support to the 
——— graving dock without interference from the defendants. | 
— Upon the question whether on the conveyance of 1877 — 

ee to the plaintiffs there was an implied reservation in favour of — 
the vendors of a right to the then existing support to the “i 
dock, Cozens-Hardy, J., observed as follows ?:— ’ 
“On the first point I am clearly of opinion that theres 
= “was no implied reservation in favour of the vendors when tl J 3 
) “wharf was conveyed to the plairfiiffs in 1877. The,judgment’ — 
“of Lord Westbury in Suffield v. Brown, followed by th F 
judgmoent of Lord Chelmsford:in Cressley & Sons v. Lightowler, - 
J———— “has been distinctly adopted by the Court of Appeal in the 
= “leading case of lynn See It seems to me that, 















— 
Ba 





~ 


z a092 Ch, at p. 304 





La A "a os. i kadie K a) = 
— “a — 7 Pe. Sel er ce nae se ee 
af — soi ight eee — an he ie — yg ey oe 





— 





a . 
* 
“in a case like this, the vendors must expressly reserve any £ 
“such right, and that the purchaser is, in the absence of 62 
“express reservation, entitled to rely upon the plain effect of 
“the conveyance executed by the vendors.” 5 * 





This decision was affirmed on appealp it being Reld by 
Romer and Stirling, L.JJ., Vaughan Williams, L.J., dissenting, 
that when the wharf was conveyed to the plaintiffs, there was 
no implied reservation of the right of support to the dock, and 
that the tie-rods did not remain vested in the grantors as part 
of, or appuftenant to, the dock. 
Again, in Ray v. Hazeldine,' the general rule was applied, 
and it was treated as settled law that if a vendor of land wishes 
to reserve any right in the nature of an easement for the Benefit 
of his adjacent land which he is retaining, he must do so by 
express words in the deed of conveyance. . 
Such being the English law, it remains to be considered Law in India 
whether the same law prevails in India, either under the sao el — 
Indian Easements Act, or in those parts of India where the — 





Act is not in force. ~ es 
As to the case-law on this subject the question of the Charu, “4 
: i ° - | : . S 5 re. 
doctrine of implied reservation appears to have been first raised Dotouri Chun 
: ss — oe, me — der Thakoor aa 
in India in the case of Charu Surnokar v. Dokouri Chunde departure from 5 
Thakoor? a English + 
Ws | 5 


The facts of this case, so far as they are material to the — 
present question, were the following: The_owner of a single E 

_ property made a path over a portion of it, which he continued — 
= to use until he granted such portion to the plaintiff. He . ae 
subsequently granted the remaining portion of his property to — 
the defendant's predecessor in title. The suit was brought by . an 
the plaintiff to restrain the Mefendant from using the path, ae 
and the defence raised the alternative plea of title to an ~ — 
~ easement of way by preseription, or implied reservation on 
~ the severance of the tenements. 
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; a —* 1 (1904) 2 Ch. 17. with the inapplicability of the general 
= 2(I882)L L. R., 8Cal., 956. This case rule to easements of way, see supra, Part 
— s has already been discussed in connection IV, B (2) (e), > 
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The District Judge dealt with the case solely under the 
Indian Limitation Act, and finding the defendant had not 
acquired any right ander that Act, gave the plaintiff an 











On appeal to the High Court, Field, J., in delivering the ~ 


jedgment of the Court, expressed himself as follows ' :— J 

“The use of the path and ghat, though not absolutely ` 
“necessary to the enjoyment of the defendant's tenement, 
"might be necessary for its enjoyment in the state in which 
“at was at the time of the severance; and in this case, if 
“the easements were apparent and continuous, there would 
“be a presumption that it passed with the defendant's 
tehément.” 

“This latter case is discussed im the books under the 
“principle of the disposition of the owner of two tenements 
“(Destination du père de famille). See Gale on Easements, 
“Sth Edition, pp. 96, 97, and following pages; and as to right 
“of way, p 103 note, p. 124 note, and Pyer v. Carter? This 
“ principle is just and fair and accords with common-sense.” E 

“It is in consonance with the rule of justice, equity, and 
= good conscience, which must guide the Courts in the absence ~ 4 
“ of positive direction by the Legislature.” a 

Now, with all due respect, if this judgment is intended, a 
as so appears, to lay down that an easement apparent and ~ —* 
continuous is capable of acquisition on a severance of tene- 
ments by the grantor under an implied reservation, and 9— 
based, as it admittedly is, on Pyer v. Carter and the doctrine — 
of Destination du pere de famille, it comes into direct conflict — 
with the decisions in Suffield v. Brown?’ and —— 
Burrows,* where not only vas the doctrine — — = 
repudiated in distinct terms, but the rule of implied reservation 
in Pyer v. Carter was pronounced to Se unsupported by previow is 
— ot a laenk in the chela 9A ey. p 

eee, seeing Ao, Oe soem) Tao oase io shon 
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Suffield v. Brown and Wheeldon v. Burrows were brought to 
the notice of the Court, and it may be that the learned Judges 
= not having those decisions before them considered that the | 
=~ Correct view of the law was that of Mr. W. Stokes, who, in wale 
= referring to a similar deviation in the Indian Easements Act, 
= expressed the opinion that the contrary rule in England rested 
= On a doubtful dictum of Lord Holt’s. It is difficult on any 
= Other supposition to imagine that, without some reason shewn, 
they would knowingly have departed from the accepted law of 
England and_rejected the emphatic confirmation by the Lord 
Justices in Wheeldon v. Burrows of the principle laid down 
by Lord Holt in Tenant v. Goldwin2 



























A similar departure from the English law is to be fewd r. E. Act, : 

~ in clause (d) of section 13 of the Indian Easements Act. That n bove’ J 

clause runs as follows :— Geeta law, j 

“If such an easement is apparent and continuous and l 
“necessary for enjoying the said property as it was enjoyed 

‘when the transfer of bequest took effect, the transferor or = 

“the legal representative of the testator shall, unless a different a 

“intention is expressed or necessarily implied, be entitled to —— 

? “such an easement.” a 

No reason is assigned in Council for the introduction of = 

¥ this clause beyond the short statement in the Objects and s 

= Reasons of the Bill® that the Bill follows the decision in Pyer v. —* 

| Carter, rather than that in Suffield v. Brown, but why the l E 


former case is to be preferred to the latter, supported as it is 
Es — by the decision in Wheeldon v. Burrows, and whether such a 
E: state of law was better adapted to Indian requirements than the a 
— Enslish rule, nowhere appears. . 
| a _ The anomaly is not lessened” by Mr. Whitley Stokes’ state- Ee 

_ ment that the law of England ™ being just, equitable, and © 
E “almost free from local pectliarities, has in many cases been a 
“h held to Feguiate the subject in — country.” * It is true J 
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we — Vol. I, July to December, at p. 477. oa 
pi 4 See Gazette of India, 1880, Part V, P 
Ee 758) 2 Lord Raym., 1098. July to December, p. 476 ; Anglo-Indian — oe 
— Gazette x * 1820, — Codes, Vol. I, peste. * 
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that, when Mr. Stokes drafted and introduced the Indian - 
Easements Bill in 1878, the judgment in Wheeldon v. Burrows 
had not been delivered, but it was delivered more than two 
years before the passing of the Act, and the clause might 
easil= have been amended so as to fit that authoritative expres- 
sion of opinion. 

The same clause was criticised in the recent decision of 
the Bombay High Court in Chunilal Mancharam v. Mani- 
shankar Atmaram,' a case which was not governed by the a 
Indian Easements Act. * i i 

Upon the facts found in that case, the Conti preferred to 
follow the well-established principles of English law, rather 
tuaz to apply the doctrine laid down in Charu Surnokar v. 
Dokouri Chunder Thakoor and clause (d), section 13 of the 
Indian Easements Act. 

On the subject of this clause, Mr. Justice Candy’s observa- 
tions are— 

“It is no doubt anomalous that the Easements Act should 
“have introduced such a marked variance from the English 
“law. This is apparently due to the fact that Mr. W. Stokes, 
“who drafted and introduced the Easements Bill in 1878, 
“was of opinion that the English law ‘rests on a doubtful 4 
“< doctrine of Lord Holt’s (see 2 Drew. and Smale, 360).” — 
“ The judgment of the Court of Appeal in Wheeldon v. Burrows — 
“had not then been delivered, shewing that the doctrine of a 
“ Lord Holt was not doubtful, but had been laid down in clear — 
“and distinct terms, and was as well established by authority — 
“as it is consonant to reason and common-sense. ‘The refer- 5 
“ence to 2 Drew. and Smale, 360, is to the case above quoted of 
“ Curriers Co. v. Corbett, in witich Vice-Chancellor cinder i 
“though stating the law, if carried to an extreme, would i 

“some cases produce greaé and startling injustice, yet held 
“the law to be in no way doubtful, but quite clear. Since he 
“decision of Wheeldon v. Burrows, there is no room for cone bi ri 
“In Allen v. Taylor, Jessel, M.R., said that it is ‘ settled 

























. | (1898) I. L. R., 18 Bom., 616, 
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“ é law that if a man who has a house and land, grants the land 
“ ¢ first, reserving the house, the purchaser of the land can 
“* block up the windows of the house.’ ” 

“It is not difficult to see how the Easements Act, 
“section 13, clause (d), has become law. ‘It is apparently 
“based on the judgments of Mr. Justice Field in Charu 
“ Surnokar v. Dokourt Chunder Thakoor. Mr. Whitley 
“Stokes acknowledged the assistance given to him by that 
“earned Judge in drafting the Bill which became the 
“ Easements Act.” ! 

In the Bombay case just cited, the plaintiff became the 
owner by purchase of a certain house, behind which_was 
a courtyard or chok, half of which belonged to the defendant's 
father and half to the plaintiffs vendor. Two of the rear 
rooms in th® plaintiffs house abutted on the latter portion 
of the chok, and had two doors opening out into it. The 
plaintiff's vendor sold his half of the said chok to the defen- 
dant’s father under a conveyance, which not only contained 
no reservation of any rights, but expressly recited that the 
vendor reserved no rights over the chok, and thereafter the 
plaintiff purchased the house. Shortly afterwards the defen- 
dant put up a boundary on the chok, which blocked up the 
above-mentioned doors of the plaintiff's house, and obstructed 
the light and air passing through them into the said two 
rear rooms. The plaintiff sued for an injuncHon. The Court 
in applying to these facts the English principles established 
by Suffield v. Brown, Wheeldon v. Burrows and the other 
authorities, held that it would be contrary to equity and good 
conscience to decide that he had impliedly reserved a right of 

= light and airover the chok, which would prevent the purchaser 
= from building on the chok so purchased so as to obstruct 
~ the windows or doors in the vendor’s house overlooking the 
-= chok. 

= Mer. Justice Candy, by the light of the English authorities, 





1 See abstract of proceedings of the Vols. XX-XXI, 1881-2, Part II, pp. 102, 
ae Council of the Governor-General in India, 103. 
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“jn force on this subject, I think that a vendor or his successor 
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evidently considered that Charu Surnokar v. Dokouri Chunder — 
Thakeoor was wrongly decided, and preferred to apply English : 
principles. Mr. Justice Fulton, in contrasting the English 
and Indian law and admitting the Easements Act could noù 
effect transfers which took place before its introduction, 
said— . 
“In England the law has been established by a series of __ 
“decisions, subject to which sales take place, but this is not 
“the case in India. Two Indian decisions, those of Charu 
“Surreker v. Dokouwrt Chunder Thakoor! and Chunilal v. 
* Husvin, appear to go further than the English cases in this 
“matter. The former of these has, it is true, been recently 
“eriticised by the Allahabad High Court in Wutzler v. Sharpe 
“but whether it was rightly or wrongly decided it seems to be 
“conceivable that even in regard to light and air a case might F 
“arise where to hold that the vendee of adjacent land was 
“entitled to render useless the vendor's house by building up 
“against his windows might be so obviously contrary to what 
“was contemplated at the time of the sale and be productive, 
“in the language of Kindersley, V.C. (2 Drew. and Smale, ab 
“ p- 360), of such ‘great and startling injustice’ that a Court 
“not bound by any positive rule of law on the subject might, — 
“im the exercise of equity and good conscience, think it F 
“ necessary to hold that an easement had been meant to bo 
“ reserved.” ~ pe 
“But while unwilling to decide that, prior to the intro a 4 
“duction of the Easements Act, there were any-positive rules — 














































F in title claiming such a reservation as is claimed in = d 
“present case, must shew either by reference t® the urg 
“ necessity of the easement or the conduct of the parties * 
“sale that it cannot reasonibly have been intended by eitl 

“of them to do otherwise than reserve to the vendor the i re 

* which he claims.” — 








z (1882) I. L. R., ak — — è (1892) T. L, R., 15 All, 270, 
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The case contemplated by the learned Judge of an implied = 
reservation arising out of the conduct or intentions of the a 
parties at the time of sale, does not encroach upon the j 5 


doctrine of Suffield v. Brown and Wheeldon vy. Burrows, but 
falls more properly within the scope of the tlecision in Jussell | 
v. Watts! S 
It isa matter for regret that this conflict of judicial opinion Conflict of law 
and legislative enactment on the question of a presumed” — 


reservation has left the law in India in a state of confusion 2 

and uncertaity, and it may be seriously questioned whether * 

= Charu Surnokar v. Dokourt Chunder Thakoor will, in future, = 

be followed in Bengal and the other parts of India in whigh — 

i the Indian Easements Act is not in force. rae 





II. —Exocptions to General Rule against Presumed 
Reservation. 


The cases which furnish exceptions to the second general 
rule above stated, and in which a reservation of apparent and 
continuous easements can arise by presumption of law on 
a severance of tenements in favour of a grantor or his assigns 
retaining or taking the quasi-dominant tenement, may be 

=- summarised as follows :— | . 
(a) The case of absolute necessity. a 
E, (b) The case of mutual and reciprocal easements. oe 
EE (c) The case of simultaneous conveyances, or of convey- 
— ances executed at different times but as part of the 
same transaction. 

~ Tt is proposed to consider these exceptions in the above 
order. 
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(a) Case of Absolute Necessity. 


* This exception, which refers to ways of necessity, i is fully Wheeldon weal E 
dealt with by Thesiger, L.J., in Wheeldon v. Burrows, — — ae 
= has s already been considered in 1 tliat epee: i. — 
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` em and infra in connection with the + Supra, Part IV, A, 
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— A 








~ 
— nes by 
` > 
a 
Safield v. 
— 


f es F i ' 

ae 
E Easements of 
o daigh 
* Sa 
p do 
ae 
oe 

3 


BATNA 






F hap rE T s Ki 
r ath ie 
- 
= 








(b) Case of Mutual and Reciprocal Easements. 


Cases of mutual support of buildings by buildings are 
an illustration of this exception. ' In such cases the easement is 
said to be reciprocal arising out of the mutual subservience 
to, and dependence on, one another of two houses, in which 
ease the alienation of one house by the owner of both would 
not estop him from claiming, in respect of the house he 
retains, that support from the house sold, which is at the 
same time afforded in return by the former tò the latter 
tenement." 

>» ly Suffield v. Brown, Lord Chancellor Westbury points out 
the distinction that arises between a case such as that of mutual 
support and the case to which the general rule of express 
reservation is applicable. In the former case the right 
claimed in respect of the tenement retained is inseparable 
from it, but in the latter case, where the right is separable, it 
is severed by the grant and either passes to the grantee where 
the dominant tenement is granted, or is extinguished where 
the dominant tenement is retained. = 

A similar exception arises in the case of the divided : 
moieties of a party-wall.? 

It has been suggested that on a severance of tenements 
there might in special circumstances be presumed mutual and 
reciprocal easemonts of drainage in favour of grantor and — 
grantee, and that on this ground the decision in Pyer a 
Carter * might be supported without departing from the — f 
general maxims on which the judgment of the Court of Appeal 

in Wheeldon v. Burrows is based." 
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t Richards v. Rose (18538), 9 Exch., 213; 6 App. Cas. 792, 826. 
23 L. J. Exch., 3; Gayford v. Nicholls 2 Ubi sup. _ 
(184), 9 Exch., 702 (708); 23 L. J. Exch., 3 Jones v. Pritchard (1908), 1 Ch., 630° 
295; Suffield v. Brown (1864), 4 De G. J. (635, 636) ; 24 Times L. R., 309 —— ‘= 
& S.at p. 198; Angus v. Dalton (1877), * (1857) 1 H. & N., 916. z 
3 Q. B. D. at p. 116; (1878) 4 Q. B.D. § See per Thesiger, L.J., in Wheeldo 
at pp. 168, 182; Wheeldon v. Burrows, Burrows, whi sup, at p. 59. 
ubi sup. at p. 59; Dalton v. Angus (1881), 
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(c) Case of simultaneous conveyances of the severed tene- 
ments or of conveyances thereof at different times but 
as part of the same transaction. 


It is now settled law that when on a disposition of property 
belonging to the same owner, the severed tenements are con- 
veyed either simultaneously or at different times but as part 
of one transaction, quasi-easements, apparent and continuous 
and necessary for the enjoyment of the severed tenements as 
they were énjoyed at the time of severance, will pass by 
presumption of law to the grantees thereof." 


In either case the conveyances are regarded in equity as Effect of such 


one transaction, and each grantee who takes his tenement “"Y**"** 


with the knowledge that the other tenements are being con- 
veyed at fie same time or will be conveyed as part of the 
same transaction, is deemed, in the absence of express stipu- 
lation,” to take the land burdened or benefited, as the case 
may be, by the qualities which the previous owner had a 
right to attach to the different portions of his property before 
severance. 

Thus, it was said in Barnes v. Loach®: “If the owner of Barnes vy. 
“an estate has been in the habit of using quasi-easements of “““" 
“an apparent and continuous character over the one part for 
“the benefit of the other part of his property, and aliens the 

~ “quasi-dominant to one person and the-quasi-servient to 
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T 1 Palmer v. Fletcher (1615), 1 Lev., ing thereto from passing to the alienee, 

= T225 Compton v. Richards (1814), 1 Price, Barnes v. Loach, ubi sup. 

= 27; Swansborough v. Corentry (1832), 9 ? See Haynes v. King (1893), 3 Ch., 439. — 
Bing., 305; Wheeldon v. Burrows (1879), And the presumption may be wholly meine. 


12 Ch. D. at pp. 59, 60; Barnes v. Loach 
_——sC (4879), 4 Q. B. D., 494; Allen v. Taylor 
ss (1880), 16 Ch. D., 355; Rigby v. Behnett 
(1882), 21 Ch. D. at p. 567; Phillips v. 
= Zo (1892), 1 Ch, 47, and see the 
= judgment of Lord Selborne in Russell v. 
= Watts (1885), 10 App. Cas., pp. 602, 603. 
= Nor will the fact that the guasi-dominant 
a — tenement is in lease at the time of sever- 
= ance prevent the quasi-easements attach- 
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“displaced or considerably modified by the : 
surrounding circumstances existing at 7 
the time of severance and known to the 
grantee or devisee, see Birmingham, etc., 

Caev. Ross (1888), 38 Cb. D., 295; Myers v. 


v. Low (1892), 1 Ch., 47; Broomfield v. 
Williams (1897), 1 Ch., 602; Godwin y. 
Schweppes, Ltd. (1902), 1 Ch., 926. 

3 (1879) 4 Q. B. D. at pp. 497, 498. 
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Catterson (1889), 43 Ch. D. 470; Phillips : 3 i . i t 
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“another, the respective alienees will, in the absence of express 
“ stipulation, take the land burdened or benefited, as the case 
“may be, by the qualities which the previous owner hada 
“right to attach to them.” = 
In filen v. Teylor Jessel, M.R., lays down the same 
rule. He says: “Supposing the owner of the land and the 
“house sells the house and the land at the same moment, 
“and supposing he expressly sells the house with the lights; 
“ean it be said that the purchaser of the land is entitled to 
“block up the lights, the vendor being the same ir: each case, 
“and both purchasers being aware of the simultaneous con- 
“weyances? I should have said certainly not. In equity it 
“is oùe transaction. The purchaser of the land knows that 
“the vendor is at the same moment selling the house with 
“the hghts, and as part of one transaction he takes the lands; 
“he cannot take away the lights from the house.” 

And again, after reviewing the authorities, he says 2— = 
“The particular case before me is the strongest I ever 
“saw, for both of the purchasers were also vendors, and were 
“parties to both conveyances. It is not“the mere case of a 
“vendor by contemporaneous conveyances selling to two 
“different purchasers, but the two purchasers were two of _ 
“the three trustees of a will, and an option was given to the ~ 
“two purchasers, or either of them, to buy any part of 
“the real estate that they thought fit, notwithstanding they — 
“were trustees; and then, by contemporaneous conveyances, F 
“each with the assent of the other exercised his option asto — 
“some of the houses and lands, for they both bought houses — 
“and both bought lands. It is not like the case of a ae 1 : 
“buying land alone or a housa alone. The three trustees 
“ conveyed to the purchaser, one trustee, land with a houi e 
“built upon it, together with the, lights thereto belongi 8; 
“and all the estate. Can people who have been partie 
“ two transactions in this way say that they were other 
“than one transaction, and that both parties who ` boughi 





























2 (1880) 16 Ch. D., 855 (358). 2 Ibid. atp 359, 
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‘houses with lights were not to get the lights? It appears 
“to me, independently of authority, that in such a case as 
‘ this there is a manifest intention shewn that the houses 
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‘sold were to retain their lights, and that neither purchaser oe — 
‘could on his land erect any obstruction which would block E 
“ up or destroy the lights of his neighbour.” r: 7 


It is important to note that the rule applies not only in 

the case of simultaneous conveyances as in Allen v. Taylor, 
but also in the case of conveyances executed at different times 

but as part and parcel of the same transaction.’ In such 
cases the conveyances are founded upon transactions which, 





in contemplation of equity, are equivalent to conveyances = 
between the’ parties at the time the transactions were,entered | —* 
into, such transactions being entered into at the same moment : — 
of time and as part and parcel of one transaction. | ae 





As in the case of contemporaneous grants by deed, so will Same law in — 








quasi-easements arise on a severance of tenements by will, sues by +H * 
where the quasi-dominant tenement passes to one devisee and — 
the quasi-servient tenement to another.’ | ee 
Bets 
III.—Acquisition of Quasi-Easements on a Partition of ~ 
Joint Property. ee 

— 

On a severance of tenements by a partition of joint pro- J 
perty, and in the absence of a contrary intention expressed or {Ve 


= necessarily implied, all such easements aS are apparent and 
= continuous and necessary for enjoying any of the undivided 
— shares when the partition was effected pass to the coparceners 
to whom such shares are respectively allotted in severalty.! 


~ 
seis 


y ! See per Thesiger, L.J., in Wheeldon 2 Wheeldon v. Burrows (1879), 12 Ch. 
a v. Burrows (1879), 12 Ch. D. at pp. 59, e D. at p. 60. | 
60; Russell v. Watts (1885), 10 App. * Barnes v. Loach (1879), 4 Q. B. D., 
Cas., pp- 602, 603. Conveyancesexecuted 494; Phillips v. Low (1892), 1 Ch., 47. 
_ more than a year apart and not arising ™ + See I.E, Act, s. 13 (/), App. VII; 
_ out of the same transaction cannot be Arishnamarazu v. Marraju (1905), 
called simultaneous conveyances, Rigby If. L. R., 28 Mad., 495 (497), and see to 
— —— (1882), 21 Ch. D. at pp. 565, the same effect the cases cited infra. 
















Such respective rights come into ‘existence in the same way, 
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E and upon the same principles, as quasi-easements upon a 
Prise, severance by simultaneous conveyances of property previously 
a — held in sole possession or ownership. 
aa In Ratanji H. Bettlewalla v. Edalji H. Bottlewalla,’ it was 
— held that the easement of light and air there claimed, being 
— of a continuous nature, passed by implication of law by the 


conveyance of the dominant tenement to the plaintiff upon a 
partition of joint property. 
To the same effect is the decision in Purshotam. Sakharam 
— — v. Durgoji Tukaram, where the easement claimed was the 
right to discharge water from the dominant tenement on to 
the serment tenement. 
RF As between coparceners, mutual conveyances of the shares 
S allotted to them respectively upon a partition ofjoimt pro- 
> perty, whether under the direction of a Court of law or 
‘ otherwise, will carry with them by presumption of law the 
right to such continuous easements as are necessary for the 
* reasonable use and enjoyment of the premises respectively 
— allotted. 
te Chander. Upon this principle, easements of light and air were held in 
mmi Bolye Chunder Sen v. Lalmoni Dasi? to pass to the different 
coparceners upon partition. 
And in more recent cases it has been decided that the 
result is the same where the partition has not been affected by 
mutual conveyances but by decree of Court, whether in a 


* 
N 


+: aes 





ig 





af eg. 
J Fi i 
w i a 
E € d é 
` F 
4 





partition,’ and even though such decree makes no mention of 
easements.’ 


t (1871) 8 Bom. H. C. (O. C. J.), 181. “* to belong or enjoyed,” Jbid. 
Easements of light and air will of course +» * (1790) I. L. R., 14 Bom., 452. 
also pass under and by virtue of the usual 3 (1887) I. L. R., 14 Cal., 797. 
general words contained in a deed of * Dwarkanath Paul v. Sunder La 
partition, i.e. “Together with all the’ Seal (1898), 8 Cal. W. N., 407. E 
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“or with the same thereby granted or Haldar (1899), 3 Cal. W. N., 40% | 
“any or any part of any of them now ë See the two cases last cited. | 
“or at any time belonging or reputed 


‘« rights, easements, and appurtenances to š Kadombini Debi v. Kali Kumar 
























contested suit,* or as recording the consent of parties toa æ— 
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Part V.—Acquisition of Easements by operation of the 
doctrine of acquiescence. 


The doctrine of acquiescence is an interesting feature of 
the law relating to the acquisition of easements. This method 
of acquisition has nothing in common with those methods of 











acquisition which have been considered in the first four parts mi 
of this chapter, but depends upon the previous conduct of = 
the servint owner. The doctrine may be said to apply in — 


those cases where the servient owner by active encourage- 
ment, passive acquiescence, or other conduct, has induced or 
permitted a belief on the part of the dominant owner, upon 
which he has acted, that by expending some money or doing 
some act,-he will acquire an easement over the servient _ ae 
tenement. — 
In such cases equity forbids the servient owner to repudiate Imputed 
the obvious and plain consequences of his own conduct and 8" — 
imputes to him a grant of the easement. 

The broad principle underlying all these cases of acquies- Broad 
cence has been stated in the leading case of Dann v. Spurrier * faid roms — 
to be that if one man stands by and encourages, though but ——— haga 
passively, another to lay out money under an erroneous a 
opinion of title, or under the obvious expectation that no 
obstacle will afterwards be interposed ip the way of his — 


















Fe enjoyment, the Court will not permit any subsequent inter- ee : i 
~ ference with such enjoyment. — 





It has been said that the acquiescence which will deprive 4 


a man of his legal rights must be in the nature of 2 rhs 
fraud? , on 


_ ‘The elements or requisites — — * constitute trad 
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of this description are clearly stated by Fry, J., in Wilmott y. 
Barber! :— 

First, the man claiming under the equity must have made ~ 
a mistake as to his legal rights. 

Secondly, he must have expended some money or must 
have done some act, not necessarily upon the other's land, 
on the faith of his mistaken belief. 

Thirdly, the possessor of the legal right must know of the 
existence of his own right, which is inconsistent with the right 
claimed by the other. If he does not know it, he’ is in the 
same position as the other, and the doctrine of acquiescence 
is founded upon conduct with knowledge of legal rights. 

Fourthly, the possessor of the legal right must know of 
the other’s mistaken belief of his rights. If he does not, 
there is nothing which calls upon him to assert hiswn rights. 

Finally, the possessor of the legal right must have en- 
couraged the other in his expenditure of money or in the 
other acts which he has done, either directly or by abstaining 
from asserting his legal right. — 

With this preliminary statement of general principles it 
will be instructive to examine the principal authorities in 
which this doctrine of acquiescence as —— to easements 
has been applied. 

In The East India Company y. Vincent? the defendant, an 
adjoining landowner, agreed with the Company’s agent that — 
the Company should have liberty to build with windows 
overlooking his land on condition the Company retained him 
in their services as a packer. To such condition the agent 
made no answer or objection and the Company proceeded 
to build. Subsequently the defendant, being dismissed from x 
the service of the Company, proceeded to block up their 
lights by building a wall. & bill vy the Company to haved 
the wall pulled down was decided in their favour — 


— 
















ord 


er 


—F ° 


; — 


r ee i. * 
coe 4 wg 


l Ubi sup. at p. 105. This statement 
of law was repeated by the same judge 
in Russell v. Watts (1884), 25 Ch. D. at 
pp ee aa ya na 


India in Baswantapa v. Rana (ss 
I. L. R. 9 Bom., 86. 
2 (1740) 2 Atk., 82. 
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Chancellor Hardwicke, who said that though the silence of © 
the agent was an acquiescence binding his principals, and 
notwithstanding that the dismissal of the defendant was a 
breach of the agreement between him and the agent of the 
Company, yet the defendant was not justified in building a 
wall merely to block up the Company’s lights, but that his 
remedy was by bill in that Court to establish the agreement. 
The Lord Chancellor further observed that “ there are several 
“instances where a man has suffered another to go on build- a 
“ing upor his ground, and not set up a right till afterwards, — 
“when he was all the time conversant of his right, and the “aa 
“person building had not notice of the other’s right, in * 
“which the Court would oblige the owner of the ground to 
“permit the person building to enjoy it quietly, and without 
“disturbance. But these cases have never been extended 
“so far as where parties have treated upon an agreement 
“for building, and the owner has not come to an absolute 
“agreement; there, if persons will build notwithstanding, 
‘they must take the consequence, and there is not such an 
“ acquiescence on the part of the owner, as will prevent him 
“from insisting on his right.” — 
In Jackson v. Cator! Lord Chancellor Loughborough George Claver- 
referred during the argument for the plaintiff to the case jintone, à 

























in Jackson ¥, 
of Mr. George Clavering in the following terms: “There €" 


“was a case, I do not know whether it came to a decree, 
“against Mr. George Clavering; in which some person was 
_ “carrying on a project of a colliery; and had to make a 
3 “shaft at a considerable expense.” 
“Mr. Clavering saw the thing going on; and in the 
—— of that plan, ite was very clear the colliery was 
“not worth a farthing without a road over his ground ; and 
“when the work was begun, be said, he would not give the 
“road. The end of it was, that he was made sensible, I do 
_ “not know whether by a decreg or not, that he was to give 
~ “the road at a fair value.” e 
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The Rochdale Canal Company v. King,’ was a bill filed 
by the plaintiff Company against King and other defendants, 
who were millowners, for an injunction restraining them from 
using the water of the canal for any other purpose except 
for condensing steam in the engines used by them. Under 
the Act empowering the Company to make and maintain 
the canal, landowners, within a distance of twenty yards 
of the canal, had been given liberty to-communicate with 
the canal by pipes and to draw from the canal such quantity 
of cold water as would be sufficient for the sole purpose of 
condensing steam used for working their steam engines, and 
for no other purpose. 

The defendants who were the owners of two mills used 
the water for seventeen years for. generating as well as 
condensing steam in their engines, and eventually this bill 
was filed to restrain them as aforesaid. It was held that 
as regards the first mill, the plaintiff Company could not 
restrain the defendants from using the water as they had 
done, as they had encouraged its construction, and that as -~ | 
regards the second mill, it being evident that the Company 
never intended to waive the protection of the Act, an in- 
junction should be granted against the defendants restraining 
them amongst other things from taking any water from the 
canal other than for condensing steam, except by license of 
the plaintiffs. = 

The case of Benkart v. Houghton? is also an authority 
for the proposition that where a man acquiesces in and 
encourages the construction by another of works which he 
knows, or ought to know, is likely to occasion him injury 
by way of nuisance, he has no „grounds upon which to go | A 
to the Court for an injunction to stop the works. ° Ee 

In Davis v. Marshall? the plaintiff sued for the obstruction 
of his lights, the removal of support to his house, and the __ 

















1 (18538) 22 L. J. Ch., 604. See also 3 (1861) 7 Jur. N. S., 1247; se ee 
Same case reported (1851), 18 L. J. Q. B. sub nom. Davies v. Marshall (1861), is a 
—— S.), 298; 2 Sim. N. S., 78. C. B., N. S., 697. aa 

2 (1859) 27 Beav., 425. 





_ “of communication with the mews is shut out except this 
= “one, which he had always knoyn was intended to be used 
3 * 






~ 1 (1862) $2 Beav., 101. 2 (1869) L. R., 7 Eq., 427. 
= = (1802) 7 Ves., 231. + At p. 433. 





⸗ 
obstruction of his chimney. The defendant pleaded equitably 
that she pulled down an ancient house and erected in its place 
a new one, that the plaintiff had notice thereof, and that the 
defendant had done this act with the knowledge, acquiescence, 
and consent of the plaintiff and on the faith that the plaintiff 
had consented to it. i 

The acquiescence and consent of the plaintiff were 
passive. 

it was held that this was a good equitable plea, the facts 
stated amqunting to a permission on the part of the plaintiff, 
and the obstructions and removal of support complained of 
being the natural consequences of the act so permitted. 

In Cotching v. Bassett: there was a material alteration of Cotching v. 
ancient lights in the course of rebuilding the dominant tene- — 
ment. The alteration was made upon notice to the servient 
owner and with the knowledge and under the inspection of his 
surveyor, but without any express agreement. Subsequently 
the defendant gave the plaintiff notice of his intention to build 
a party-wall, which, if erected, would wholly have excluded the 
light from certain of the plaintiff's windows. 

The plaintiff accordingly sued for a perpetual injunction 
to restrain the defendant from so building. It was held that 
the case fell strictly within the principle of Dann v. Spurrier,” 
and that plaintiffs were entitled to a perpetual injunction 
against the defendant. 

The same principle was applied in Davies v. Sear, where paviesy. 
Lord Romilly, M.R., said‘: “ A man cannot take the assign- 5 
“ment of the lease of a house having an archway and road 
“under it leading to a mews, and abstain from looking at the 
“plan by which the adjoining, ground is laid out, and intended 
“to be built upon; he cannot stand quiet, and see it gradually 
“become covered with houses, so that every access or means 
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“aS a means of access, and then say ‘this easement was not 
“* reserved, although there was an archway and road under 
“*the house.’ It does not lie in his mouth to say ‘I did not 
“< understand that you intended to use this mode of access, 
“< and still less did I understand that you intended to close 
“call other means of access, and leave this as the only existing 
“*one. This is a case where the slightest inquiry or the 
“most casual observation would have shewn the defendant if, 
“indeed, he did not all along, as I believe he did, know what 
“was intended.” a 

In Russell v. Watts,’ the Corporation of Liverpool were the 
owners in fee of a piece of land which they agreed to lease 
out for building purposes, the intention of the tenant being to 
construct one large building upon it, but in such a manner as 
to be capable of subdivision into a number of separate houses. 
In order to erect a building of the required size it became 
necessary for the tenant to raise money by mortgaging the __ 
land and building, and before such scheme of building could 
be carried out, it was necessary that the three parties con- 
cerned should concur, namely, the owners in fee, the tenants, _ 
and the mortgagees. — 

The scheme was in fact approved by them all, and the 
mortgagees and lessors either knew how the various blocks 
were to be constructed or left it to the builder to construct 
them as they were constructed, without troubling themselves 
about the matter. ` 

In either case there was no question that they authorised 
the builder to construct the building as he did, and a par- _ 
ticular block in such a way as that it ‘should be dependent for — 
light to some of its windows on edjacent blocks. ag 

The question for decision-in the suit was whether the , 
mortgagees of the latter blocks coyld obstruct the modow 
of the former blocks. Bacon, V.C., thought by reason of thei 
panona conduct they could_not, and on appeal Lindley, Lg 
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* (1884) 25 Ch. D., 559. See thejudg- as bearing on the present subject. 
ments of Bacon, V.C., and Lindley, LJ., 
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pgn: a 4 (1885) 10 App. Cas., 590. Shaikh Durjee (1871), 15 W. R., 505. 
.  * Supra, Part IV, B, I (5). s See Chunilal Mancharam v. 
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agreed with him, in opposition to the views of Cotton and 
Fry, L.JJ. 

The conclusions arrived at by the Vice-Chancellor and 
Lindley, L.J., were confirmed by the House of Lords,! but on 
the somewhat different grounds already referred to? +» 

In regard to the question of acquiescence Lindley, L.J., 
said: “This is not the case of a vendor of a piece of land 
“attempting to derogate from his own grant.” 

“ It is more like the case of several persons interested in 
“several pieces of land, all agreeing to build upon them in a 
“* particular way, so as to accommodate one another, and one 
“of them afterwards, when the buildings are up, insisting on 
“rights which are quite inconsistent with the enjoyment of 
“the buildings as erected. There is no authority to shew 
“ that in such a case any one of such persons could afterwards 
“build on his own land so as to obstruct his neighbour's 


“lights, and in the absence of such authority I am of opinion 


“ that he cannot do so.” 

“In such a case, it appears to me that the cross easements 
“ which are created in the first instance are impliedly granted 
“in equity, if not at law, and if such easements are apparent, 
“no purchaser can protect himself against them by alleging 
“he bought without notice of them.” 

“ The principles of Dann v. Spurrier? and C otching V. 
“ Bassett * are in my opinion applicable to such a case.” 


In India the doctrine of acquiescence has been applied so avin 
as to preclude the owner of a private house, or his heirs, from *" Inia. 


establishing a claim thereto after it had been rebuilt and main- 
tained by publie subscription with the consent of the owner and 
had for a long time been used by the public as a house of prayer 





a shankar Atmaram (1893), I. L. R., 18 


at pp. 629, 930. 





And the same doctrine ha’s recently —— ee 


Bom., 618, and the dicia of Fulton, I i 

































J 





S. x F 
=. 
Se 
me ) 
a Extent of 
i imputed 
grant, 
p: . 
: 

i 
—— 

oa a 
= Baakart v. 

> Houghton. 

— 
iz 
aby 

” 
: 
Tay 
i 
= oo 
* 
— 
Eis Y 
ae 
<< P, f 


v. Marshall (1861), 7 Jur. N. S., 1247; 
8. C sub nom, Davies v. Marshall (1861), 





r 


f 


( 896 ) 





The extent of the imputed grant is to be measured by the 
necessary, Obvious, and plain consequences of the permitted or 
encouraged act. 

It is reasonable that when a man acquiesces in a par- 
ticular, act he shọuld be taken to have acquiesced in the 
obvious and plain consequences of that act, but it is also 
reasonable that a man cannot be taken to assent to what he 
cannot foresee. 

The rule is well illustrated in the case of Bankart v. 
Houghton.? f 

The plaintiff was a copper manufacturer and the defendant 
was an occupier of farms in the neighbourhood of the works. 

Foy. the reduction of copper-ore the plaintiff at first used 
three roasting furnaces, the exhalations and deposits from 
which caused no material injury to the defendant's farms. 

The roasting furnaces were subsequently increased to 
seven. Neither the defendant nor his predecessor took any 
legal steps to prevent the nuisance arising from the noxious 
vapours produced from the smelting of the copper or to stop 
them. Their attitude appears to have been one of passive. 
non-interference. : 4 

The nuisance having increased, the defendant brought an 
action at law against the plaintiff for the injury done to his 
farms and recovered damages. 

The plaintiff thereupon filed his bill to restrain the defen- 
dant from taking out execution in the action, and from all — 
further proceedings therein and from commencing any other 4 
action at law against the plaintiff. a 

A motion was made for an injunction which was refused l 
with costs. : 4 

The judgment of the Master of the Rolls is important, and — 
certain passages may be usefvlly cited. He said, “ The way | 
“in which it is put for the plaintiff in equity is this: It is said 
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“ that in a district where the effects of copper smoke are widely 
‘“ felt and plainly understood, a tenant who takes land adjoining 
‘“ copper works or such works then in the course of erection 
- “and who makes no objection to them, must be held to have 
“ acquiesced not only in the evil produced by the works-in the 
“ course of erection, but also in all that which may hereafter be 
“ produced by their extension; that the addition to the works 
‘is the natural consequence of their existence, and that the 
“ tenant cannot afterwards complain of the effects of the smoke, 
“which, flowing from the works then existing or thereafter to 
“be added, he must have foreseen and of which he did not 
“complain. . . . I think it impossible to be reasonably con- 
“tended, that, because a man has acquiesced in the erection 
“of certain works which have produced little or no injury, he 
“is not afterwards to have any remedy, if, by the increase of 
“the works, at a subsequent period, he sustains a serious 
IGE Ys 6 ee 
“I am unable to accede to the argument that the defendant 
č must be held to have foreseen and to have assented, as a 
“ probable consequence to the great and injurious additions 
-“ which have been made to the works.” 
“The highest that it can be put is, that he assented to 
“ what was done and to the consequences that were necessarily 
“ to be derived from that, but no further.” 
l “The consequences of going further, would be most 
= “injurious, and would be unwarranted by any authority I am 
“aware of.” 
| “Tt would follow that a partial obscuration of ancient 
E “lights, if assented to, involved a consent to their total 
= “obseuratiop, and that any éasement assented to might be 
a _ “inereased at the pleasure of thé grantee, provided it could be 
M > “ shewn that the increase was omy a probable consequence of -7 
_ the use of the easement, if found beneficial.” 
| on = “ But I do not assent even to the first limited statement of 
= “the proposition. It may well be that a person's assent ‘is 
‘“‘ given under an erroneous opinion and view and in ignorance 
of consequences. Is that mistake of fact to pares him from * 
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“ theneeforward and for evar? I think not... . It is neces- 
“sary, in order to avoid misconception as to the view which I. 
“have taken of the case, and the observations I have made j 
— “on the ignorance of the consequences of his assent being not 
“binding on the qassenting party, to distinguish between the — 
“ease where the consequences of the act assented to are 
“obvious and plain, and another where they are necessarily 
“doubtful. This may be easily illustrated; for instance, if 
— “a neighbour permit me to open a window overlooking his 
' “elose, he knows the exact consequences of that permission, 
“namely, that he is liable for ever after to be overlooked, 
“and that he cannot afterwards so build on his close as to 
“obsenre that window. This is the extent of the injury 
“which can be produced, and he cannot say that he did not 
“ foresee it.” 
“So also if he allow another a right of way across his 
“ meadow, he knows and can accurately estimate the extent of 
“the injury that will result from such permission. But if a 
“eopyholder allows the lord of the manor to work the coal¢ 
“under the close of the copyhold, by offset out of the adjoining 
“land, does it therefore follow that if the lord in winning the 
“eoals, works so near the surface as to destroy the farm 
“ buildings of the copyholder, he is to have no remedy at law 
“for the injury done to him? Could the lord be permitted to zm 
“allege in this Court, that the copyholder must have known —— 
“that the coal lay’near the surface, and that such a result was — 
“probable from its having often occurred in the neighbour- _ — 
“hood? Certainly not; but, in truth, all such illustrations 
“present a weaker case than that before the Court, and the 3 
“ strongest illustration of the distinction to be taken in suck — 
“ eases appears to me to be the case of works erected which af: — 
“ first seem to be and are innocuous, and which su ai 
“addition, become seriously injurious to the proprietors oft 
* neighbouring JJ ‘ 
In cases between a lessor and lessee the acquiescence ol ) 
the former cannot affect or bind the reversion, or give tl 
lessee * pagans! ro because the latter knows Et 
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=~ title is and what his length of tenure in the land is, but where ian 
the reversioner has- knowingly permitted a state of things k 
affecting his reversion with an easement he will be as much 

bound by it as if he had been in possession and acquiesced r 
in it." . ; 

The grant of an easement founded upon the equitable Assignee for 
doctrine of acquiescence will not bind an assignee of the vse without 
grantor for value without notice.? 

The notice necessary to bind the assignee is not limited Actual notice. 

i . à Construgtire 
to actual motice of the grant contained in a conveyance or notice. 
conditions of sale,’ but may be “ constructive ” on the principle 
that when a person purchases property where a visible state 
of things exists which could not legally exist, or wanld be 
very unlikely to exist, without the property being subject 
to some burthen, he is taken to have notice of the nature 
and extent of that burthen.* 

But this rule of constructive notice cannot be stretched = 
to such a length as from the mere fact of existence of windows — 
*to put the purchaser upon inquiry as to the right to use si 
them, for such a doctrine would be unreasonable and danger- S 
ous and tantamount to affecting a purchaser with notice of | 
any agreement relating to any structure which he sees on 2 
the adjoining land.° — 

The case of windows merely is not a case where the visible ee 
. State of things makes the existence of an easement extremely 
= probable, for windows are often put in situations where they 
== are liable to be obstructed, the owner being in hopes of 
= coming to some arrangement about lights and taking his 

chance of acquiring a right to access of light by twenty years’ 
enjoyment.” c 
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Eel: ! Duke of Beaufort v. Patrick (1853), t See Mold y. Wheatecroft, ubi sup.; 
17 Beay., 60. “As to the case of a mort- Bankart v. Houghton (1859), 27 Beav., 
- gagee, see Mold v. Wheatcroft (1859), 27 45; Allen v. Seckham (1879), 11 Ch. Des 
= — Beav., 510. 790. >i 
~ # See Gale on Easements, 8th Ed., at s Allen v. Seckham, ubi sup. 
mis: p 60. s Ibid, 
~ > Duke of Beaufort v, Patrick, ubi zup, 
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Part VI.— Acquisition of Easements hy cirtee af Lequdatier - | 
Enactment. a 
A.—-Statutory Easements in India. 

Basements acquired onder a legislative enactment are 
conferred either in express terms or by necessary inpliention 
according to the intention of the partienlar Act.’ 
proposed 
onder 









ó (1) In favour of individuals. 
Land Aenni- As an instance of easements created by legie'ative anset- 
(Mines), ment in favour of individuals may be mentioned the righi: 
AVI of 1885, granted to owners, lessees, and oceupiers of mines by the 
Land Acquisition Act (Mines), XVITI of 1985, an Act of the 
Governor-General in Conneil. — 
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The following matances may be mentioned :— oa 

(D Seetion $ of the Ajmere Land and Revenue a 
tem, I of W77, provides for the rights of the ownership of i 
Government in limes and quarries. ; 
payment of compensation t any . 
roauotahla enjoyment of ereh mining and quarrying righta. 3 : 


D Ry weton t51 of the Central Provinces Land Revenne 
tot, NVITT of (981, iè is enacted that, subject to express 
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So, too, by awards made under the Inclosure — ease- -· 
ments may be acquired by allottees of land over the land 
of other allottees.' S 

So, too, by the Gasworks Clauses Act, 1871 (34 & 35 feys 
Vict. œ 41), provision is made for the acquisition by the = 
undertakers of any mere easement, not being an easement — = 
of water, required for the purposes of the special Act.* = 

So, too, under the Waterworks Clauses Act, 1847 (10 & 
11 Vict. c. 17), where private owners are willing to allow — 
pipes through their land, a bargain is generally made for 
the easement or way-leave merely.’ 

So, too, by the same Act the right is given to lay pipes 
in pubiie streets and roads upon certain conditions being 
observed.* 

So, too, under the Public Health Act, 1875“(Support of 
Sewers), Amendment Act, 1883 (46 & 47 Vict. c. 37), l 
sanitary authority may purchase an easement of support and =~ 
nothing more." A 

So, too, under and by the Electrice Lighting Acts, 1882 
(45 & 46 Vict. c. 56) and 1899 (62 & 63 Vict. c. 19), ease- = 
ments may be acquired and are given for the purpose of —— 
carrying into effect the objects of the undertaking.’ — 
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t See Goddard, 6th Ed., 194, 195. ê S. 28. And see Michael and Will, 
*S.10. And sce Michaal and Willon = whi sup., 243. 
The Law relating to Gas and Water, 5th s Michael and Will, ubi sup., 243. 
“Ed., 63. ë See Will on The Law relating to 


> S. 29. And eee Michael and Will, Electric Lighting, Traction, and Power, — 


ubi sup., 243, 244. 8rd Ed., — 101, 106, 107, 133, 212. 
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Acquisition oF EASEMENTS— (Continued). aa 


Ir is thought desirable to devote a separate chapter to the k 
interesting and important subject of preseription. 

In this connection will be considered the histery and 
doctrine of prescription in England and India and the pro- 
visions of the Indian Limitation and Indian Easements Acts. 
The provisions of the English Prescription Act, so far as they 
coincide with those of the Indian enactments, will also be 
examined *yvith the aid of the leading English authorities in 
the hope that they may throw some light on the meaning and 
intention of the Indian Legislature, E 





Part I.—By Preseription. os 
= ~  A.—Prescription Generally. — 
Prescription has been defined to be “a title taking his Definition of a 
“ substance of use and time allowed by the law.” —— = ae 
‘“ Prescriptio est titulus ex usu et tempore substantiam 
‘* capiens ab authoritate legis.” * 

“ Prescription,” says Lord Blackburn in Dalton v. Angus, Dalem vw. 
“is not one of those laws which are derived from natural ~ 2” — 

“justice. Lord Stair, in his Institutions, treating of the law 
“of Scotland, in the old customs of which country he tells us E 
“ prescription had no place (book 2, tit. 12, s. 9) says, I think i 
“truly, ‘Prescription although it be by positive law founded 
“t upon utility more than upon equity, the introduction where- 
-= ** “of the Romans ascribed to themselves, yet hath it been since 
E “< received by most nations, but not so as to be counted 
= “amongst the laws of nations, because it is not the same, 
a 
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“but différent in diverse nations as to the matter, manner, 

“* and time of it.’ ” 7 — 

To the Roman lawyers prescription was known by the History of | 

~ name of Usucapio, and was defined as “adjectio domini per“ "!"™" 
Beek “contin mationen: —— temporis lege definiti” 3 — 











— 1 Coke, 1 Inst., 113. 
a * (1881) 6 App. Cass ab ps 818; 
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By the old Roman law as enunciated in the Twelve Tables, 3 
and in Rome modified, and in the provinces practically super- — 
seded, by the equitable edicts of the Praetors, the true owner of | 
the dominium or legal estate was deprived of it by an adverse = 
possession for two years provided such possession was peace- 
able, open, and not fraudulent. à 

Any possession once obtained nec vi, nec clam, nec precario 
could not be disturbed by force.! On the basis of these 
principles was established principally, but not SS the 

“ prescriptio longi temporis.” 

This was changed by Justinian, who published a constitu- 
tion by which, throughout the Empire, twenty years in the 
ease of absent parties, and ten years in the case of those 
present, were fixed as the period of possession that must 
elapse before the use or possession was clothed with the 
title. 

In the numerous provinces into which France before the 
Revolution was divided, many of which were governed by their 
own customs, the law of prescription varied. Domat in his 
treatise on the Civil Law says: “ It is not necessary to consider 
oak _ “the motives of these different dispositions of the Roman law, 

ae “nor the reasons why they are not observed in many of the 
“eustoms. Every usage hath its views, and considers in the 
“opposite usages their inconveniences. And it sufficeth to 
So “ remark here what is common to all these different disposi- 
—_ ps tions of the Roman law, and of the customs as to what 
=_= —— “concerns the times of prescriptions. Which consists in two _ 
=_= “yiews; one, to leave to the owners of things, and to those | 

= “who pretend to any rights, a certain time to recover — F 
a “and the other to give peace and quiet to those whom others — 
= “would disturb in their possorsions or in their rights after : 

= * “the said time is expired.” 3 E 
Ee The Code Napoleon had to supply one law for all France. E 
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ek Jit, Lib. 2, tit. 6. 
ae ? Book 8, tit. 7, s. 4. time 
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Servitudes were divided into classes, continuous and dI- — 
continuous, apparent and non-apparent. — 

The first Projet of the Code allowed continuous servitudes, — 
whether apparent or not, and discontinuous servitudes, if : : 
apparent, to be gained by title or by possession for thirty 
years. The Code Civil, as it was finally adopted by Article 690, 
allows servitudes, if continuous and apparent, to be acquired 
by title or by possession for thirty years, and by Article 691 l 
enacts that continuous servitudes, not apparent, and servitudes 3 
discontinuous, whether apparent or not, can only in future be ee 
established by titles, but saves vested rights already acquired. — 


B.—FPrescription in England. ya 


The English law As to prescription is, without doubt, Origin of ae 
chiefly derived from the Roman law, but as the legal system Ẹnglis — “at 








of every country is founded on its own notions of expediency, : — 
it becomes necessary to examine the English law and the a 
principles upon which it rests. — 

By the law of England the ownership of real property has * 
always been jealously guarded. J — 

The maxim which has passed into a proverb that “ every — 
“man's house is his castle and fortress for defence or for — 
















“ repose ” exemplifies the sanctity with which the English law 
invests rights of ownership. 

A man may do what he pleases with, his own property, 
and he incurs no liability for any use he may make of it, so Beer 
long as such use causes no injury to any one else. — 

No one has a right to set foot within the limits of his aes 
land without his express, or implied, consent. ae 

He max build on his land in any way or to any height he - 
pleases. He has a right to the continuous flow of streams 
passing through it. He may put it to wasteful or deteriorating 
uses, for he is his own master and no one can question = 
~ he does. s 
=~ These and other rights of an absolute character ihe = 
— annexes to the ownership of land, and primé facie every owner es 
; — is presumed to possess them. i 
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But though the law regards the ownership of land witha 
watehfal eye and gives protection to those rights and advan- 
tages which are bound up with the full and unrestricted 
enjoyment of it, vet, under certain circumstances, and after 
the lapse of a particular period of time, another may claim 
to have deprived the owner of these rights, of some, or all 
of them. 

The man who claims to prevent another from exercising 
the ordinary rights of ownership must found the claim upon 
some title which the law will recognise, and in erder to do 
this he must shew how such title originates. 

Now it happens in many cases that a man finds himself 
in the pOsition of being compelled to state that in proof of the 
right claimed by him, he and his predecessors have exercised 
the right for generations, though how the right was first 
acquired he is unable to say. 

User. It was to help parties in such a position that the doctrine 
of preseription was first invoked, and the effect of such doctrine 
was to release such parties from the obligation of shewing the 
origin of the right claimed, provided that they could prove the 
exercise or enjoyment of it in a particular manner and for a 
particular time. If they succeeded in this, they were presumed 
to have acquired the right. Thus it has been said in Coke's 

3 First Institutes that “prescription is a title taking his 
ae “substance of use-and time allowed by the law. Prescriptio 
ee “ est titulus ex usu et tempore substantiam capiens ab authoritate 














Tt is evident that the length of the user as well as its 
character is a powerful element in the law of prescription, for _ 
as the saying goes, “ ambiguity of time fortifieth æl titles and = 
“ supposes the best beginning the law can give them.” ! In 
respect it is interesting to trice the development ofa — 
_-—“CS::CSC doting which, introduced in early times, passed 5— e 

— eer epee es of paor treatment until it — i E 
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i 28 “of Bridgnorth (1868), —J— | 


© North (1669), 1 Ventr., 387, cited by  ? — — 








present form at the hands of the Legislature in the Englisk 
Prescription Act. 

At the common law, in the first stage of the doctrine, there tmmemorial 
appears to have been no fixed period of prescription, but™™ + 
rights were acquired by prescription when possession or,enjoy- 
ment had existed beyond the memory of man, or where, as a 
the legal phrase was, “the memory of man ran not to the 
contrary.” 

The fact of immemorial user being one of the requisites 
for the acquisition of a prescriptive right aptly illustrates the 
extreme dislike with which the English law has always regarded 
any interference with the ordinary rights of property. 

Even after the introduction of this rule it was not admitted 
that such user gained the right, but that it supplied the place 
of the proof of origin which was wanting." 

It cannot be too clearly understood how entirely opposed | 
to the theory and doctrine of prescription, is the view that it 
is the user which gains the right. User, no doubt, plays an ae 
important part in prescription, but it does so not as bestowing 
the right, but as affording the presumption of a lost grant 
from which the right ean be inferred. Prescription in reality 
has never been anything more than the presumption of a grant, 
and it is erroneous to suppose that the fiction of a lost grant is 
a modern device. It was merely the old rule of prescription in aor 
a new dress. e 

In 1789 Buller, J., in his judgment i in Read y: Brookman? — ae Y 
said: “For these last two hundred years it has been con- “ — 
“ sidered as clear law that grants, letters patent, and records, 
“may be presumed from length of time. It is so laid down 
‘in Lords Coke's time, 12 Rep., 5, as undoubted law at that 
“time; and in modern times it has been adopted in its 
“ fullest extent. The Mayor cf Kingston-upon-Hull v. Horner, — 
“Cowp., 102; Powell v. Milbanke, ante, 1 vol., 899 n, and the 
— See rule as to prescription stated in Lar Selborne in Dalion v. Angus (188), 
| Sir Francis North's argument in Pottery. 6 App. Cas. at p. 795. = = 
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— v. the Archbishop of Canterbury (Tr. 11 & 12 Geo. ‘ z. 
=B. R); where Lee, C.J.. said, here is an uninterru pted 
“usage since 1278, and there cannot be a stronger pre 
“seription of a grant. So in Hasselden v. Bradney (Tr. 4 
“Geo. 3, C. B.,.a jury may find a recovery upon pre 
“ sumption. So that there never appears to have been any a 
“doubt on this point.” — 

By various statutes,’ fixed periods were limited for the 

bringing of actions for the recovery of real estate, and these | 2 a 
continued in force until the statute of Westminster, 3 Edw. I, a 
c. 39, 1275. =. 
By this statute the period of bringing a writ of right was 
limited to the time of King Richard I, a period of eighty-eight 
years, or as commencing from the year 1189. Writs of mort 
d’ancestor, etc., were limited to the coronation gf Henry III, 
about fifty-eight years. The writs of novel disseisin remained 
subject to the same limitation as before, namely, to the passage 
of Henry III into Gascony Although this statute referred — 
solely to actions for the recovery of real estate, the judges 

by an assumption of legislative authority proceeded to apply — 

the statutory prescriptive rule to incorporeal hereditaments, 

and, amongst others, to easements. i 
In course of time, the limitation thas fixed became 
attended with the inconvenience and hardship caused by the 
impossibility of carrying back the proof of possession or 
enjoyment to a period, which, after one or two gonerak — 
-ceased to be within the reach of evidence. pe 
= Here again, the judges came to the rescue and provided àa 


i = ‘yeanedy by holding that if the proof was carried back as far J 
oe pane — would 80, it shoul be — that the right i 
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_ l Before the statute of Merton the — 2 Writs of mort d'ancestor and of entry | 
- ‘Jimitation in a writ of right, according to were not to exceed the last return of F 
| ee en asus cal - Jobn from Ireland, a period of t mey. 

be a iy, Seen, e Jair 2100, or INE genres, five years. Writs of novel disseisin we 
; e statute of Merton, 20 Henry to be limited to the first ——— h 
a wrt ot right wat ing into Gascony, a —— of | ft tee 
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claimed had existed from the time of legal memory, that is tq. A 
say, from the time of Richard I or the year 1189. 
No further change took place in the law until the passing 
of the statute of Jac. I, c. 21, notwithstanding the statute of : 
31 Hen. VII, e. 2, by which the time for Dringing a writ of 
right was limited to sixty years, and an opportunity was given 
to the Courts to apply by analogy its provisions to the case of 
easements. The statute of Jac. I, c. 2, limited the time for 
bringing a possessory action to twenty years, and judges by 
another bold assumption of the functions of the Legislature 

availed themselves of the opportunity afforded by this statute 
to adopt the last-mentioned period as sufficient to found a 
presumption of the existence since legal memory of the right 
claimed. 

But in no case was the presumption conclusive, and none 

of these changes in the law, important as they were in reducing | 
the period of prescription to narrower and more certain limits, | Eo 
were of any avail in removing the obstacle to the acquisition of | 
the right claimed, which appeared as soon as there was proof 
of an origin later than legal memory, inasmuch as, if in the 
course of a cause it was shewn that the disputed right had 
had such later origin, the presumption failed, and the claim of 
right was defeated. 

_ It is evident that this latitude in rebutting the presumption Fiction of a 
allowed to the person contesting the right was in many cases 05t gant. —— 
productive of great hardship and injustice to the party claim- — 

Ing it and frustrated the very object of prescription, which is a 
the protection of titles after long possession. 

In order to remedy this defect in the law, resort was had 

to the doctrine of a lost grant» a fiction which appears to have ~ 

- beon created on the principle that, independently of prescrip- 
— tion, every incorporeal hergditament must have had its origin 

in grant. 

— By this device user of the righf, at first for living memory 
— and, afterwards, for twenty years under the statute of James I, 
~ raised the presumption that it had been granted by a deed 

— which i in the — of time had been lost. 
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This device appears to have been as much to the dis- 
mivantage of the party contesting the right, as the former 
possibility of proof of an origin later than legal memory was 
to that of the person claiming it, for proof of user at first for 
legal memory and afterwards for twenty years negatived any 
evidence of an origin later than legal memory by reason of the ~ 
presumption that the user had commenced under a deed which 
had since been lost. 

It should be observed that in earlier times it was essential 
to the application of this doctrine that a grant should be 
thought to have been really made and afterwards lost or 
destroyed by accident, and it was the business of the jury 
to decide whether the making and subsequent loss or de- 
struction had been fairly proved by the evidence.* 

As the doctrine was extended in later times the attention 
of the Courts seems to have been fixed on the length of the 
user or enjoyment of the right conferred by the deed rather 
than on the deed itself, or the evidence which proved its 
destruction or loss. Thus, gradually, it came about that the 
p loss of the deed was not so much proved as presumed from the 
ae assertion to that effect of the party claiming under it. ? 

As applied to easements the doctrine was based wholly on 
fiction, and juries were directed to find in favour of a lost 
J grant where it was clear that no grant had ever existed. 

— Of this doctrine, while its utility is admitted, it has been 
Tap said that its introduction was “a perversion of legal principles 
“and an unwarrantable assumption of authority.” > E 

_ Its effect on the law of prescription was indirectly to 
convert the rebuttable presumption formerly raised by proof of 
* actual user into a practically conelusive one, and it thus became — 
a method of shortening the period of —— 



















































i Leg@eld’s case (1611), 10 Rep., 92. of the easement within the period of 

legal memory, nor by proof of uch 

cireamstances as negatived an J 

assent on the part of the servient owner 

to the enjoyment of the easement claimed, 

actual interruption of, or obstr 
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length in reference to the easement of support, the doctrine of 
a lost grant and the evidence necessary to rebut its presumption 
were the subjects of elaborate discussion in all the three Courts 
before whom the case was heard, and the opinion formed by 
a majority of the judges was that the presumption of a lost 
grant founded on long enjoyment is so far conclusive as not to 
be rebuttable by proof that no grant has in fact been made. 

But legal incompetence as regards the servient owner to 
grant an easement, or a physical incapacity of being obstructed 
as regards the easement itself, or an uncertainty and secrecy of 
enjoyment putting it out of the category of all ordinary known 
easements, will prevent the presumption of an easement by 
lost grant.? 

In the early part of the nineteenth century, when war Was 
made on all legal fictions and that of a lost grant fell into dis- 
favour, the Legislature determined to remove the blot on the 
administration of justice which arose from thus forcing the 
consciences of juries, and to substitute a direct for an indirect 
method of lessening the period of prescription. 

This was the chief aim and object of Lord Tenterden’s 
Act, otherwise known as the English Preseription Act, 2 & 3 
Will. LV, 0. 71. 


4 


the enactmént of the Prescription Act to be well known. He “ 
says: “It had been long established that the enjoyment of an 
“ easement as of right for twenty years was practically conclu- 
“sive of a right from the reign of Richard the First, or, in 


oer a! 
— 


aye 


T 
= 
t 


3 

to, the enjoyment, nor by mere proof by | Walker (1834), 1 C. M. & R. at p. athe 
the servient owner that no grant wasin 40 R. R. at p. 542. 

fact made either at the commencement, - | (1878-1881) 3 Q. B. D, 85; 4 

~ or during the continuance, of the enjoy- Q. B. D., 162; Dalton v. a 6 App. 
ment; see the judgment of ray Cas., 740. 

LJ, in Angus v. Dalton (1878), 4 ®© = See Angus v. Dalton (1878), ia 
= Q.B.D., pp. 171 et seg. Thus, though B. D. atp. 175. | 
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In the case of Angus v. Dalton,’ already considered u 
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In Mounsey v. Ismay, Martin, B., declares the occasion of Mounsey v. * 
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~ the evidence of enjoyment was in theory  * (1865) 3 H. & C., 486; 34 2 a — a 
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* ~* other words, of a right by prescription (except proof was 


“ given of an impossibility of the existence of the right) from — "i 

“ that period. A very common mode of defeating such a em 

’ “was proof of unity of possession since the time of — 
“memory. © 
“To meet this the grant by a lost deed was invented, bats 
“in progress of time a difficulty arose in requiring a jury — A 
“find upon their oaths that a deed had been executed which 
“every one knew never existed, hence the Presefiption Act.” 
By section 2 of the Prescription Act, claims to any way or 
other easement, or to any watercourse, or the use of any water 
after actual enjoyment by any person claiming right thereto 
without interruption for twenty years are not to be defeated or 
destroyed by shewing only that such way or other matter was 
first enjoyed at any time prior to such period of twenty years, 
but such claims are made defeasible as formerly after twenty 
years’ actual enjoyment and without interruption, and by the 
same section, when such way or other matter shall have been 
so enjoyed as aforesaid for the full period of forty years, the 
right thereto is to be deemed absolute and indefeasible, unless 
it appears that the same was enjoyed by some consent or 
agreement expressly given or made for that purpose by deed or 
“writing.! . 
By section 3 of the same statute,? subject to a like proviso? 





1 See App. I. Astothe words “‘agree- structive notice of the agreement, se 
ment expressly made by deed,” see Haynes Allen v. Seckham (1879), 11 Ch. D., 790. P 
v. Aig (1893), 3 Ch., 439, and cf. cor- ? See App. I. A 
responding provision in Indian Easements 3 I.e. enjoyment by some consent or 
Act, s. 15, Expl. I. and App. VII; and —— etc., see section 2. An ex- 
eee Sultan Nawaz Jung v. Rustomji ption in a grant enabljng the — 24 A 
Nanabhoy (1899), I. L. R., 24 Bom, e todo something which he would other- — 
(P. C.), 156; L. R., 26 Ind. App., 184. wise be unable to do, as being in deroga- 2i 
An express agreement in writing signed tion 6? his own grant, will not prevent — 
simply by the owner of the dominant the grantee from acquiring a right to- 
tenement, and not by the owner of the light aliunde—for instance, by the opera- 
servient tenement, has been held to be tion of the statute—and is, th 
= @ good agreement within the proviso, not within the proviso, see Mi tchell v. 
Bewley y. Atkinson (1879), 13 Ch. D., 283.  Cantrill (1887), 37 Ch. D., 56. H 
As to what is sufficient to affect the seems that a tenant in occupation of ES 

assignee of the servient owner with con- dominant tenement is competent to give 
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a right to light becomes absolute and indefeasible after — — 
years’ actual enjoyment without interruption." mec. 

But these sections must be read with section 4,” with the Sections2and 
result that the above-mentioned periods cannot be taken as —— — * 
periods in gross, but as periods next before some suit or action “°"°" a — 
wherein the claim or matter to which such periods may ; 
respectively relate shall have been or shall be brought into 


question. 
Until this is done no title is acquired under the Act, and 
the right remains merely inchoate. 
The Prescription Act has not taken away any of the modes aa Ta 
of claiming easements which existed before the statute. i 





They exclusive, oy 
may still be utilised, but instances of claims based om them | be 
are much fewer. £ 
Recourse may still be had to the common law method of aa 
prescription by immemorial user, and the fiction of a lost — 
grant when, owing to recent interruption, a prescription under 
the statute next before action brought cannot be made out.’ 
But if the claimant chooses to base his title to any easement 
contemplated by the Act, upon the old common law method of 
immemorial user, he is of course liable to be defeated, as Ba 
formerly, by proof of a modern origin.’ | 














Ltd. (1904), App. Cas. at pp. 189, 190; —— 
Hyman v. Van ger Bergh (1908), 1 Ch. : 








the requisite “ consent or agreement,” 
although he may thereby prejudicially 


sag affect his laodlord's inchoate right, Hy- 
— man V. Van der Bergh (1908), 1 Ch., 
=< 167 ; but a mere casual occupant cannot 
= doso, Ibid. at p. 179. 
ze eA 1! Literally construed, the words “the 
— light” would mean all the light which 
= fortwenty years das existed in the sur- 
= romdings of the tenement which has 
— eujoyed it, but it has been held that this 
= is not the true construction, see supra, 
Ex Ka - Chap: HT, Part I, and Colls yv. Home and 
- Colonial —— Led, 0%, App. Cas. 
= at pa 183, i 
2 For the text of the section, see 
com for a Panne ys chore 











4 p> Colle T- Home and Colmnial Stores, 


167. And see further infra in connection 
with the construction of s. 4 and the 
cases there cited. 

* Bagram v. Khetranath Karformah 
(1869), 3 B. L. R., O. C. J. at p. 25; 
Ponnuswami Terar v. Collector of Madura 
(1869), 5 Mad. H. C. at p. 21; Subrama- | 
niya v. Ramachandra (1877), E L. R., 1 : 
Mad. at p. 338; Warrick v. Queen's — 1 
College, Oxford (1871), L. Ry 6 Ch, —— 
App- 728; Aynsley v. Glover (1875), - Eume 
L. Bo 10 Ch. App., 283: Dalton v, 
Angus (1881), 6 App. Cas. at p. 8&4. _ 
And see Gale on Easements, Sth Ed., 
pp- 199, 200. 


5 See supra. 
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Act. 


Effect of the © In reality the Act did nothing more than shorten the — 
period of prescription in certain cases. It was passed, as its 
preamble declares, in order to put an end to the inconvenience — 4 
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* and injustice of the old common law rule of immemorial user E 
and the subsequert fiction of a lost grant, and it provided F 
+ r another and more convenient mode of acquiring easements. = i 
— But in altering the mode of proof it has made no difference — — 
in the right conferred.? a : 
n The Act neither enlarges the right of the Jomin — 
— tenement nor adds to the burthen of the servient tenement.2 
— Its effect is simply this: when the easement has been ce 


enjoyed for the full period which before the Act was supposed 
to be sufficient to support a prescriptive claim, and the right 1s 
then brought into question, (for until then the origin of the 
right continues just the same as if the Act had never been 
passed, and no title has been acquired thereunder), it avoids E 
and extinguishes every adverse ppan not founded upon an 
agreement or consent in writing. 













ES 


A Regarding the — * Act as an act of procedure q 


ps cone system of pleading. 





predecessors in title.® 


Chowdhry (1883), I. L. R., 10 Cal., 214 
(217); Delhi and London Bank v. Hem 
Lall Dutt (1887), I. L. R., 14 Cal., 839 
(855); Bright v. Walker (1834), 1 Cr. M. 


v. Dalton (1877), 3 Q. B. D. at p. 105; 
Gardner v. Hodgson'a —— Brewery 
(1503), App. Cas. at p. 236. 

2 Per Lord Halsbury in Colls v. — 
and Colonial Stores, Ltd. (1904), App- 
a, seme oe Se 













(and the preamble supports this view),° it is clear that one of — 
oe the results of the statute has been largely to supersede the old 


pace Under the statute, prescription faa become a matter juris F : 
— positivi, and does not require, and, therefore, ought not to be ` 


rested on, any presumption of grant or fiction of Ifvense having ~ E 
been obtained from the person contesting the right or his 5 


t See Arzan v. Rakhal Chunder Roy 
e dhry, ubi sup. 


& R. at p. 218; 40 R. R. at P- 542; Angus 


L. C., 290. 
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in Arzan v. Rakhal Chunder Roy € Chow. 


2 Per Lord Macnagfiten in Colls ` ve 
Home and Colonial Stores, Ltd., whi sup. ; 
at pp. 190, 191. pi 

* Jbid. at pp. 189, 190, rejecting t 
qualification suggested by Bowen, L. 
in Scott v. Pape (1886), 31 Ch. D. 
571. — 
š See App. I. F 
® See Tapling v. Jones ta un 
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But questions of procedure or pleading do not affect the Acquiescence 
theory that every easement must arise with the knowledge and — ——— 
consent of the servient owner, express or implied. 

‘‘ Consent or acquiescence,” said Thesiger, L.J., in deliver- Sturges v. 
ing the judgment of the Court of Appeal in StwYes y., Ima 
Bridgman, “ of the owner of the servient tenement hes at the 
root of prescription and of the fiction of a lost grant.” 

In Dalton v. Angus, Fry, J., expressed the opinion that Datta v. 
the whole law of prescription and the whole law which governs "9" 
the presuniption of inference of a grant or covenant rest upon 
acquiescence. 

He said: “It becomes then of the highest importance to 
“consider of what ingredients acquiescence consists. In 
“ many cases, as for instance, in the case of that acquiescence 
“which creates a right of way, it will be found to involve, 

“first, the doing of some act by one man upon the land of — — 
“another; secondly, the absence of right to do that act in the ` 
“person doing it; thirdly, the knowledge of the person 
“affected by it that the act is done; fourthly, the power of 
“the person affected by the act to prevent such act either by 
“act on his part or by action in the Courts; and lastly the 
“abstinence by him from any such interference for such a 
“length of time as renders it reasonable for the Courts to say 
“that he shall not afterwards interfere to stop the act being 


H 





“done.” ° > 
“In some cases as, for example, in the case of lights, some — 

“of these ingredients are wanting; but I cannot imagine — 

“ any case of acquiescence in which there is not shewn to be in E 

- “the servient owner: 1, a knowledge of the acts done; 2, a * o 
_“ power in him to stop the acts or sue in respect of them; and a nee 
“3, an abstinence on his part from the exercise of such power. — 





That such is the nature ôf acquiescence and that such is the 
“ground upon which presumptions or inferences of grant may 
“be made appears to me to be plain, both from reason, from 
















-1 (1879) 11 Ch. D., 852 (863); cited 6 App. Cas. at p. 774. 
by Fry, J., in Dalton v. Angus (1881), 2 Ubi sup., at pp. 773, 774. — 
— 27* — “Cast ; — ae 
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‘maxim, and from the cases. As regards the reason of ther 2 
“ case it is plain good sense to hold that a man who can stop 
“an asserted right or a continued user, and does not do so for 
“a long time may be told that he has lost his right by his — 
“delay and by negligence, and every presumption should 
“therefore be made to quiet a possession thus acquired — 
“enjoyed by the quiet consent of the sufferer. But there is ne 
“sense in binding a man by an enjoyment he cannot — 
“or quieting a possession which he could never disturb. 
t Qui non prohibet quod prohibere potest, assentiře videtur :’ 
“contra non valentem agere, nulla currit prescripti,’ are two a 
“ maxims which shew that prescription and assent are only | 
‘‘raisea where there is & power of prohibition.” 

In the same case! Lord Blackburn preferred laches to 
acquiescence as a possible ground upon which to found 
prescription ; but he declined to regard it as the only ground. 

He thought a failure to interrupt, when there is a power to — 
do so, might well be called laches, and it seemed far less hard 
to say that for the public good and for the quieting of titles — 
enjoyment for a prescribed time should bar the true owner ~ 
when the true owner had been guilty of laches, than to say — 
that for the public good the true owner should lose his rights ~ 
if he had not exercised them during the prescribed period, — 
whether there had been laches or not. But in ejher case he 
thought there w&s not much hardship. Presumably such | 
rights if not exercised were not of much value, and though- | 
sometimes they were, “ dd ea quae frequentius accidunt Je a 
adaptantur.” : 

But if, according to Lord Blackburn, prescription — a 
positive law differing in matter, manner, and tint in diffe pF 
countries, is founded on a broader principle than that o 
acquiescence solely, it is at any rate the generally accepte 
view at the present time that acquiescence is an all-import: 
element in prescription. | 

From the acquiescence of the servient owner is de educ 








1 ~“1881) 6 App- Cas. at pp- Siz, S18, 
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T the grant of the easement.! Thus, in legal conception, all the 3 
_ different modes in which easements are acquired are in reality — 
reducible to one, that of grant. — — 


In Rangeley v. Midland Railway Company,” Lord Justice sng 1i a $ 
Cairns said, “every Eremi has its origin in a grant ex- — *X >. ae — 
‘* pressed or implied.’ * 

And so it is that just as a grant which is unlawful or Prescription 
illegal is void, so must prescription have a lawful beginning.’ Cae ae ‘is Loge 
“For such things as can have no lawful beginning, nor be — a 
paige at this day by any manner of grant, or ——— 

‘or a deed that can be supplied, no prescription is good.” 4 

Though if is essential to prescription that there should be Character of _ 
acquiescence on the part of the servient owner it i§ equally {on 
important that the user or enjoyment of the inchoate right on 
the part of che dominant owner should fulfil the conditions 
contained in the words “nee clam, nec vi, nec precario,” that 
is, should be “open, peaceable, and as of right.” And this 
rule applies both to affirmative and negative easements.’ 

“The cantilena nee clam, nec vi, nec precario,’ says Dalton v. 
Bowen, J., in Dalton v. Angus,’ “is a doctrine not peculiar "9" 

“ to affirmative easements, though we are chiefly familiar with 
“ it in that chapter of the law of England. It seems in truth a 
7 “ natural condition of any inchoate user which is to mature by 
“length of, time and apart from statute into the presumption 
“of a right acquired at a neighbour’s expefise.”’ 

~ The theory which underlies the whole law of prescription 
is that the right has been granted for valuable consideration 
_ and a conveyance of it made before the commencement of 
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— 1 See per Thesiger, L.J., in Angus v. * Sir Francis North's argument, uhi sup. 
—— * B. D. at p. 173. Š Bright v. Walker (1834), 1C. M. & 
~ ® (1868) L. R., 3 Ch. App., 306 (310). R., 219; 40 R. R., 536; Tickle v. Brown 
~ 3 Gateward’s case (1607), 6 Coke Rep., (4336), ‘4 A. & E, 369; Sturges v. 
— 59s: Sir Francis North's argument in Bridgman (1879), 11 Ch. D., 852; Dilton — 
* — — Vent., 887 ; v. Angus (1881), 6 App. Cas, at p. 788 = ae 
_ Nearerson v. Peterborough Rural District Prescription Act, s. 5, see App. I. "3 Soe 
— (1902), 1 Ch., 557 ; Att.-Genl. v. € Sturges v. Bridgman, —— 
— =e ——— — — 

















Supposing that to have been actually done, how would the 
parehaser have ased or enjoyed the right? It might well be ~ 
assumed that he would have done so openly, at all seasons and 
at all times, and whenever he chose. He would not have done” 
so in a seeret or stealthy manner as if he were doing somes | 
thing he ought not to do, 5 
He wouhi have enjoyed it peaceably, because if any one —~ 
hud disterbed or injured him in the exercise of the right he ~~ 
would have had his legal remedy against him. It was user of 
this character which, prior to the Prescription Aet, the law = 
required im order to raise a conclusive presumption of grant, 
and it is a similar user that the law now requires under the : 
statute t make the right absolute and indefeasible. : 
The real question in each case of alleged prescription is | 
whether the user or enjoyment ts in all respecta the same as 
ii would have been, if at the commencement of, or previous to, 
the period of such user of enjoyment, the right in dispute had 
beer bought and paid for. 
Returning to the above-mentioned requisites of a valid 

















































a enjoyment; first, the enjoyment should be peaceable. * 
— This means that the person claiming the easement must 
= 'Deabi to shew that he has enjoyed it during the prescriptive = 
— = period without any interruption or opposition on the part of = 
B the servient owner sufficient to defeat the enjoyment. E 
Hr Briefly, the user must not be a contentious one. Thus, o 






where an action was brought for the disturbance of a right to 
draw water from a watercourse, and it was proved that the — 
— plainti Rill Race Se the bubs cf donning off tha waier SA E 
own purpose and that the owners of the watercourse had E 
resisted and had his servants fined for doing so, and that they T 

had not appealed, it was 
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that the enjoyment of an easement during the prescriptive 
period should be uninterrupted, so is it equally essential that 
the enjoyment should be eapable of interruption. * 

And in order that the enjoyment should be capable of 2 
interruption, it is essential that the enjoyment should be open. - 

A man cannot resist or interrupt that of which he has no 
knowledge, either actual or constructive. be 

And if he cannot resist or interrupt it he cannot be said r i 
to consent to, or acquiesce in it, and if has been seen that oi 
consent or acquiescence hes at the root of prescription. 

Knowledge, power to interrupt, and abstention from so 
doing on the part of the servient owner are three necessary 
elements in the acquisition of easements by prescription. 

On this subject it will be useful to quote passages from i 
some of the leading authorities to shew how the openness of enon Ea 
the user or the capability of interruption has always been — a 
insisted on as a necessary ingredient in prescription. ae 

“ Although,” says Lord Campbell in Humphries v. Brogden," Hamphries ve * ce 
“there may be some difficulty in discovering whence the grant J 
“of the easement in respect of the house is to be presumed, 
“as the owner of the adjoining land cannot prevent its being bee 
“built, and may not be able to disturb the enjoyment of it a 
“without the most serious loss or inconvenience to himself, — E 
“the law Tavours the preservation of enjgyments acquired by  . 
“the labour of one man and acquiesced in by another who = 
“has the power to interrupt them.” E 

In Angus v. Dalton, Thesiger, L.J., referring to Webb v. 
Bird” and Chasemore v. Richards * as instances of the — 
of user and incapability of¢interruption operating against 


d Secondly, the enjoyment must be open. As it is —— RF 
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Bridgman. 
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Set authorities to shew that “a physical ineapacity of bemg 


“obstructed as regards the easement itself, or an uncertainty 
“and secrecy of enjoyment putting it ont of the category of 
“all ordinary known easements, will prevent the presump- 
“tion of an easement by lost grant; and, on the other hand, 
“indirectly, they tend to support the view, that as a general 
“rule where no such physical incapacity, or peculiarity of 
“ enjoyment, as was shewn in those cases, exists, uninterrupted 
“and unexplained user will raise the presumption of a grant 
“upon the principle expressed by the maxim, ‘ Qui- non pro- 
“© hibet quod prohibere potest, assentire videtur’ | And again in 
a later part of his judgment he says, “a user which is secret 
“ raises no presumption of acquiescence ón the part of the 
“servient owner, and, as a consequence, no presumption of 
“right in the dominant.” ' 

In Sturges v. Bridgman? the same learned Lord Justice 
clearly enunciates the law. 

After stating that consent or acquiescence on the part 
of the servient owner lies at the root of preseription, and of 
the fiction of a lost grant, and that the acts or user which 
go to the proof of either one or the other must be are ri, 
nec clam, nec precario, he proceeds, “a man cannot, as a 
“general rule, be said to consent to or acquiesce in the 

acquisition by his neighbour of an easement through an 
“enjoyment of which he has no knowledge, actwal or con- 
“ structive, or which he contests and endeavours to interrupt, 
“or which he temporarily licenses. It is a mere extension 
“of the same notion, or rather it is a principle into which by 

“strict analysis it may be resolved, to hold, that an enjoy- — 
“ment which a man cannot prevent raises no presumption of — 
“consent or acquiescence. Upen this principle it tee decided am 
“in Webb v. Bird” that currents of air blowing from a par- 
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“that subterranean water percolating through the strata i 
“no known channels, could not be acquired as an easemént 
“by user’; and in Angus v. Dalton?” a case of lateral 
“support of buildings by adjacent soil, which came on appeal 2 
“to this Court, the principle was in no way impugned, 
“although it was held by the majority of the Codrt not 

“to be applicable so as to prevent the acquisition of that 
“ particular easement.” 

“It is a principle which must be equally appropriate to 
“the ease of affirmative as of negative easements; in other 
“words, if is equally unreasonable to imply your consent 
“to your neighbour enjoying something which passes from 
“ your tenement to his, as to his subjecting your tenement 
“to something which comes from his, when in both cases 
“you have no power of prevention.” 

“But the affirmative easement differs from the negative 
“easement in this, that the latter ean under no circumstances 
“he interrupted except by sets done upon the servient tene- 
“ment, but the former, constituting, as it does, a direct 
“interference with the enjoyment by the servient owner of 
“his tenement, may be the subject of legal proceedings as 
“well as of physical interruption. To put concrete cases— 
“the passage of hight and air to your neighbour's windows 

“may be physically interrupted by you, but gives you no 
- legal grounds of complaint against him. The passage of 
“water from his land on to yours may Be physically inter- — * 
“rupted, or may be treated as a trespass and made the == 
“ ground of action for damages, or for an injunction, or both.” ae: xe 

Again, in Dalton v. Angus® the necessity for the enjoyment Dalton v. 

she rie the presumption of a grent bing opan Fepable 7 ae 


t Amd it has recently been that 
an casement of s spemal or 
amount of light ix of * — 
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“ef interruption was declared by all the judges who had occa- 
sion to notice the subject. In the same case Fry, J., said-— 

“There is no sense in binding a man by an — J— 

“he cannot prevent, or quieting a possession which he eould 
“never disturb.” 

“© Oui non prohibet quod prohibere potest, assentire videtur : ° 

‘contra non valentem agere, nulla currit prescriptio,’ are two 
“maxims which shew that prescription and assent are only 

“raised where there is a power of prohibition.” 

By clam is not meant fraudulently or surreptitiously. It 

is sufficient that the easement has not come to the knowledge 

of the party disputing it, and is not of such a nature that his 
attention ought reasonably to have been drawn to it.* 

As regards the question of capability of interruption both 

Lindley, J., and Fry, J., in Dalton v. Angus® felt themselves 
compelled by authority to hold that an easement of support 

being physically capable of obstruction could be acquired by 
prescription, but they both doubted the expediency and 

- common-sense of a law which obliges an adjoining owner to ~ 
remove the soil used for support, which he would otherwise — 

have left where it was, in order to preserve his unrestricted — 

right to do so at some future time, and thereby imposes upon — 

him the necessity of an excavation which might be at once 

ee expensive, difficult, and churlish. a 
Knowledge The knowledge which 1s necessary to affect the servienti 
Se eter or con owner with notice of the right that is being acquired against 
tae him so as to make the enjoyment of it capable of nena 
by him, may be either actual or constructive.* 
As regards constructive eee Dalton v. Angus® is J 
case in point. ey 
There it was said — Lord ———— Selborne thas 4 
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1 At p. 774. ‘sa ‘B. D., "85; 4 Q. B. D., 162; 6 Ap 
2 Union Lighterage Co. v. London Cas., 740; and see Union Lighten . 
Graving Dock Co. (1901), 2 Ch., 300; v. — Graving Dock Co. —— 
affixmed on appeal (1902), 2 Ch., 557. Ch. at p. 574. E 
3 (1881) 6 App. Cas. at pp. 764, 775. s (1881) 6 App. Cas. at p. 801. 
— v. Bridgman (1879), 11 Ch. see Union Lighterage Co. v. Londo 

— v bra Sell  Graving Dock Co., ubi sup. ag 
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a house which formerly enjoyed a right of support is pulley 
down and a building of an entirely different character 1s 
erected in its place, the adjoining owner must have imputed. 





to him knowledge that a new and enlarged easement of sup- ° — 
port, whatever may be its extent, is going to be açquired fer: 
against him, unless he interrupts or prevents it. It is not ei —— 
essential to the acquisition of the easement that he should = 
have particular information as to the details of the new — 
structure. s 


There -are some things of which all men ought to be 
presumed to have knowledge, and amongst them is the fact 
that, according to the laws of nature, a building cannot stand * 
without vertical, or, ordinarily, without lateral support. — 

Supposing the servient owner to have knowledge of the What is — 

ve 
right which is being acquired against him and the power to interruption 
interrupt it, the next question is what sort of interruption is —— or. 
necessary in order to prevent the acquisition of the easement. TS — 

From the observations of the learned judges in Angus v. Angusv. 
Dalton* and Sturges v. Bridgman? it appears that effective Stu 
interruption, in the case of affirmative easements, must con- ”” man Die 
sist either in doing some act on the servient tenement or , — 
in taking legal proceedings for the direct interference with * F 
the servient owner's rights of ownership, and in the case . aa 
of negative easements, in doing some act on the servient 
tenement. * 

Thus in Cross v. Lewis? Bayley, J., speaking of the case Cross v: 
of a man opening windows, says: “If his neighbour objects er 
“ to these, he may put up an obstruction, but that is his only  — 
“remedy, and if he allows them to remain unobstructed for — 
“twenty years, that is a suffieient presumption of an agreement 
“not to obstruct them.” . 

Neither proof ef ciscumstances which merely negative 
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— of Thesiger, L-J + + See the judgment of Thesiger, Lol 
= WAQ B.D. at p. 172; that of Lindley, in 11 Ch. D. at p. 864. 

3 (1824) 2 B. & C., 686 (689). —— 
judgment of Littledale, —— veo — 
Benns (IPMS MA — —— 
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“actual assent on the part of the servient owner to the = | 
enjoyment of the easement claimed nor evidence of dissent, ~~ 
such as a protest on the part of servient owner unaccompanied 
by actual interruption of, or obstruction to, the enjoyment, ~ 
is effectual to support a plea of interruption." 

Thirdly, the enjoyment must be as of right? 

The person claiming the easement must shew that he 
has exercised if as if he had been the true owner, without 
permission or license from any one. 

Thus, it has been held that enjoyment for part of the 
twenty years had under license, or permission, from the 
servient owner is not enjoyment for that period so as to be 
evidence of a perfect right. 

This was the case of Winship v. Studspeth, where the 
defendant who claimed a right of way was found to have 
exercised the way for the first seven years by the permission 
of the then owner and for the remaining fourteen years prior 
to action as an easement. Alderson, B., said that the way 
must be exercised for the period prescribed as of right against ~ 
‘ all persons so as to be evidence of a perfect right, and that on 
the evidence the defendant had no way “as of right” since the 
exercise for the first seven years was during a period when the 
owner could not stop him. 

As a general rule, says Thesiger, L.J., in Sturges v. 

Bridgman, a man cannot be said to consent to, ar acquiesce 
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in, the acquisition of an easement through an enjoyment which ~ 
he temporarily licenses. 

And upon the same principle it has been decided that 
payment for leave to use a way,' and an agreement for access a 
of light to œ window, preclude the user from being as of 
right.* 

Another instance of precarious enjoyment is that furnished Arkwright v. 
by the ease of Arkwright v. Gell,’ which decides that the enjoy- cae 
ment of a temporary artificial stream is of too preearious a 
nature to establish a preseriptive right to the flow of water in 






























such a stream as against the originator.‘ ' 

| In connection with the present topic may be noticed p” 
= the rule that the right claimed should be enjoyed as an oa 
= easement during the prescriptive period. If the nafure of — 


the user is such as to preclude the possibility of the right 
claimed having been enjoyed as an easement for any part of 
the necessary period of enjoyment, no easement is acquired. 
Thus, unity of possession or ownership during any part of 
the prescribed period operates as a disqualification and 
excludes the period during which it has continued. 

E At one time, 1t appears to bave been considered that the Efect of — 
~ effect of the unity was not only to suspend during its con- —— 
tinuance the accruing right to the easement, but also to ofthe might. 


nullify any valid enjoyment which had preceded it,® but later 








3 
4 


— 
= decisions appear to justify the conclusion that the interruption 
* oe caused by the unity is not an adverse interruption under the , "a 
— — statute, but a mere suspension of the growing right, so thatif = = 
— i could be shewn that the enjoyment had lasted say for fifteen 
years, and then there had been an interruption by ae of 
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- 1 Gardner v. Hodgson's Kingston 

E Brewery Co. (1903), App. Cas., 229. 4 
= 2 Easton v. Isted (1903), 1 Ch., 405, 

#1839) 5 M. & W., 203, 

* See also Burrows v. Lang (1901), 2 
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™gossession, and then, the unity of possession having ters ; 

minated, the enjoyment had lasted for five years more, m © 

such a case an enjoyment for twenty years could have been  ~ 

pleaded.: ; 

i Tp addition to the requisites contained in the’ phrase nee ti, 
nee clam, mee precario, it is further essential to the acquisition 
of an easement that the enjoyment should be definite in 








à è 
T i a 
4 4 i] J ; 
q= P 
Ca & “ = p KJ J 
T ià ai | 7 $ - J r) oau J 
me i . | * or) ay ay Fe, tee 
7. Wa” E i aí 
ia ‘gi li J L f 4 my : > — 4 
B ¢ * = L URS 7 l L ~ 
w i ‘ F i 
-< J a 
4 ri of: i = y ie d r — l J — 4 = ” 4 à a g Bia $ Le 


















character, and that the right should be physically capable of 7 
interruption. ‘ = 

That the enjoyment should be definite in chapacter follows | 
from the rule that the enjoyment should be capable of in- 7 
terruption. An enjoyment which is casual and uncertain in 4 
character puts the right claimed through it out of the category a 
of all ordinary known easements. a 

Farther, physical incapacity of obstruction as regards the ` E 
easement itself will defeat the acquisition of the prescriptive E 
right. 3 
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For both these propositions the cases of Webb v. Bird? 
and Chasemore v. Richards.’ are recognised authorities, and 
are referred to in that connection by Thesiger, LJ, in 7 
Angus v. Dalton * and Sturges v. Bridgman’ E. 

Connected with the law of prescription under the statute 
is the important question of continuity of enjoyment. 

For this purpose it is necessary to differentiate the cessation 
of enjoyment which is caused by some act of ifiterruption o E 
obstruction on the part of the adjoining owner, or some person — 
other than the person claiming the right, from the cessation ol 

— Ea n ae ae ayar on Da a 
aot “First, as regards cessation eof by interrup 
_-it ne been Beld tha the teem “inforeuption "has thosa 
ee ee tof the Proseription Act a 
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+231; Carr v. Foster (1842), 3 Q. B. D., 17 Q. B., 267; Hollins v. Verney (1884), 
B. D, 304, 307; Cooper v. Straker Straker (1888), 40 Ch. D., 21 (27); Til- 
= Prescription Act set out in App. I. The ” Ward, Lock, Bowden § Co. (1893), G2 F 
term “interruption” is used in the game = J. os 270; Lord Battersea v.Com= 
sense in the Indian Enactments, see missioners of Sewers for City of London 
— — thing known to the law as an inchoate — 
Churn Auddy v, Tariney Churn Banerjee 2 Ch., 324, a 


BEGOT Lèi, 1 Cal,, 422 ( 
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refers to an adverse obstruction and not a mere discontinuan 
of user,’ and in reference to section 4 of the same Act if 
has been held that an interruption by the adjoiming owner 
submitted to, or acquiesced im, for a year, is fatal to the T 
acquisition of the easement at whatever past of the prescribed 
period such interruption may occur, but that an interruption ; 
for less than a year, though acquiesced in, is not fatal whether nA 
it occurs at the commencement, or end, or at any part of the | : 
statutory period.? k 

In Fligat v. Thomas, the easement in contest was a Plight y, 
continuous easement, a right to light, and the plaintiff had 
enjoyed the light for nineteen years and three hundred and 
thirty days when the defendant raised a wall which obstructed 
the hght. The obstruction was submitted to for thirty -five 
days only, when the plaintif brought an action for it. It was 
decided that the enjoyment for nineteen years and three- 
quarters was suflicient to establish a right to light under the 
statute and could be accepted as “ actual enjoyment” for the 
period required by the statute. 

But though an inchoate right is not defeated by an inter- Court wit = 
ruption not acquiesced in for less than a year, the Court will inchada righ a 
not interfere to protect it by injunction before it is complete. by ijanction. — x 

The interruption or obstruction may be caused by the Seang 
act of a stranger as well as by the owner of the servient "> 
tenement.* * 



































© Flight v. Thomas (1840), 8 Cl. & Fin, Eaton. Swansea Waterworks Co. (1851), 
581; Hollins v. Verney (1884), 13 Q. 13 Q. B. D., 804, 307, 314; Cooper Vv. $ po: * + 


_ (1888), 40 Ch. D., 21, 27; Smith w bury v. Silea (1890), 45 Ch. D., 98. : ee 
_ Bazter (1900), MCh., 138, 143. See the 3 Bridewell Hospital Governors v. ne 
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( 430 ) 
~ By section 7 of the Prescription Act life estates held —J 
by persons otherwise capable of resisting the claim re be ) 
excluded in the computation of the prescribed periods. d E 
enjoyment. E : 

Im other words, a tenant for life cannot by ognieseenee 
burthen the estate. = 

‘Tenant for life But though a tenant for life cannot acquiesce he may by 

— interruption free the estate, so as to defeat an inchoate right. = 
Thus, under the English law, if there is an enjoyment for an — 
incomplete period before the life estate and there is an interrup- d = 
tion acquiesced in for more than a year during the life estate, 

i such interruption will be sufficient to defeat the right.’ j 

po An interruption which is fatal to the acquisition of an — 

a easement will not prevent a subordinate or qualified easement 

being acquired where the subject-matter admits of it. E 

Thus, where an interruption, acquiesced in, of the flow of- 
water in a weir by a fender put down for the better working of 

a mill was considered to be fatal to the acquisition of a right — 

to the weir as an easement, it was held that, as such interrup- E 

tion had not the effect of withdrawing all the water from the | 

weir, there was nothing to prevent a qualified easement beia i 

acquired by an uninterrupted user of the weir for the purpose 3 

ts of taking fish at such time as the fender was down, and — 

= the whole body of the water was not required for the use of — 

; the mill.? 

The question whether or not there has been submission to, i 

x or acquiescence in, the interruption necessary to defeat the — 

‘acquisition of the easement is a question of fact and depends — 

ie. upon the circumstances of the case and the conduct of the 

a parties.’ ——— 

ee But in order to negative submission to, or acquiescence it 

E Z ~= the interruption, it is not necessary’that the party tarr 

— shall have brought an action 0 or r suit, or taken any active steps 
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Sg a “Clayton v. Corby (1842), 2 Qs. sis. 3 Dipit v. Cartwright (1804), 8 
2 Rolle v. White (1868), L. R., 3 Q. B. aS, 1; Glover v. Coleman g 
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to remove the obstruction ; it is enough to shew that he hasen — 


a reasonable manner made it known to the party causing the 
oa that he does not really submit to, or acquiesce 
in, it." 

The fact that certain members of a particular body əf per- 
sons have acquiesced in an interruption will not bar the rights — 
of the others who, as a body, have never submitted to, or 
acquiesced in, the interruption.” 

So much as regards cessation of enjoyment through 
interruption. 

Then as regards cessation of enjoyment through non-user Cessation of * 
on the part of the person claiming the right. though m= =f 

In this connection it is self-evident that discortinuous vser. 
easements such as easements of way, easements to take water, 
and easements to discharge water by artificial means on to 
another’s land which need the act of man for their enjoyment 
are more apt to furnish instances of non-user than ease- 
ments which are continuous, such as easements of light, 
though even in their case the interruption of enjoyment i 
may arise from some act on the part of the owner of the 
dominant tenement which renders the enjoyment of the | 
easement temporarily impossible, in which event they have 
been held to be governed by the same rule as discontmuous 
easements.” — 

Inasmuch as the Prescription Act +* differs from the Indian a 
enactments in requiring actual enjoyment for twenty years E 
without interruption, and the English decisions necessarily 
turn in part on such different wording of the statute, it would 

_ seem to be beyond the scope of this work to do more than state 
= in general terms such concfusions of English law as would 
~ appear to be relevant to similar questions of non-user arising 
under the Indian enactménts upan a common wording. 
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| — 1 Jbid, — | oe = See sections 2 and 3, App. I. p — an 
2 Warrick v. Queen's College, Oxford ô See Indian Limitation Act, XV of = — 
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(1) In refer- + First, in ‘reference to discontinuous easements, the followin’ E — 


seadis conclusions would appear to be equally applicable in England A 
casements. and India :— a 
| (1) That the words “ without interruption ” do not mean — 
ee “without cessation” of user on the part of the person i 
- claiming the right, as it would be contrary to common-sense — E 
= to suppose that the Legislature intended there should be a- 
continuous user by day and night for twenty years without any — 
cessation whatever.! 
. (2) That it is a sufficient compliance with the statutory 
— requirements that the user has been of such a character and 
has occurred at such intervals as in the circumstances of the 





= | particular case to afford a reasonable indication to the owner 
— P of the servient tenement that a right to future enjoyment is 
Be: being asserted against him and ought to be resisted if it 1s not 


recognised, and if resistance to it is intended. a 
(3) That whilst a cessation of user which in the particular E 


oa circumstances would exclude an inference of an enjoyment of 
— the necessary character for the full statutory period would be 
ware fatal at whatever portion of such period the cessation occurred 


a cessation of user not excluding such inference would not be a 
fatal whether it occurred at the beginning,‘ middle,’ or end,” 
of such period.’ i 





~~ 


788; Lowe v. Carpenter (1851), 6 Exch., — - > 
825; Hollins v. Verney, ubi sup. But ~ 


1 Hollins v. Verney (1854),13 Q. B. D., 
304, 807, 308. These words “ without 


interruption” are intended to denote an 
adverse obstruction, see supra under 
& Cessation of enjoyment through ‘ inter- 
ruption’” and the cases there cited. 

2 Hollins v. Verney, ubi sup. at p. 315; 
Gale on Easements, 8th Ed., p. 186. ix 
3 Hollins v. Verney (1884), ubi sup. at 

p. 304. 

+ Lawson v. Langley (1836), 4 A. é 
E., 890; Hall v. Swift (1838), 6 Scott., 
167; 4 "Bing. N. Ca, 381; Hollins *. 
—— — ubi sup. p 
ae 2 3 Carr v. Foster (1842), 3 Q. B. 581; 
Hollins v. Verney, ubi sup. 
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there is this difference when the non-user 
occurs at the end of the period, that — F 
can be no subsequeot user to explain ity Oa 
and the inference of enjoyment for the 
full period next before action is more 
difficult to draw than inthe other cases, — 
Hollins v. Verney, ubi sup. at p. 314. 
t Similarly, in India, non-user is not a 
bar to the acquisition of the easement, i 
in the special circumstances of the ¢ 
it be capable of explanation consi 
with continued enjoyment as of f 
Barovie ¥. i 
Kant Chuckerbutty (1864), 1 W. R, 217 
Oomar Shah v., Ramzan Ali 
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‘ila Secondly, similar conclusions would appear to be applicable (2) — J 


— of light,’ and in reference thereto, the word “enjoyed,” as — — 
= occurring in section 3 of the Prescription Act,’ has been taken k 
to mean not “having continuously used,” "but “ having® had 


the amenity or advantage of using” the access of light, the 
intention being that the owner of a house may acquire the 
right to have the access of light over adjoining land to an 
opening which he has used in such manner as suited his 
convenience for the passage of light during twenty years.® 
Thus, it has been decided that in order to acquire an ease- 
ment of light under the section it is not necessary that the 
building in respect of which the right is claimed shonld be 
occupied or even finished so as to be fit for occupation during 
_ the specified period,‘ and that the occasional or periodical 
closing of shutters does not prevent the acquisition of a right 
to a light through the apertures.® 
So, too, the growing right is not lost by a cessation of 
enjoyment caused by a mere pulling down and rebuilding.® 
- But when the cessation of enjoyment has been caused by 
; the alteration or rebuilding of the house in respect of which 
the light is being enjoyed, the question whether or not the 


ek W. R., 363; M6%ndanath Bhadoory v. > Cooper V. Strgker, ubi sup. at p. 27 ; 





_ Shib Chunder Bhadoory (1374), 22W.R., Smith v. Bazter, ubi sup. at pp. 144, 
= J02; Sheik Mahomed Anur v. Sheikh 45. 
-~ Seæfatoollah (1874), 22 W. R, 30; Sham * Courtauld v. Legh ; Collis v. Laugher, 
oy Chura Auwddy v. Tariney Chura Banerjee ubi sup. To the same effect are the * 


(1876), I. L. R. 1 Cal., 422 (430) ; Budhu 
Mandal v. Maliat Mandal (1903), T. L.R., 
* 30 Cal., 1077, and infra, Part I, C, and 

Part IL 
* See Courtauld v. Legh (1869), L. Ruy 4 


Indian decisions, see Pranjivandas v. 

Meyeram (1862), 1 Bom. H. C, 148; 

© Elliott v. Bhoobun Mohun Bonnerjes 
(1873), 12 B. L. R., 406 ; ee 
Vol. 175. a 
> röjer y: Aralar, abt aie duu. —— 

Bazter, ubi sup. at p. 145. And in India eee 








to the case of a continuous easement, such as an easement innate aa * 
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¿aquisition of the easement is thereby prevented is gover ned d 

by the same principles as would be applicable to a sim e 
Y state of facts after an easement of light had been acquired! — 
No easement But though a cessation of enjoyment may be so explained 1 
pas. vmar- ef as not to defeat the acquisition of the growing right, the law 
_ fightfalenjoy- js different where the continuity of rightful enjoyment b 
— if puits. of broken by periods of permissive user. This was the case of 
ae — a the Monmouth Canal Co. v. Harford,? where Parke, B., sai = 


— — The issue is, whether the occupiers of the closes, of right and 
























yee “without interruption, have had the use and exjoyment for — 
F “twenty years, as they insist, under this issue, therefore they 
ee “must shew an uninterrupted rightful enjoyment for twenty 
a “vears. If they had enjoyed it for one week, and not for the | 
S i * next, and so on alternately, their plea would not have been — 
TA “proved. In the case of Bright v. Walker,’ lately decided in 
£. “this Court, it was held that the claimant must shew that he ~ 
J “has enjoyed the full period of twenty years, and that he has — 
* “done so as of right, and without interruption, and that sue ‘ees 
2 ce “claim might be answered by proof of a license, written or 
— “parol, for a limited period, comprising the whole or part of 
ae “the twenty years.” E 
eo “In the present case, the permission asked for and give 


“shews that the occupiers of the closes did not enjoy thal 
“way ‘as of right,’ and also that they do not enjoy it un- 





È “ interruptedly.”: p 
$, — With reference to the provision in section 4 of the P e 3 
o ihast scription Act,* that each of the periods prescribed by t 
a o a statute for the acquisition of easements is to be rockot 


next before the commencement of some suit or action in whic 
— the claim shall have been brought into question, it was at one 
ae time contended that such enactment must be construed t 
: mean that the periods should beoreckoned as next ` before — tl 
act complained of, but it was determined — the s sta 
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2 (1834) 1 C. M. & Ry 211 ; 40 
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must be construed literally and that the enjoyment in order 
to give a right under the statute must be up to the commence- 
ment of the suit or action, and not up to the time of the act 
complained of.’ 
This conclusion, in supporting the view that the Prescrip- 
tion Act is merely an act of procedure and does not affect the 
theory that prescription is founded on grant presumed from 
user, over-rides the opinion, which appears at one time to 
have been entertained, that in fact and in theory an easement 
. Was acquired.py the prescribed user, and that a servient owner 
could sue for any alleged trespass committed before the end 
of the twenty years user. But it was decided in Wright v. H “right v. 
Williams ? that this was not so, and that an action by the — 
servient owner for an alleged trespass committed before the 
twenty years which had expired before the action was brought, 
would not lie, because the statute was intended to confer after 
the periods of enjoyment therein mentioned a right from 
their first commencement, and to legalise every act done in- 
the exercise of the right during their continuance. 
The commencement of the suit or action is the terminus 
of the periods of enjoyment appointed by the statute for the 
acquisition of the right, and the effect is that, immediately 
upon the bringing of such suit or action, the enjoyment if of 
the required character and length shall ripen into a right. If 
the statute not then come into operation, fhere would be a 
= right without a remedy. 
‘The right is created upon the bringing of the first action Right created 9 
~ in which, by reason of the claim having been brought into *PiRo@ the first 
question, it becomes necessary for the person claiming guch or achom 
right to possess it for the purpase of his action or defence. 
By reason” of such enjoyment before any suit being 
= sufficient to establish a right, the claimant, upon the bringing 
EE of any such suit or action, may rely upon an enjoyment 














M. Å W., 237. 


= ' Wright v, Williams (1836), 1 M. 
— 2 Uhi sup. 


= éW., 77; Richards v. Fry (1838), 7 
AE E., 698; Ward v, Robins (1846), 15 
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“satisfying the statute, ending with either the existing suit or 
any of the previous suits or actions. i 
This was decided in Cooper v. Hubbuck,! where the postion 
was raised as to the meaning of the words in “ some suit or 
“action wherein the claim or matter to which such period may 
* “relate shall have been or shall be brought into question.” 
The construction put by the Court on these words was 
that the proof of user required to be shewn under the statute 
- is only necessary in the first suit or action in which the righi 
is contested, and that it is not correct to suppose that in any - 
succeeding action the period must be proved to have been i 
next before that particular action. J 
The right asserted and established in the first action is 
not exhausted by those proceedings because it is given as a — 
right inherent in the land, as if it arose by grant, “not as by — 
some machinery applicable to the one suit or action, and 
which cannot go beyond the period of the existence of that 
suit or action. 9 
In every succeeding action, therefore, the right is proved — 
; by the judgment in the first action where the claimant gets E 
recorded evidence of his title which by virtue of the statute is 





BWE g conclusive evidence of the right. E 
i? It makes no difference if the first suit or action neveri i 
SEE goes to trial so long as there was enough in the actual pro- 
a ceedings to apprise the parties that the claim was advanced, so 
E : that there might be an opportunity of litigating upon it.* 

> ae If this is done the claim is “ brought into question ” under 

F— the statute. E 
— This construction of the section has been affirmed hy 


recent decision of the House öf Lords in Collg v. Home a 
Colonial Stores, Limited where it is laid down that until ti 
claim is thus brought into question no absolute or ne 
feasible right can arise under the Act, however long the 
—— may have been. Until then there is m re i; 
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an inchoate right which has not ripened into a title undere 
the Act." 

There are certain well-recognised essentials of the law in By and against — 
relation to the persons by and against whom prescriptive — 
easements can be acquired, which may, at this point,-be —— 
conveniently considered. e 

Since an casement, properly so-called, cannot exist except 
as a right legally appurtenant to a dominant tenement and as 
exercised over a servient tenement, it is obvious that the : 
persons for whose benefit and to whose disadvantage the 
right and the correlative obligation have respectively come into 
existence, must possess rights of ownership over the respective 
tenements.” | 

Further, it is one of the essential notions of a preacriptive ; 
right that such separate ownership must be in fee.” 

Bearing these principles in mind it becomes necessary to Question 
consider the position of a tenant in reference to the acquisition —— 
of prescriptive easements. oe edt r 

At common law a tenant could not by user acquire an ments. 
easement against his landlord, or another tenant of the same ;\'°°™™™ 


landlord, or as between himself and a tenant of another land- 











lord, because such a result would, in the two former cases, | 

be a violation of the first principles of the relation between ay 
landlord and tenant,‘ and also because, in all three cases, — 
the whole theory of prescription at common Jaw was against z j 


presuming any grant or covenant by, with, or to, any one 
except an owner in fee, or because, in other words, 
















‘t seems to be an utter violation of the 
** first principles of the relation of land- 
‘lord and tenant to suppose that the 
‘‘ tenant, whose occupation of close A. 


=_= I See per Lord Macnaghten, Ibid. at 
= pp- 189, 190, and Hyman v. Van der 

Bergh (1908), 1 Ch., 167. 

2 Wheaton v. Maple § Co. (1893), 3 








Á ‘ _ Ch., 48;* Kilgour v. Gaddes (1904), @ ‘‘was the occupation of his landlord, 
F B., 457. à ‘tcould by that occupation acquire an 
-3 Ibid. ‘t easement over close B., also belonging 


4 See Gayford v. Moffatt (1868), L. R., “to ‘his landlord.” See also Outram 


F Ch. App., 133, and Ibid. at p. 135, where 
_ Cairns, L.J., says, “‘ the possession of the 







* “tenant of the demised close is the 


ae oe of his miles and it 


—2* 


v. Maude (1881), 17 Ch. D., 391; Bayl& 
v. G.eW. Ry. Co. (1884), 26 Ch. D. at 
p- 441; Kilgour v. Gaddez, ubi sup. 
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‘preseriptive right must be claimed as appendant or apur- r- 
tenant to land and not annexed to it for a term of years.! 


T a 
— 


oom —* The same considerations are applicable to easements of a 
Act. kinds under the Prescription Act, but with this exception, 


— by virtue of the omission from the statute of the words” 

Fasement of “as of right” in reference to an easement of light,’ and of the 
in inapplicability of section 8,‘a tenant can acquire a preserip- 
tive easement of light, either against his own landlord, or 

* against a tenant under the same or a different landlord? 
provided in the two latter cases he can establish it against 
the reversioner, but not otherwise,® the reason for such proviso - 
being the well-recognised principle that an easement, if 
acquired by prescription, whether under the statute or the 
common law, must be absolute and not for a term of years.’ 
A termor can by user acquire for the benefit of his land- - 
lord any kind of easement against another owner in fee in 
possession. But having regard to the provisions of section 8 — 
of the Prescription Act he could not acquire any of the 
easements therein mentioned over land in the occupatiding of . 
a termor under another landlord.’ ) 
By virtue of section 8 of the Prescription Act,” if he 
property upon, over, or from which, any way, watercourse 
or use of water™ is enjoyed or derived, is subject to a term 
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1 Wheaton v. Maple §& Co.; Kilgour © Wheaton v. Maple § Co. ; Fea v 


v. Gaddes, ubi sup. Morgan, ubi sup. aa 
® Wheaton v. Maple § Co., ubi sup. * Wheaton v. Maple ¢ Co.; Kilgou 
3 See Wheaton v. Maple § Co.; Kil- v. Gaddes, ubi sup. — 
gour v. Gaddes, ubi snp. $ Kilgour v. Gadde, ubi sup. =: 
* This section only applies to w ayh ® See infra, and Bright v. Val 
ee ee E (1834), 1 C. M. & R,, 211; 40 R. F 


and App. I. Wheaton v. Maple, ubi sup. ; Kil oni | 
5 Frewen v. Philipps (1861), 11 c. B. Gaddezx, ubi sup. A contrary Wi 
N. S., 449; Mitchell v. Cantrill (1887), ‘Appears to have been — roli 
87 Ch. D., 56; Robson v. Edwards (1893), see Beggan v. M*Donald (eras 
2 Ch., 146 ; ‘Wheaton v. Maple & Co, Ir., 560. = 
ees -ndi sup.; Fear v. Morgan (1906), 2 Ch., 10 See App. I. po 
ae 406, affirmed sub nom. Morgan v. Fear  ™ This mode of expression a v 
— (1907), App. Cas., 425. And see Kilgour confusion of terms to be four din 7 
v. Gaddes, ubi sup.; Richardson v. the Indian Limitation — Ve 
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= for life or of years exceeding three years from the granting. of 

= the term, the time of such enjoyment is excluded in the cori- 

= putation of the period necessary to gain the easement in case 

| the claim is resisted by the reversioner within three years — 
next after the end or sooner determination of such term. 

And this statutory disability to acquire any of the*last- Extent of the 
mentioned easements as against a reversioner holds good RNAS 
equally as against his tenant, and whether the person claim- 
ing the easement is the tenant of the same, or of a different, 
fandlord, - and proceeds upon the ground, already mentioned, 

$ that a right claimed by prescription must be claimed as 
appendant or appurtenant to land, and not as annexed to it 
for a term of years.’ 

The effect of the statutory provision is apparently not Effect of he 
to unite two disconnected periods of user, namely, the user ““““°™ 
prior to the excluded period and the user subsequent thereto, 
but to extend the period of the continuous enjoyment which 
is necessary to give the right, by so long a time as the 
land is out on lease, subject to the proviso contained in the 





section.” $ 
= Lastly, it is of the essence of prescription in English law, Prescription — i 
= should be 
= that it should be reasonable in its nature and certain.‘ A reasonable and 


prescription which is unreasonable not only ought not to be come 
inferred by a jury, but cannot be inferred in point of law." 
On th*>-ground a claim of a prescriptive right in the 


owners of one close to enter another close and to cut down, 
| - : 














aj of 1882, for the enjoyment here referred Jr., 271. See all these cases discussed 
= tois obviously not of an easement, but is in Kilgour v. Gaddes, ubi sup. 

* EN i only the inchoate enjoyment necessary to 2 See Wheaton v. Maple § Co., ubi — 
Be the acquisition of the easement. In thig —— v. Gaddes, ubi sup. 

l rs i view, the use o the word easement in 3 See per Parke, B., in Onley v. Gardi- 
_ the Indian enactments seems hardly “ner (1838), 4 M. & W., 500. = BENA ann 
— — 4 Comyn’s Digest, ‘‘Preseription,” E  - = 
: a E Bright v: Walker, ubi sup.; Wheaton 8 and 4, cited in Lord Chesterfld vi = 
— . Maple § Co., ubi sup. Acontrary view Harris (1908), 2 Ch. at pp. 410, 412; ; - 

appe to have been suggested in Daniel Bailey v. Stephens (1862), 12 C. B. a a. ae 
ae T. Anderson (1862), 31 L. J. Ch., 610, and atp. 115. | ees 
— — the Irish cases of 5 Per Byles, J., in Bailey v. Stephens — 
Y. ggm v. — cae L. R. —— — — 
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carry away, and convert to their own use all the trees and 
wood growing and being thereon was held to be void." 

So, too, 1t has been held that a right to take out ofa ~ 
close so much clay as was at any time required for making : 
bricks at a kiln and at all times of the year could not be ~ 
claimed by prescription as appurtenant to the kiln, and was 
unreasonable and bad.” 

Similarly, a prescriptive right in an indefinite numberof ~ 
people to take a profit à prendre without stint and for sale, ; 
which must lead to the entire destruction of the property, 
is altogether unreasonable and cannot be maintained.’ T 














Upon the same ground, claims by way of easement to 2 
the exclusive enjoyment of another’s property have been 3 
disallowed.* E 








C.—Prescription in India. 


Law in India Before the Indian Limitation Act IX of 1871 came into 
morta At force the law of prescription in India was the English law 


prior to the passing of the English Prescription Act, with 

this difference, that the rule of immemorial user raising & 
— presumption rebuttable by proof that no grant had in fact 
—* been made or by proof of grant made within legal memory, 
was not recognised." 
— Proof of uninterrupted enjoyment acquiesced m by the 
pee servient owner for a period not exceeding twenty years was 
considered to raise a presumption of grant sufficiently decisive 
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Ind. App: A 


t Bailey v. Stephens, ubi sup. (1878), 12 B. L. R., 406; 


2 Clayton v. Corby (1848), 5 Q. B; 
415. 

3 Lord Chesterfield v. Harris (1908), 2 
Ch., 397. 

4 See the cases cited in note 5 on p. 62, 
supra. 


v. Khettranath Karformah 
(1869), 3 B. L. R., O. C. J., 18; — 
Mohan oa v. Elliott —— 





_ ubi sup, 








Supp. Vol. 175; Narotam ‘Bape v. G. 
Pandurang (1871),8 Bom. H. C., O. C. J.s 










69; Ponnusawmi Terar v. Collector f 
pia (1868), 5 Mad. H. C., 6. Th 
English Prescription Act was no 
applicable to India, Bejoy Prokash Sing 
v. Ameer Ally (1868), 9 W. R., 91.0 
© Bagram v. Khettranath Karfo nah, 
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for the Court to act upon unless contradicted, or ex- ` — 

plained, by proof of facts legally inconsistent with fhe ae 

presumption.! ae 

Actual belief of prescription, that is, enjoyment during oa ‘ 

legal memory, or of a grant actually made, was not thought —* 

necessary to support the presumption, so that as a jury in a 

England was directed to act upon a presumption arising from : 

user of the necessary character and for the necessary period, | 

so a judge in India under similar circumstances was thought a 

bound to find the existence of the right, unless the presumption | A 

was rebutted.? — 

As was said by Peacock, C.J., in Bagram v. Khettranath Bagram v. 

Karformah: “The legal unrebutted presumption of a grant —— Be, 

“no more depends upon the actual belief of its “existence ma ees 

“than the legal unrebutted presumption of prescription S36 
“depends upon the actual belief that the right has been * 

“ enjoyed from the time of Richard I.” °? eee. 

' And in India the presumption of a grant could only be eet 

rebutted in the same way as the presumption of a lost grant as 

could be in England.* — 
Thus, it is apparent that although the fiction of a lost 2 
grant may have been considered inappropriate in India ies" 

where there are no juries to be directed,’ yet exactly the — 


H same result was attained in India as in England by the 
Judge ass@iming the function of a jury and finding the exist- 
ence of the right claimed upon the presumption of a grant 
* derived from the necessary enjoyment.® __ 

— As regards the period of prescription in India, the Courts, 
aes _ so far as they administered the law of easements in ine en 








_ © See the cases cited in note 5 gn last 3B. L. R., O. C. J. at p 49. | — 
a page, and Mudhooscodun Dey v. Bizsonath ‘ See supra, ‘B,—Preseription -in Eog- — FA 
~ De (1875), 15 B. L. R, 361; Rajrup land. 5 z 
-Koer v. Abdul Hossein (1880), I. L. R,6 a * Bagram v. Khettranath — Ee 
Gain 385 ee ees 71. A, “ui sup. at p. 42. a, 
F € See the judgment of — Cy ig — 
, ides pp. 1%, — — 
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towns. 


In mofussil. 
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Bombay. 


Bengal. 
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Presidency towns, appear to have followed the a rule 
of twenty years.’ 

In the mofussil, however, the law was in an uncertain 
condition and no fixed period of prescription appears to have 
been recognised exeept by Bombay Regulation V of 1827, 
applying to the Bombay mofussil, which required thirty years 
for the acquisition of easements.’ 

In regard to the Bengal mofussil no particular period 
of prescription was adopted, the Court in some cases inclining 
to the opinion that by analogy to the Indian Limitation 
Act XIV of 1859 a user for twelve years would be sufiicient,* 
in others considering that the cireumstances of a case might 
be such as to warrant the Court in inferring the existence 
of a right from a user of four or five, or six years,‘ in others 
refusing to accept a user for four or five years as sufficient 
to establish the right,® in others thinking that no prescriptive 
right could be acquired in less than twelve years, in others 
declaring that a user for less than twelve years was not 
necessarily fatal and a user for twelve years only not neces- 
sarily conclusive,’ and in others that proof of twenty years’ 
user was not indispensable to the acquisition of an easement, 
proof of well-established and fixed user being sufficient.” 


tı Bagram v. Khettranath Karformah ; 
Bhubun Mohan Banerjee y., Elliott; 
Narotam Bapu v. G. Pandsrang, ubi sup. 

2 See Anaji Dattshet v. Morushet Bapu- 
shet (1865), 2 Bom. H. C., 354; Ponnu- 
sawmi Terar v. ———— of Madura 
(1869), 5 Mad. H. C. at p. 20; Parme- 
shari Prasad Narain Singh v. — 
Syud (1881), I. L. R., 6 Cal. at p. 615. 
This regulation did not apply to the 


island and town of Bombay which was ` 


subject to the twenty years’ rule, Naro- 
tam Bapu v. G. Pandurang (1871), 8 
Bom. H. C., 0. C. J., 69. 

3 Joy —— Singh vV. Ameer Alir 


‘(see 9 W. R., 91; Mohim Chunder 


Chuckerbutty v. —— Churn Gooroo 
(1868), 10 W. R., 452. And —— 
Churn Paul vy, Pearee Mohun (1868), 9 


~ 
* 


W. R., 283. 

t Krishna Mohan Moetece y. Jagan- 
nath Roy Jogi (1869), 2 B. La R, A-C. Jes 
$23. 

5 Huro Soondaree Debia v, Ram Dita 
Bhattacharjee (1867), 7 W. R., 276. 

€ Kartick Chunder Sircor vy. Kartick 
Chunder Dey (1869), 11 W. R., 522; 
Bioy Keshab Ray v. Obhoy Churn Ghar 
(1871), 16 W. R., 198; Frishna Chandra 
Chuckerbutty v. Krishna Chandra Banik 
(1869). 3 B. L. R., A. C. J, 231; 19 
W. R., 76. 


? Rupchandra Ghose v. Rupmanjari = 


Dasi (1869), 3 B. L. R., A. C. J., 325. 











In the Madras Presidency there was the same uncertainty Madras. 


regarding the period of prescription. 

The Courts appear to have followed no fixed rule, but in 
every case to have reserved to themselves the liberty of 
determining whether user of the necessary character had 
been exercised for a sufficient period to justify the finding 
of the right claimed.' 


— 


Though the length of the prescriptive enjoyment was Character of 


not governed by any fixed rule, there was a uniformity of 
decision,in the Indian Courts that the character of the en- 
joyment should be in accordance with English principles. 

Thus, the English rule of uninterrupted enjoyment, and 
of enjoyment nec clam, nec vi, nec precario has been constantly 
recognised and applied in India? an 

Similar recognition was given to the English rule that 
there can be no enjoyment “as of right” during unity of 
possession or ownership,’ or by the license or permission of 
the servient owner.* 

Similarly, it has been held in India that user for any 
number of years will not be sufficient to confer a right of way 


the right is not one that can be sup- /Prasad Daz (1569), 3 B. L. R., A. C. J., 
ported, ax indicating no length of time, 281; Asker v. Ram Manick Ray (1870), 
Krishna Chandra Chuckerbutty v. Krishna 5 B. L R, A. C. J., 12; 13 W. R., 344; 


Chandra manik (1869), 3 B. L. R,  Chunder Jaleah v. Ram Churn Mookerjee — 


A. C. J., Wily 12 W. R., 76: 0871), 15W. R., 212 ; Joy Doorga Dossia 


' See Ponnasawmi Terar v. Collector Ve Jaggernath Rog (1871), 15 W. E., 295; 
of Madara (1969), 5 Mad. H. C., G; Heera Lall Kooer v. Rumesser Kooer — 
Sabramaniga | 


v. Ramchandra (1872), (1871), 15 W.R., 401; Secretary of State 


1. L R, t Mad. at p- 338. for India v. Mathurabai (1889), 1.1L. Ry 


2? Bagram <Khettranath Karformah 
(1969), 3 B. L. R., O. C. J., 183 Elliott 
v. Bhoobun®Wohan Bonnerjyee (1873), 12 
B. L. R, 406; Ind. App. Supp. Vol. 175; 
Ponnusawmi Terar v. Collectag af Ma- 


enjoyment. 
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if the user is periodically interrupted by the owner resuming, 
as occasion requires, the exclusive use of his land, and that 
the only inference to be drawn from such user is that it 
is permissive. 

So, too, the English rule that mere non-user for any parti- 
cular period, at any particular time, during the prescribed 
period of acquisition is not necessarily fatal if the non-user be 
capable of explanation consistently with continued enjoyment 
as of right has been applied in India, both prior to,” and under, 





the Indian Limitation Acts.’ r S 

So, too, under the general law of prescription in India, 
easements the enjoyment of which cannot be prevented, l 
cannot be acquired,* and the acquiescence of servient owner is 


an essentiaı elementë causing the presumption arising from 
enjoyment to be rebuttable by proof that the owner of the 
servient tenement was incapable of acquiescing in the ease- 
ment, as, for instance, that he was an infant, or that he had 
only a limited interest.° 

And since acquiescence depends upon a knowledge of the 
growing right and a failure to resist it, it follows that if there 
is no knowledge, actual or constructive, one of the essentials 3 
of a requisite enjoyment is wanting. į 

Accordingly, in any particular case outside the Indian 
Limitation Act, the question may arise as to whether there 
has been actual or constructive knowledge on the part of the 


















(1903), I. L. R., 30 Cal., 1077. 
* Bhuban Mohan Banerjee v. Elliott 
(1870), 6 B. L. R. at p. 98; Budhu Man- 


1 Aukhoy Coomar Chuckerbutty V. 
Mollah Nobee Nowaz, ubi sup. 
2 Ramsoonder Burral v. Woomakant 


Chuckerbutty (1864), 1 W. R, 217; 
Qomar Shah v. Rumzan Ali (1868), 10 
W. R., 363. 

3 Mokoondonath Bhadoory w. Shib 
Chunder Bhadoory (1874), 22 W. R., 3802; 
Sheikh Mahomed Ansur v. Sheik Sefatul- 
lah (1874), 22 W. R., 340; Sham Churn 


3 ~ Auddy v. Tariney Churn Banerjee (1876), 





I. L, Rẹ 1 Cal, 422 (480); Koylash 


= Chunder Ghose v. Sonatun Chang Baroie 
(1881), I. L. R., 7 Cal., 132; 8Cal. L. R | 
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dal v. Maliat Mandal (1908), I. L. R, 
80 Cal. at p. 1082. J 
5 Bagram v. Khettranatl Karformah 
(fs69), 3 B. L. R., O. C. J., 18; Bhuban 
Mohan Rgnerjee v. Elliott, ubi sup. ; S.C 
on appeal to Privy Council, 12 B. L. R, 
406; Ind. App. Supp. Vol. 175; Ponnu- — 

esawmi Tecar v. Collector of Madura * 
(1869), 5 Mad. H. C., 6. — 
* Bagram v. Khettranath ae * 
whi sup. at p. 58. aS 
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servient owner from which, by his failure to interrnpt, 
acquiescence can be presumed.' 

In Bhuban Mohan Banerjee v. Elliott? a distinction, aS prutan — 
hearing on this question, was drawn by Chief Justice Couch — ore 
between the two cases of the servient owner being in posses- 
sion, and out of possession, of the servient tenement during 
the period of acquisition. 








That was a case in which the plaintiffs sued to enforce the i oh 
removal of an obstruction to their alleged rights to light and a Se 
air, and one of the matters for determination was whether the — 



























owner of the servient tenement could be said to have had 
knowledge of the plaintiffs’ enjoyment so as to have acquiesced 
in the acquisition of the easements. 

It was proved in evidence that the servient tenement had pee 
for some years during the alleged prescriptive period belonged r. 
to one Rajah Ramchand from whom the defendants subse- ; 2 
quently purchased, that whilst the Rajah was owner he had — 
never been in possession and that the property had been let — 
out to tenants from whom rent was collected periodically by 
the Rajah’s gomasta. - — 

In reviewing the authorities, the Chief Justice, while — 
agreeing that if the servient owner is in possession of the — po 
servient tenement during the preseriptive period he must be 
taken to have knowledge of the growing right, and that his 
knowledge is proof of acquiescence if hg fails to interrupt, 
— — the servient owner was 
ont of possession. 

In that ease he thought that if there was no direct evidence 
of his knowledge of the enjoyment, it became a question for 

„determination whether fram the circumstances of the case 
and the nħture of the easement enjoyed, knowledge might . AN 
fairly be presumed. , ae a 

Applying this view of the law to the proved facts, the — 


? It seems that under the Indian —— aces 
he a 
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Chief Justice, Markby, J., concurring, came to the conchae 
that the evidence was insufficient to raise an implication of 
knowledge on the part of the owner, and deciding the question — 
of acquiescence in favour of the defendants on this ground, — 


dismissed the plaintiffs’ suit. 


On appeal to the Privy Council this judgment was affirmed a 


but on a different ground.! 


Their Lordships of the Privy Council, however, said that 
if it had been necessary to decide the case on the question of — 
acquiescence, they would have desired to hear further argu- 
ment, as they were by no means satisfied that knowledge on 
the part of the agent, who acted for the Rajah, collected his 
rents, and was entrusted with the authority of fixing their 
amount, would not be constructive knowledge on the part of 
the Rajah, sufficient to satisfy the exigence of Proof on the 


part of the plaintiffs. 


Before leaving the subject of acquiescence there remains 
to be considered the further question whether When there has 
been an enjoyment for twenty years, and knowledge by the 
_ whole prescrip- owner of the servient tenement for only a part of that time, 


a grant ought to be presumed. 


This does not appear to have been ever expressly decided. 
ner- In Bhuban Mohan Banerjee v. Elliott,’ Couch, C.J., took the 
view that, as twenty years’ enjoyment with acquiescence is 
necessary, there must be knowledge for the whet of that 
period, and, at any rate, if the knowledge were for a lesser 
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period, it would be a question for the jury whether there was 


a grant, and not a presumption which they ought to make.‘ 









1 Elliott v. Bhoobun Mohun Bonneryee 
(i875), 12 B. L. R., 406; Ind. App. 
Supp. Vol. 175. 

2 12 B. L. R. at p. 409; Ind. App. 
—— Vol. at p.179. 

> (1870) 6 B. L. R. at p. 98. 
A of Parke, B., io Bright v. 


= —— C. M. & R. at p. 219; 


40 R. R. at p. 544, that one of the ways 
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be defeated is by proof pf the absence*® — 
or ignorance of the parties interested in 
opposing the claim, and their agents, — 
duriog the whole time that it was — 
exercised, seems to be opposed to this 
view, but Conch, C.J., thought that 
some words had been omitted in the 
report, and that the particular passage 
should have run ‘‘ during the whole or 
part of the time bs was exercised." 
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If the acquiescence of the servient owner for twenty years 
is necessary, it would certainly appear to follow that proof of 
want of knowledge on his part for any portion of that period 
would be fatal to the prescriptive right. 
It was decided prior to the Indian Limitation Acts that, Efect of 
where a month before the expiration of twenty years, the — 
servient owner had given notice of his intention to interfere — 
with the enjoyment and raise an obstruction and in pursuance after, expira- 
of such notice commenced the erection of a building which did — we 
not actually amount to an obstruction until after the expiration 
of such period, enjoyment with the acquiescence of the servient 
owner for twenty years could not be presumed and no easement 


had been acquired.’ 





a a 
me | 
Part II. — Under the Indian Limitation Acts. z as: 
Prior to the year 1871 the only enactment in India relating Le islation i — 
to the acquisition of easements by long enjoyment is to be is —— — 


found in Bombay Regulation V of 1827 which, as already 3o™ Re 
observed, applied to the Bombay mofussil only, and — of 1827. 
thirty years as the necessary period of enjoyment. 
It was not until 1871 that any Act of general application ea * 
was passed. agen. 
This was the Indian Limitation Act IX of 1871.2 It Indian Limite * 
extended w the whole of British India and received the assent —— ik oroS 
of the Governor-General on the 24th of March, 1871. — ae 
It repealed Bombay Regulation V of 1827. 
It continued in force until the 19th of July, 1877, when it E ed'h — 
was repealed by the Indian Limitation Act XV of 1877. tion Act X\ 
In relation to easemenfs Act XV of 1877 now applies to * 157% 
‘such parts "of British India ag do not fall within the scope of —— 








— 
— ' Elliott v. Bhoobun Mohun Bonnerjee 
= (1373), 12 B. L. R., 406; Ind. App. 
Supp. Vol. 175. But query whether this 
x would be sufficient to prevent the acquisi- 
= tion of the easement under the present 

= statutory law, under which the interrop- 
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tion to be fatal must have been submitted 

¿to for one year after notice, and the 

knowledge of the servient owner,és im- _ 

-material, see infra, Part II. — — 
i: oe ee I, Part — 
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the Indian Easements Act V of 1882, namely, to Bengal, the 
Punjab, and U pper and Lower Burma: am 
Peavisions of The provisions of the Act directly relating to easements are | 

i — — to be found in section 3, sections 26 and 27, and articles 36, J 
to easements. and 38 of the second schedule. E : 
— There being no express provision in the Act for the 
oe limitation of suits for temporary, perpetual, or mandatory — 


injunctions under the provisions of the Specific Relief Act, I of k 
1877, and the Indian Easements Act,’ V of 1882, to restrain — 
the disturbance of easements acquired otherwise than by long 
enjoyment under section 26, article 120 has been held to be 
applicable to such suits.* 
Section 3 has already been considered in connection with 
the fusion of profits à prendre in easements, and in this respect 
* it is here sufficient to observe that by the definition of ease- 
a. ment therein contained, the Legislature has given a wider 
— meaning to the term easements than that which is to be found 
P in English law.’ 
pee Articles 36, 37, and 88 are dealt with elsewhere on the 
question of limitation.’ | 
The provisions of the Act which remain to be discussed 
here are those contained in sections 26 and 27. a 
— 26 provides as follows:— 
“Where the access and use of light or air to or for any 
“building have been peaceably enjoyed therewith, ‘As an ease- 
“ment, and as of right, without interruption, and for twenty 53 
‘“‘vears, and where any way or watercourse, or the use obs 




























1 See Chap. I, Part III. (1895), I. A R., 23 Cal., 55. 
es 2 Ss. 52-57, both inclusive. See Chap. 3 See Chap. I, Part II, E; Chap. XI, 
| XI, Part III (4), and App. V. _ Part IIT (5), and App. IV. = 
č 3 5.35. See Chap. XI, Part III (4), s Cf. s. 15 of the I. E. Act, V of 188 
and App. VII. from which the words “as of right” a 


4 See Chap. XI, Part III (5), and App. omitted, and see supra, Part I, B, fora 
IV, and Kanakasabai v. Muttu (1890), I. similar omission from the English i 2 
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“any water, or any other easement (Whether affirmativeeor 
“ negative) has been peaceably and openly enjoyed by any | i 
“ person claiming title thereto as an easement, and as of right, | 
“ without interruption, and for twenty years, the right to such 
“access and use of light or an, way, watercourse, use of 
“ water, or other easement shall be absolute and indefeasible.”’ 

“ Each of the said periods of twenty years shall be taken to 
“be a period ending within two years next before the institu- 
‘tion of the suit wherein the claim to which such period 
“ relates is éontested.”’ 

“ Expdanation.—Nothing is an interruption within the 
‘ meaning of this section, unless where there is an actual dis- 
‘‘ continuance of the possession or enjoyment by reasgn of an 
“ obstruction by the act of some person other than the claimant,' | 
‘and unless such obstruction is submitted to or acquiesced in 
for one year after the claimant has notice thereof and of the } * 
person making or authorising the same to be made.” 

Section 26 corresponds with section 27 of Act IX of 1871, Corresponds 
and is in the same terms. — — 


of Act IX of 
The draughtsmen of Act IX of 1871 appear to have had 15%. 


the English Prescription Act before their eyes,” but they have — — 


only partially reproduced its provisions in a section which in the English - 
some important respects is a materially alter ed y version of the — ———— 
English statute. 

From the » first paragraph of section 26 cf Ket XV d 1877 Act XV of y 
and of the corresponding provision in Act IX of 1871 it will be Prey inca — 
observed that, unlike the English Act, which does not apply to light —— 
air,® the Indian Limitation Acts place light and air on the same on same 
footing.* This result is no doubt attributable to the evident —— rs 
= desire of the Indian Legislatfire to favour the acquisition of — 
te the right to air at least as much âs the acquisition of the right — 














4 This corresponds with the English 
= rme seg supra, Part I, B, under ‘* What 
is effective interruption by servient 
owner” and ‘Cessation of enjoyment 
_ through interruption.” 

2 See Subramaniya v. — 


P, E 















(1877). I. L. R., 1 Mad. at p. 337. — — 
"See Gale on Easements, 8th Es, — 
341. 
* Delhi and London Bank v. Hem Lall 
Dutt (1887), T. L. R., 14 Cal., 889. 
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tæ light. 


The same intention is to be found in the 
sponding and other sections of the Indian Easements — 





In the case of the Delhi and London Bank v. Hem] n 


Dutt? it was contended in argument for the plaintiff that 
absolute and indefeasible ” taken with the 
preceding language of the section was to enlarge the extent s 
operation of easements of light and air so as to entitle the 


effect of the words ~“ 









owner to relief on proof of any interference with the ex: 


amount of ight and air enjoyed by him during the preseripti 
period, but it was held, in accordance with a 
under the English Prescription Act, that such was not the — 
effect of the section, the object of the Indian Limitation Act, 
like that of the English Act, being not to alter the pre-existing 
law in that respect, but merely to provide another and more 
convenient mode of acquiring such easements.’ 

Section 26 reproduces the English rule of twenty years 
uninterrupted enjoyment nee vi, nec clam, nee precario’ 

Hence, enjoyment “as of right ” 
section as under the general law of prescription." 

Thus, it has been decided in Bombay that, though a righ 
of free pasturage has always been recognised by Government — 
as belonging to certain villages and must be taken to have 
been acquired by custom or prescription, such right does r J 
necessarily confer a right of pasturage on any particular piei 
of land (although-it may confer the right of having sufficient 













simular decision — 


is as necessary under the 


land set apart for the purposes of the village), and in the 


—_— Á — — 


1 See ss. 15 and 28 App. VII, and 
Chap. III, Part I. 

2 (1887) I. L. R., 14 Cal., 839. 

3 Kelk v. Pearson (1871), L. R., 6 Ch. 
App., 809; see also Colls v. Home and 
Colonial Stores, Ltd. (1904), App. Cas., 
179. 

‘ * As to the extent and —— 1 

respect of easements of light “and 
air, see Chap. III, Part I. 
$ See Subramaniya yv. Ramachandra 
(1877), I. L. R., 1 Mad., 335; Chundee 


— Roy v. Shib Chunder Mundul 


“alla Nushyo (1882), I 









— 
(1880). I. L. R., 5 Cal. M5; 6 Cal, 
L. R., 269; pempe Singh v. Sada 
fa R.., 9 
698; Secretary of Sate Sor 
Mathurabhai (1889), I. L. R., 14 Bor 
219; Chunilal v. Mangaldas (188 
I. L. R., 16 Bom., 592. An enjoym 
which is incapable of prevention $ s 
to the acquisition of au j 
Mandal v. Maliat Mandal (1903). n 
30 Cal., 1077 (1082). — — 
* Ibid, z 








absenc: of special circumstances, usef by the villagerse is 
referable to the general right and cannot be treated as user 
“as of right " in relation to a claim to a particular right of 
pasturage.’ 

The view has recently been expressed that, in Indis, the 
question whether the enjoyment for the necessary period has 
heen “as of right” must depend not only on the circumstances 
of each particular case, but also on the habits of the Indian 
people. Thus, circumstances from which in England a proper 
and legitimate user might be inferred might not rightly found 
a similarypresumption in India.? 

[t is essential to enjoyment “as of right” and “as an 
easement’ that there should be an adverse exercise of the 
growing right against the servient owner; thus, there can be 
no such enjoyment during unity of possession.’ 

if a particular right is claimed, not as an easement, but by 
virtue of ownership of the land itself supported by evidence of 
immemorial user, and the suit fails, such evidence will not in 
a second suit be sufficient to prove an enjoyment “as of right” 
and “as an easement" as distinguished from a right of owner- 
ship. Evidence adduced to prove enjoyment as owner cannot 
be relied on to prove enjoyment “as of an easement.” * 

The true meaning of the words “ as of right” in section 27 Meaning of 
of Act IX of 1871 and in section 26 of Act XV of 1877 has, in aot . 
the ease of an affirmative easement such ās a right of — — 

~~ been held to he, not “ user without trespass,” but “ user as the iacmments. — 
assertion of a right.”° If they were intended to mean “ user 
without trespass” it is difficult to see how affirmative ease- sn 
ments could be aequired, because the enjoyment of a growing | 
affirmative egsement consistS in reality of — eee 
trespass on the land of an adjoining owner. | 
AEE — O EE E a 


I. L. R, 16 Bom., 592. See this case 
explained and distinguished in Narendra 
Nath Barari v. Abhoy Charan Chgpto- 
pathy (1907), 1. Le R., 34 Cal., 51. 



































It has been decided that under section 26 of Act XV of 
1877, enjoyment of light and air in order to be “as of right” 
— and to result in the acquisition of an easement must be open 
jee and manifest, not furtive or invisible.' J— 
eo The enjoyment must, as has already been observed, be the E ; 
enjoyment as it were of an owner, who is content to enjoy his ~ 

| rights openly because he has no object in concealing his enjoy 
= ment of them. — 
— Since, under the Limitation Acts, it is essential that the — 
enjoyment should be “as of right,” it is clear that’ permissive — 
user is as fatal to the acquisition of easements under the 

present law as under the former law. 

Enjoyment It is. also important to observe that whilst section 26 of 
tem — the Indian Limitation Act XV of 1877 makes enjoyment “as 
art for te of right” a necessary factor in the acquisition of all ease- 
ments, an express exception in this respect arises under the 
English Prescription Act in favour of easements of light and — 
under the Indian Easements Act, V of 1882, in favour of 
easements of light or air, and of support, inasmuch asin 
section 3 of the English statute, and in the first two para- a 
graphs of section 15 of the Indian Act,‘ which respectively — ‘= 
prescribe the quality of enjoyment necessary to gain such n 














































ees easements, the words “as of right ” are omitted. j 
_. Riffeet on a The result is that whereas under the English statute® 
= — _ tenant's powers 


of acquisition, and the Indian Easements Act respectively, a tenant can by 
virtue of such omission acquire for his own benefit an ease- — 
ment of light, or air, or of support, subject, as regards the a 
latter Act, to the provisions of section 12, third paragraph,’ 
and of section 16,7 he cannot do so under the Indian Limité 
tion Act, since the principles which govern the relation 


; 
; * — 
s 
| — 
A È 


* Mathuradas v. Bai Anthi (1883), 8*See Krishna v. Vencatachella asr ) — 





J. L. R., 7 Bom., 522. 7 Mad. H. C., 60 (64); Udit —— 
2 See supra, Part I, C. : Keshi Ram (1892), I. L. R., 14 Ana 
3 See App. I. Jeenab Ali v. Allabaddin (1008s Ga 
* See App. VII. W. N., 151; Mani Chunder Chuck 


5 See supra, Part I, B. Ve Baikenia Nath Biswas (1902), I. K 
© See Chap. VI, Part I, and App. VII. 29 Cal., 363; 6 Cal. W. N., L XV 
t rg Part II, coats The same disability applies to teva 











landlord and tenant and require thaf an easement shall be 
absolute, would preclude the enjoyment from being “as of 
right.” ? —* 
With reference to the requirement that the enjoyment Meaning ot 
conferring the right should be “ without interruption,” at has —— 
repeatedly been held that unavoidable interruption in the 
user of such rights as are limited in their exercise to a par- 
ticular period or season of the year, such as a right of passage 
by boats in the rainy season, is not an interruption which is 
fatal to the acquisition of the easement.’ 
Further, it has been held that the exercise of the right to 
cause river water to flow across the servient tenement on to 
the dominant tenement for the purpose of irrigation need not 
be continuous, provided it has been exercised for the statutory 
period during seasons of drought, when it could be taken 
advantage of.’ — st 
It has been seen that in England, and under the law in Under Limita- 
India, prior to the Indian Limitation Acts, the knowledge of —— of 
the servient owner is an essential condition to the acquisition mdash 
of an easement against him. But under the Indian Limita- 
tion Acts the law appears to be different. 
It has been decided by the Calcutta High Court that the 
Indian Limitation Act XV of 1877, under which easements are 
now usually acquired, has nothing to do with prescription or — 
the presumption of a grant, and that though the conditions, as i 
f prescribed by the Act, governing the acquisition of easements 
are in the main the same as those which govern the acquisi- — 
tion of easements by prescription, yet there is nothing in the — 
Act which renders the knowledge of the servient owner — 
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TE . cite ne ete one en te 


NY with permanent rights, Mani Chunder 363; Mokoondonath Bhadoory v. Shih * — F 
—* Chuckerbutty v. Baikanta Nath B@was, Chunder Bhadoory (1874), 22 W. R., 302; — 


— ubi sup. See supra, Part I, B, for a similare Shaikh Muhomed Ansar v. Shaikh Sefa- 
= disability under the common law. toollah (1874), 22 W. R., 340; Koylash 
on ' See the cases last cited, and supra, Chunder Ghose v. —— Chicas Barpoie 
g ‘Part I, B. (1881), I. L. R., 7 Cal, 132; Cal. 






? Ramsoonder Bural v. + Woomakant L. R., 281. 
 Chuckerbutty (1864), 1 W. R., 217 ; Oomer 3 Balhu Mandal v. Maliat Manda 
Shah v. Ramzan Ali (1863), 10 w. R., (1903), I. L. E., 30 Cal., 1077. 
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necessary to the acquis tion of the right, or refers the twenty 
years’ enjoyment to any grant, express or implied, from the 
servient owner. 


In Arzan v. Rakhal Chunder Roy Chowdhry,! the easement — 


claimed was a right of way, and it was found in the first Court 3 
that the enjoyment had continued peaceably and openly, and — 
without interruption, for more than twenty years, but both the 
first Court and the Court of original appeal dismissed the suit 
on the ground, amongst others not material to the present 
question, that the owners of the servient tenement had not 
been aware of the plaintiff's user of the way. 

On second appeal Garth, C.J., in delivering the judgment 
of the Caleutta High Court, pointed out the distinction between 
the acquisition of an easement by prescription and the acquist- 
tion of an easement under the Indian Limitation Act, and 
between the principles governing those two methods of 
acquisition respectively. In demonstrating that this distine- 
tion was intended by the Indian Legislature, the Chief Justice 
pointed out that there was no provision in the Indian Limita- 
tion Act corresponding with section 7 of the English Fre 
tion Act, though there was a provision in section 27 whieh — 
answered to section 8 of the Prescription Act, and which 


protected, under certain conditions, the rights of reversioners. es 


He thought it probable that the words *“‘ peaceably and — 
openly,” which were not in the English Act, had Boen intro- 
duced into the Indian Act for the very purpose of preventing — 
the acquisition of easements by stealth or by a wrongfully 
contested user, although actual knowledge of the user on th a 
part of the servient owner might not be necessary. Eo : 

It may also be said, in this connection, that the use of i iS, 
word “open ” was apparently, in the opinion of ‘the * 
ture, sufficient to meet the situation, for if the servient ow 
was in possession, an open user was clearly — 
interruption by him, whereas if he was out of possessior 
sectton 27 provided for such an emergency. By the light 0 
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* (1888) T. L. R., 10 Cal., 214. 
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this decision the requirements of the’ Indian law, so fap as 
they are embodied in the Indian Limitation Act, are satisfied 
by proof in the case of easements of light and air, of a peace- 
able enjoyment (and in the case of other easements, of a 
peaceable and open enjoyment) for twénty years, without 
interruption, as an easement, and as of right. And the —— 
result of such enjoyment is to make the right absolute and — 
indefeasible." | 

The word “ peaceable” appears to have been introduced “ Peaceable” 
in conformity with the rule in England that a contentious user — 
throughout the prescriptive period is fatal to the acquisition of 
an easement.” 

Thus, constant interruptions though not acquiesced in for 
a year may shew that the enjoyment never was of “right, but 
contentious throughout.’ But if the enjoyment as of right has 
begun, no interruption for less than a year can affect it. This 
statement of the English rule may be found a useful guide to 
the meaning of the word “ peaceable” in the Indian Act. 

[It is important to observe that there is a material difference Diference 
hetween the fourth paragr aph of section 26 of Act XV of 1877 between 








‘7 














section 26, 
and the corresponding provision of section 4 of the English — * 4, and = 
— corresponding — 
p rescription Act. provision in 


: h Aet. sous 
In the Indian Enactment each of the periods of twenty ae 


years is to be taken to be a period ending within two years 

| next before the institution of the suit wherein the claim to 

— which such period relates is contested, whereas the language 

| of the English section is that “ each of the respective periods 

= “of years hereinbefore mentioned shall be deemed and taken 

“ to be the period next before some suit or action wherein the — 

“ claim or matter to which Such period may relate shall have — 1 

“been or shall be brought into question.“ e 
—— In England there ars cases to shew that in dealing with ae 
this part of section 4 of the English Act, the Courts have — 








* “Arzan v. Ral ħal Chander Roy Chow» * Eaton ¥. Swaneea W ‘uterwoges e Des 
= >. diry, ubi sup. whi sup. : 
ga- 3 Eaton v. Swansea Waterworks Cò., ıt Ihid; 


(1851), 17 Q. B., 267, 
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held that the claimant of an easement in order to satisfy the 
length of enjoyment redaired by the statute was bound to shew 
some act of user within one year of action." , 
But these were cases of a right of way, an affirmative / 
easement, in which the plaintiff was not suing for a declaration 
of an easement or for prevention or removal of its interruption —_ 
or obstruction, but in trespass, and it was the defendant who — 
set up the easement as a plea in bar. 

It is obvious that this class of case could only arise with 
reference to affirmative easements as involving something 
done by the defendant on the land of the plaintiff, and could 
have no application to negative easements which involve no act 
of the dominant owner on the servient tenement. 

Thus, these were not cases where the plaintiff alleging an 
easement had to bring his suit within a particular time and the 
question of limitation became material,” but cases where the 
defendant in pleading an affirmative easement was told by 3 
the Court that his plea would be rejected on the ground of 
insufficient enjoyment unless he could shew some act of user 
within one year of action. 

The question was clearly one of user as required by the 
statute and not one of limitation with which the statute had 
nothing to do. 

To construe the question as one of limitation would be to — 
attribute to the judges a usurpation of legislafi¥e powers 
whereby they had not only provided for affirmative easements — 2 
n period of limitation inapplicable to negative easements, bu 
had also practically repealed the provisions of the Statute of f ` 
Limitations. a a 

For these reasons it 1s impossible to suppose that it was — E= 
their intention to do anything more than to supply a reason- 
able and practical interpretation of section 4 of the English — 
Prescription Act. F a 
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1 Parker v. Mitchell (1840), 11 A. (1859), E. B. & E., 655; (1861) 9°. 
& E., 788; Lowe v. Carpenter (1851), 6 L. C.. 503, and in Darley Mam © — 
Exch., 825; 20 L. J. Exch., 374. (> v. Miteheil (1886), Mi App 

2 As it was in Konomi y. Backhouse 127. a 
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But the framers of the Indian Li apr Acts, whether Efect, of — 


or not they had the English decisidns before their eyes, ”"™ a 
J * 
= have converted what is a question of user into a question oA 
3 of limitation, and by those enactments respectively,’ have ——— 
in effect prescribed a period of limitation of two years i 

for the bringing of all suits relating to easements depend- — 

ing for their acquisition on long enjoyment, excepting ł 
those suits for which the second schedule has expressly : 
provided.” — 

The result is that in India plaintiffs have been placed in the J 

same position as defendants were under the English decisions, his 


and are obliged to submit to the operation of a rule the effect 
~ of which is to prescribe an enjoyment which is often impossible, l 
= And thus to create a limitation of suits by a process which was 
unknown to the English statute and was never contemplated 
by the English Courts. i 
Thus, all persons suing under the Act for a declaration — 
of their right to an easement by long enjoyment or for a pre- —— 
ventive or mandatory injunction to protect the same, must ae 
do so by reason of this section within two years after the 
interruption complained of? — 
The foregoing observations are also applicable to the fifth — 
paragraph of section 15 of the Indian Easements Act which — 
-~ “Contains a similar provision. ee 
‘The severity of this rule of limitation as applicable tO Makarani — 
— the case of easements acquired by long enjoyment was | 
y ES: recognised by the Privy Council in the case of 
Maharani Rajroop Koer v. Syed Abul Hossein* In that ease 
_ the plaintiff sned to establish his right to an artificial whter- 
2 course constructed and enjoyed by him for more than twenty — 
_ years prior fo the obstruction eomplained of, but as he had 
- not brought his suit withintwo years after the said obstruction, — 
_ the High Court of Calcutta considered section 27 of Act TX- 
J * IX of Wii, a 2%, fourth para. ; 
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of 1871 (the correspording section to section 26 of Act xv of man 
1877) to be a bar to his elaim. ae 
The Privy Council appreciating the difficulty of the 
plaintiffs position, supposing section 27 of the Limitation — a 
Act to be exclusively applicable to his case, took a different 
view, and adopted the expedient of withdrawing the case from — 
the operation of the Act, and deciding it on the basis of pre- — = 
scription by presuming from the facts as found by the Lower 
Courts the existence of a grant at some distant period of time. 
In excluding the operation of the Act they removed the — 
necessity for proof of enjoyment within two years of suit and 
saved the plaintiffs right. In order to reach this conclusion 
they decided that the Act was neither prohibitory nor 
exhaustive, but remedial, and that it did not exclude other 
titles or modes of acquiring easements.’ 
Punja Kerarji v. Bai Kuvar? was a case on all fours with 
the Privy Council case just cited. F 
The plaintiff had from time immemorial, or at any rate for E 
more than twenty years prior to the date of disturbance by the 
defendant, enjoyed the right of having the rainwater from his 
house carried off over the defendant's land. a 
The defendant obstructed the passage of the water through ~ 
his land, and the plaintiff did not institute his suit for more | 
than two years after the date of the disturbance. — 
It was held that the plaintiff having a title Gvidenced by @ 
immemorial user did not require the aid of the Limitation — 
and that, as the obstruction complained of was a continuing — 
nuisance in respect of which the cause of action occurred de 
die in diem, his claim was not barred by any provision in the ; 
Limitation Act, but, on the contrary, was saved by the express — 
provisions of section 23 of that Act.” a 
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t See further as to this, taro, p- 463. period of limitation begins to run 

* (1881) I. L. R., 6 Bom., 20. every moment of the time during * h 

* & Act XV of 1877, s. 23, provides the breach or the wrong, as the case n 
that in the case of a continuing breach of be, continues ; see App. IV aud furt 
contract and in the case of a continuing Chap. NI, Part IH (5). — 
wrong eee of —— fresh 
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Before leaving the subject of thef fourth paragraph _ Of Construction 3 
section 26 of Act XV of 1877, it will bê useful to refer to the %% 76 "aa = S x 
ease of Koylash Chunder Ghose v. Sonatun Chung Barooie,' tion (b). — 
which, as regards affirmative easements, places an intelligible * Chos to a 
construction on the section read with -illustration (b) in prenin — 4 
relation to the question whether it is enjoyment of the right 
claimed as required by the section, or actual user or exercise 
thereof as required by the illustration, which is to be shewn 
within two years of suit. 

The plaintiffs in this case sued for the obstruction of a 
right of passage for boats over the defendant’s land when it — 
was covered with water during the rainy season. 

The suit was instituted on the 6th of April, 1878. The 
plaintiffs proved a peaceable, open, and uninterruptéd enjoy- 

_ ment of the right as an easement, and as of right, for more 
than twenty years, but they proved no actual user since 
November, 1875. Upon these facts the Subordinate Judge 
before whom the case came on first appeal dismissed the suit 
on the strength of illustration (b). On second appeal the 
High Court differed from the Subordinate Judge, and in re- 
-manding the case, rejected illustration (b) on the ground that 
the language of the section pointing to one view of the law, 
and that of the illustration to another, the section should 
clearly be preferred, as any illustration ought never to be As 
allowed to control the plain meaning ofthe section itself, Pr; 
especially when the effect would be to curtail a right which 
the section in the ordinary sense would confer. The decision 
is important, and it will be useful to quote from the judgment E 
=~ of the Court delivered by Garth, C.J. He says?: “ The 26th —— 
“section of the Limitation «Acet only renders it necessary, so == 
; “far as we tan see, that the enjoyment of the right claimed 
= “should have continued till within two years before suit. The 
ee “section says not a word as to any actual user or exercise of 
= “the right within the two years._ It is obvious to us that the 
= “enjoyment intended by the section means something very 
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“ different from actua« user. In order to establish the right, 
“the enjoyment of it must continue for twenty years; but == 5 
“the case of discontinuous easements, this does not mean — 
“that actual user is to continue for the whole period of — 
"= years.” = a 
“On the contrary, there may be days and weeks and 
“months, during which the right may not be exercised at E 
“all, and yet during all those days and weeks and months, 
“the person claiming the right may have been in full 
“enjoyment of it.” > 
“ The easement with which we have to deal in the present 
“ease affords a remarkable illustration of this. The right 
“which the plaintiffs claim can only be used by them during 
“the two or three months of the year when the defendant's 
“land is flooded: and if there were a lack of rain, it Is 
“probable, that even for twenty or twenty-one months, the — 
“right might not be exercised at all; and yet, so long as the = Í 
“ plaintiffs’ right was not interfered with, whenever they had 
“occasion to use it, their enjoyment must, we conceive, be 
“ considered as continuing during all the year round. Unless ~ 
“this were so, a person in the plaintiffs’ position, who could | 
aw use his right during a short period of the year, could — 
‘never gain a prescriptive right at all. Illustration (b), there- | 
“ fore, which wouk seem to make ‘enjoyment’ equivalent to 
“*actnal user” myst, we think, be rejected, espetially as them 
“latter clause, which follows the words ‘the suit shall ag * 
= dismissed,” is obviously quite unnecessary for the pur possad 
“of the illustration.” E 
This view of the section places it in accord with the sp it 

of previous Indian and English decisions which do not make 
it essential to the acquisition-of the right that there shou id. 
be a continuous user throughout the whole of the prescrip p- 
tive period, provided the cessations of actual user are cc 1- 
sistent with the enjoyment required by law.’ = 


Y ms * a + 


<a P p- 453, and infra, p- 461, as — Churn Banerjee (1876), — Te 
te meaning of “‘interraption,” and Part I, Cal., 422 (430) ; Budhu Mandal v. Mal 
we T — Aam Com Audigy v- Mandal (1903), T. L. R., 80 Cuh | 
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The excplanation to section 26 S ap that * 
“an interruption within the meaningfof this section, uniess 
“ where there is an actual discontinuance of the possession or 
“enjoyment by reason of an obstruction by the act of some 
“ person other than the claimant, and unless such obstruction 
‘is submitted to, or acquiesced in, for one year after the 
“claimant has notice thereof and of the person making or 
‘‘anthorising the same to be made.” 

There is a similar provision in section 4 of the English 
Act, except that there is nothing in the latter enactment 
which makes it essential to an effectual interruption that the 
‘interruption’ should be “an actual discontinuance of the 
“possession or enjoyment by reason of an obstruction by 
“the act of some person other than the claimant?” though 
the word has been so construed by the Court. A 

The word “interruption” as used in the corresponding 
sections of the Limitation Acts does not mean any voluntary 
discontinuance of user by the claimant himself, but an 
obstruction or prevention of the user by some person acting 
adversely to the person who claims it.* 

It is clear that the person contesting the easement cannot 
deny knowledge of the user and yet allege that there has been 
an interruption within the meaning of the section.’ 

With reference to the condition that the obstruction in 


order to amount to an interruption within the meaning of the tiras "a wegen — 


section must be submitted to or acquiesced in for one year 
after the claimant has notice thereof, it has been held in 
India, following the English rule, that in order to negative 
submission if is not necessary that the party interrupted 
should have brought an aetion or suit, or taken any active 
steps to remove the obstruction; it is enough if he has 
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Clegks’ Co. (1851), 6 Exch., 630. 





1 The Plasterers Co. v. 


_ * See Explanation to s. 27 of the Act 
IX of 1871, App. III, and to s. 26 of 
Act XV of 1877, App. IV; and Sham 


— Churn Auddy v. Tariney Churn Banerjee 


(1876), I. L. R., 1 Cal., 422. The word 






Aas the same — eee 
Act, supra, Part I, B. 

3 Arzan v. Rakhal Chunder (1883), 
I. L. R., 10 Cal., 214. 





communicated to thet party causing the obstruction that he 
does not submit to or acquiesce in it,’ 


i laimes against Prior to the Indian Limitation Acts there is no reason 
ei to doubt that, as against the East India Company, and 
tatra subsequently as against the Crown, claims in ‘the nature 


of easements and pronts a as ndre might be acquired by 
prescription. y 












Qato But since the passing of the Indian Limitation Acts it 1s 
whether case 

menis can de doubtful whether the provisions of these Acts can be used as 
sey against the Crown for the acquisition of easements.» 

the a The question was raised before the Bombay High Court in 
tisa Acts. the case of The Secretary of State for India v. Mathurabhai3 


— if A where it was contended on behalf of the Government that 
+ Methere“e. section 26 of Act XV of 1877 is not applicable to a claim 
against the Secretary of State, according to the rule of con- 
struction, well-established in England‘ and applicable in 
India,® that the Crown, whose interests he represents, is never 
bound by a statutory enactment unless the intention of the 
Legislature to bind the Crown is clearly and unmistakeably 
expressed." 
Without expressing a decided opinion on the question, 
which was not necessary in the view they took of the case, the 
Court (Sargent, C.J., and Candy, J.), thought by reference to 
the English decisions, that the mere mention of the Crown in 
an Act could not be held to have the effect of making all its 
provisions applicable to the Crown,’ and that section 26, being 

















































ase in yinte o of the Crown's rights, the provisions of the J 
— x SEE SEAE EN Se OS a ASE E 
— . Rumachaudra (1877), 658; Wheaton v. Maple 4 Co. (1898), 3 3 
eo 1. L. R, 1 Mad., 385 (839). For the Civ, 48 (64). a 
— English rule, see anpra, Part I, B. s Ganpat Palapa <. Ccllector af Kana a 


* Poanusawmi Terar v. The Collector ` (1875), I. L. R., 1 Bom., 7 (9); Secretary 


of Madura (1869), 5 Mad. H. C, 6; of Stte for India v. Mathurabai, — 





sup. 

* The Crown is not mentioned in t 
sections of the Limitation Act cpt 
to easements («ce Apps. — ana ee 
* ee sieme ser i 
Arts. 15, 16, eral 149 of Act X 
1877, — 


































Act could not, on principle, be said to g ford sufficiently clear 
evidence of an intention to include thy Crown im section 26. 
They thought that it might be fairly inferred from the pro- 
vision in section 15 of the Indian Easements Act, V of 1882, 
fixing a period of sixty years in “heu of- twenty years for 
acquiring an easement against the Crown that the Crown's 
rights were not actively present to the minds of the Legislature 
when enacting section 26." 

Under the English Prescription Act, easements (except Under the 
easements -of light*), and profits à prendre can be acquired — — 
against the Crown, the reason being that the Crown is expressly | piss — 
mentioned in sections 1 and 2, and is not mentioned in a 
section 3.° 

It has already been meidentally remarked, anā it must The Indian 
here be repeated, that the Indian Limitation Act, like the — 
English Preseription Act, does not exclude or interfere with tory mor = * 
other titles and modes of acquiring easements. exhaustive, - 

The Privy Council has laid it down that the object of the 
Act of 1871 was to make more easy the establishment of ease- 
ments by allowing an enjoyment of twenty years, if exercised 
under the conditions prescribed by the Act, to give, without 
more, & title to easements.* “ But,” say their Lordships, “‘ the 
Statute is remedial and is neither prohibitory- nor exhaustive. ae 
A man may acquire a title under it who has no other right at , 
all, but it does not exclude or interfere with other titles and 
modes of acquiring easements.” 5 








1 The point was apparently not taken in -4 Rajroop Koer v. Syed Abel Hossein PE : bie 


— — I. 


Arzan v. Rakhal Chunder Roy Chowdhry 
(1883), I. L. R., 10 Cal., 214, where a 
right of way “as established against | 


= Government by proof of user of the 
~ necessary character for 30 or 40 years. 


7 See the reason for this exception 


ss suggested in Wheaton v. Maple § Co., 
— E __ Mbi gup., and the comments on Goddard 


‘ E 3 Perry v. — ——— v. Maple 


G Co., ubi sup. See these sections fully 
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(1880), I. L. R., 6 Cal., 394; 7 Cal. 
L. R., 529; 7 I. A., 240. 

* The same observations apply to 
cae XV of 1877 ; see Srinivasa Rau Saheb 


v. Secretary of State (1880), I. L. R, — 


5 ‘Mad., 226; Sri Raja Vericharla v. Sri 


Raja Satracharla (1881), I. Le Rey 5 
Mad., 253; Punja Kurarji v. Bai Kurar 


(1881), I. L. R; 6 Bom., 20; chal 
Mehta v. Rajan Mehta (1881), 1. L. Re, 


6 Cal., 812; Koylash Chunder Ghose v, — 
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Modhoosoodun 
Dey v. Bisso- 
nanth Dey. 


Not Acts of 

| prescription. 
Arzan yv. 
Rakhal Chun- 
der Roy Chow- 
diry, 


Delhi and 

London Bank 

v. Hem Lall 
Dutt. 


-. 


Aa — Singh (1908), F L. * 85 Cal., V. Home and Colonial Stores, Ltd. (1% 
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The same view wit} ae by Markby, J., in Modhoosoo- — 
din Dey v. Bissonauth De y, when he said, “ It — indeed been 
“contended that the Statute™ (meaning Act IX of 1871) = 
“excludes other modes of acquiring an easement by enjoyment. — 4 
“ But this is clearly not so? There are no words in the Statute é 
“to which such a construction can be given, and with the” 
‘history of the English Prescription Act before them, it can 
“scarcely be supposed that the Legislature here, had her A i 
“intended any such exclusion, would have omitted to express 
“their intentions.” 
In Arzan v. Rakhal Chunder Roy Chowdhry,? Garth, C.J., 
after stating that the Indian Limitation Act had nothing to do 
with prescription, said: “ Of course rights of way as well as 
“other easements, may still be claimed in this country by pre- 
“ scription, see Rajrup Koer v. Abul Hossein ; and when they — 
“are so claimed the principles which apply to their acquisition 
“in England will be equally applicable in this country.” * 
In The Delhi and London Bank v. Hem Lall Dutt? it is $ 
observed by Trevelyan, J., that “the object of the Prescription — 
“ Act and of the provisions in the Limitation Act was, not to — 
“enlarge the extent and operation of the easements |of light d fe 
“and air], but to provide another and more convenient mode — 
“ of acquiring such easements, a mode independent of any legal 
“ fiction and capable of easy proof in a Court of Law.’’* 
Section 27 of Act XV of 1877 is as follows? “ Provided — 
“ that when any land or water upon, over, or from which any™ 
‘easement has been enjoyed or — has been held under — 


a E ig 





7 Cal., 182; 8 Cal. L. R., 231; Charu 2 (1883) I. L. R., 10 Cal., 214. = 
Surnokar v. Dokouri Chunder Thakoor œ (1887) I. L. R., 14 Cal., 839 E 
(1882), I. L. R., 8 Cal., 952; 10 Cal. t See a similar view expressed wi a 
L. R., 577; Arzan v. Rakhal Chunder regard to the Prescription Act in as | 
(1883), I. L. R., 10 Cal., 214; Delhi and v. Pearson (1871), L. R., 6 Ch. App 
London Bank v. Hem Lall Dutt (1887), 809; City of London Brewery Co. w. Ten- 
I. L. R., 14 Cal., 889; Secretary of State nant (1878), L. R., 9 Ch. App., ‘ th 
v. Mathurabhai (1889), I. L. R., 14 Bom, Gardner v. — s Kingston Bre 

223, Eshan Chandra Samanta v. Nil- Co. (1903), App. Cas. at p. 236; 
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r by virtue of any interest for life Sr any term of years 
— three years from the grantiug thereof, the time of | 
“ the enjoyment of such easement during the continuance of — 
“such interest or term shall be excluded in the computation 
“of the said last-mentioned period of twent} years, in case the 
‘claim is, within three years next after the determination of e 
“such interest or term, resisted by the person entitled, on 
“ such determination, to the said land or water.” 

A corresponding provision is to be found in section 8 of 
the English Prescription Act,’ except that the operation of 
the section is limited to ways, watercourses, or use of water, 
and the section is somewhat differently worded.” 

The corresponding provision in the Indian Limitation Act, 
IX of 1871, section 28, excluded easements of light and 
air, whereas section 27 of the present Act applies to all | : 
easements. 

It is to be observed that the section protects the rights of Effect of the 
reversioners against the acquisition of any easement upon or tn—. 
over any land or water, which has been the subject of an 
outstanding estate for more than three years, provided the — 
claim is resisted by them within three years after coming into 
possession. 

It has been seen that as against the servient owner in 
possession section 26 prescribes a particular mode of enjoy- — 
ment, whilst section 27 provides for all-cases where the aie 

~ servient owner is out of possession for more than three years. 



















. Part ITI — Under the Indian Easements Act. 


By section 3 of the Indian Easements Act, the definition Section 3, 
of “‘easement”’ contained in section 3 of the Indian Limitation 
= Act, and sections 26 and 27 of that Act are repealed in the 
~ territories to which the former Act extends.* 
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i See App. I, * Bombay, North-Western Provinces 
* See this commented on supra, Part Í, and Oudh, Madras, Central Provinces, | 
B, under “ Disability under s. 8 of Pre- and Coorg. As tothe terms of the sec- __ 

~ seription Act.” tion, see App. VIIL — 
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( 466 ) N 
are O @ sections 15 and uN the Indian Easements Act * correspond 
peT to na 26 and 27 of the Indian Limitation Act, XV of — 

F 1877,* but differ therefrom in the following important respeet: 
— (that is to say) : ar 
= Q) As regards‘seetion 15— ‘ 
PS | (a) In omitting the words “as of right” in reference 


to the acquisition of prescriptive easements of 


aa». 
$ 


am uf 


hght or air and of support.” = 
ai (è) In adding Explanations I, II, and IV. | E 





(e) In adding the provision that the period of pre 
seription as against Government is to be si 
years instead of twenty.‘ 

2) As regards section 16, in omitting the word “ water.” 
- Length and As under the Limitation Acts the enjoyment must be nee 
ri, nee clam, nee precario without interruption, and for twenty 
ears, except as against the Government, when an enjoyme} 
* sixty years is required. 7 f- 
A similar proviso to that contained in Explanation It 
section 15 is to be found in sections 1, 2, and 3 of the Eng ish 
_ Preseription Act.’ È 
Under paragraph 5 of section 15, as under parser 

oa Statutory of section 26 of the Indian Limitation Act XV of 18 
= the statutory title to an easement must be acquired in 
suit. 
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On the analegy of the decisions relating to the India | 
t Limitation Acts it may be inferred that the Indian Easemenñi 
Act does not exclude other modes of acquiring easeme ont 
_ there being no words in the Act to which such a construeti¢ 

ean be given.’ - = 
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t See App. VII. Note the different «ee Chap. VI, Part I, and mpra, P 
wording of s. $ of the English Pree 3B,Snd Part I. 
seription Act (App. 1); and se supra, 4 See the lest para. bia 16. = 
Part I, B, the comment on the use of the a S. 15 last para, App VIL, 
word “ easement ” in s. 16 of the IE. 7 App Lent App. Vi a 











——— | Nawaz Jung v. R —* 
— 1 Bom. ( 
es <a be meee —— “156; L. R., 26 Ind. App., 19h 
~ Dower of a tenant to acquire F 
ms x — 














Thus when a right of easement is aot claimed under she 
Act, but by prescription, proof of enjoyment within two years 
next before suit is not necessary. — 

Explanation IV to section 15 follows the rule laid down in Expi. 1V oni. K~ 
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Goldsmid v. Tonbridge sh oars Improcement Commissioners 5y Zombridge — 


Wells — — 
ment Commis 
! (1866) Le R., 1 Ch. App, H9. And ere supra, Chap. I, Part TT, F (1). eoners, 
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CHAPTER VIII. 


Part I.—Extent and Mode of Enjoyment of Easemen 


- — te ee eee 
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Paor 


A.—-General Rules. 


Easement cannot be used by dominant 
owner for any purpose unconnected 


with dominant tenement ... Jai 
Dominant owner must exercise his 
right in mode least onerous to 


servicnt owner dae 
Correlative obligation F: sercient 
owner ane 
Dominant owner must not increase 
burthen on the servient tenement... 
Right of obstruction of excessive user 
7, by serrient owner ... ose 
In case of easement of light, right 
of obstruction limited see 
Since Colls’ case effectaof enlarge- 
ment of ancient aperture under 
the general law ane 
Since Colls’ case effect of decreasing 
ancient aperture eee — 
In case of easement of support, effect 
of increasing burthen on servcient 
tenement ave 
Effect of — or diminution of 
dominant tenement ae alluvion or 
- diluvion ine 


Effect of severance or partition of 
dominant tenement 


eh ae 








— of person claiming easement 





SN — partition s dominant | tene- 
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B.—Rules as to the ex- 
tent and mode of 
enjoyment of ease- 
ments in relation to 
the diferent methods 
of acquisition. 


(1) Easements created by deed 
of qrant ... 


General rule 
Qualification 


(2) Quasi-easements 


=»... 


(3) Easements of gecessily 
General rule * on * 
At what time necessity should be 

measured * 
4 E. Act, S. 28, para. 2 une s.. 
Selection of the way. By whom io 

be made «es ... ... 

e Only one way of necessity... j 

Suggested relaxation of the rale 

in India ... | 
Once ascertained cannot be 


4) Prescriptive easements. p | | A 


—_ a 


— 


... 
kaai 
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reasonahle eee ee see eve S51 
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or i Faar ; l race 
— ip Comore liabil * a dominant Special lability of sercvent owner to 
OOO owner r Se .. 19" repair ond 26u swe we ORE 
— Deeminant omer when liable Jor freneral negative obligation of ser 

le damage arising from want of vient omner in reference fo ease- 

= ropar me ove * «+ J0 ments and proft« à prendre os 522 
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FAGE ` rAGE 
| one kind includes a right of way @ 
| C.—Extent and mode of of anSther kind | sue ms OOS 
* enjoyment of Ease- Extent of — way limited 
ments of Way. hy user of dominant tenement ... 508 
Special cases in India as to — 
510 
(1) Easement of way created by pe (nl conti ed AI me 
193 ay of common occupation... ... 510 
deed of grant -.. oa si Repetition of act of user must be 
General rule sa <= 493 reasonable * sue no O10 
Question o constructio aa we 493 Difference between a prescriptive 
Cases of special construction s.. SUI private way and a public way in 
* he es , b É the manner of enjoyment sro” ORE 
(2) Prex ep ise rights qf way 503 Direction of private way—Termini 512 
ay — ra one tea! ey Selection of line of way «is — 
— wend for an entiray 509 Once selected cannot he raried 514 
l ifferent purpose... ee Rute of deviation ... wee io j 
Syotom Ay whch purpose » fetal l a; 
may be changel ... sow sæ.. O04 (6) E ights of way created by 
(ucstion whether right of way of statute se — e. 4B315 
Part Il.--Accessory Easements. 
PAGE Pact 
Justances of, ™m connection with Damage caused must be repaired «2 518 
different kinds of casements s» 516 Disturbance of accessory ease- 
Pxccrcise of acorrsory right must he ments wed * * st 


Part III. —Obligations connected with the enjoyment 
‘and preservation of easements. 


Part I—Extent and mode of enjoyment of Easements. > 
"I is of obvious i to both dominant and serys 
_ owners that the extent and mode of enjoyment of easements 
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be _possible, any mikconception as to what would be ¢ 

ý excessive user on the one side and a wrongful —— 
on the other. . = 

It is proposed, therefore, under this heading to consider, 

first, the general rules governing the extent and mode of — 


— enjoyment of easements by whatsoever method acquired fe E 


— secondly, the rules governing the extent and mode of enjoy- 
oes ment of easements according as they are acquired, (a) by — 
—— express or implied grant, (b) by presumption of law, (ec) by 
— prescription or long enjoyment; and thirdly, in particular, the 
— rules governing the extent and mode of enjoyment of ease- — 


bab ments of way. 


A.—Gencral Rules as to the extent and mode of enjoyment — 
Sale of Easements. | 
Ds. Rarement It is well established that an easement must be used by — 
o yanget be ned the dominant owner for some purpose connected with the @ 
enjoyment of the right of property in the dominant tenement.’ - 
In other words, an easement cannot be used for the 
advantage of any tenement but the dominant tenement, or — 
for any purpose unconnected with the* enjoyment of tho 
dominant tenement. J 
The justice and good sense of this are obvious, otherwise 
the user of the restrictive right might be extended in all 
sorts of ways not-contemplated by the servient owner, the 
burthen imposed on the servient tenement might be ur 
definitely increased, and the easement in relation to su he 
extended user would be nothing more than a right in gross. . z 
Thus, if a man is the owner of two houses and acqui 

à right of way over his neighbour's land for the advan 
of one of them, he exceeds the legal limits of his —— 
he uses it for the purpose of going te the other house." 
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à See Harris y. Flower § Sons (190, 753 Culliandoss v. Cleeeland (136 
i T 91 E. T. 816, supra, Chap. H ; I. i Ind. Jur., O. S. 15; Harris — 
240 2, App. VIL gone an utes. T- BAe 
oe Pleo ay (1885), 1 Mody 190 App. VII. The rule that a ri — 

acquired for one purpo⸗e je | 











å . 
SEE) : 

The same principle was recognised by the House of Lords Simpson v. — 

in the case of Simpson v. The Magor of Grodmanches er} Ths oe — 
where the appellant sued the respondent corporation for an — 
injunction to restrain them from trespassing upon or inter- ri T 
fering with his locks on the River Ouse? The respondent | 





corporation set up in defence a prescriptive right to open 
such locks in time of flood in order to protect their lands from whee 
inundation. The House decided in their favour. In the — 
course of his judgment Lord Watson says?: “If the appellant y 
“had been able to shew that the corporation had carried their : 
“ operations beyond. what was necessary to protect their own — 
“ lands, so as to clear other lands of flood water when their a l 
“own were neither flooded nor threatened with inundation, * 
“the appellant would have been entitled to resttain the — 
respondents from doing more than was reasonably necessary — 
“in order to protect their dominant lands. But he has made 
“no such complaint and there is no evidence in this case 
“which could support 1t.” 
Another essential rule relating to the use of easements Dominant 
is that the dominant owner shall exercise his right in the CVNCT mit č 
mode least onerous to the servient owner.’ right in mode 
—— least onerous 
[his rule proceeds upon the same ground as the last, to servient 
namely, that as an easement in restricting the ordinary rights" 
of property imposes a burthen upon the servient tenement, 
such burthen shall be made as light as possible consistently 
~ with the proper and necessary enjoyment of the easement. 
This rule finds its ordinary illustration in the case of 
uftirmative easements, as where a man having the selection 
of a right of way over his neighbour's land is bound to 


exercise his choice in a reasonable manner, the proper measure 
e 
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~ for another falls within the same prin- — * Absøn v. Fenton (1823), 1 B. & C., 
AG : ciple. See Senhouse v, Christian (1787), 195; Dudley v. Horton (1826), 4 L. J, 
Ga -= IT. R560; 1R. R., 300; andtheother Ch. (O. S.), 104; Chunder Coomar Moo- 
~ Cases infra under “Extent and mode of Lerjee v. Koylash Chunder Sett (4381), 


_ enjoyment of easements of way,” I. L. R., 7 Cal., 665; on appeal, I. L. R., 
-1 (1897) App. Cas., 696, 8 Cal., 677; I. E. Act, s. 22, App. VIT. 


2? At p. 102, i . J 





ss af servient 








| 
. 
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of his conduct being What a reasonable man would do anda 
similar cireumstances en his own land.! , a 

If possible, he must take the nearest way.” a 

So where a man has a right of way over his neighbour's — 
land for a particular purpose, the law imposes upon him the — 
duty of exercising his easement in a way which will least 
affect the servient owner in his enjoyment of the servient 


tenement.’ 


( 472 ) 








J 


And it is not only the servient ‘owner who is entitled — 


complain of an excessive, improper, or offensive user, but also 
any person having a right of easement over the same subject a 


matter.* 


Correlative to this obligation on the part of the owner of © 
the dominant tenement is the obligation imposed on the — 
owner of the servient tenement that he shall not so deal with : 
it as to render the easement over it incapable of being enjoyed, — 
or more difficult of enjoyment, by the owner of the dominant 


tenement.® 


This obligation extends also to all accessory easements — q 
necessary for the full and free enjoyment of the principi 


easement.® 


tenement.’ 


1 Abson v. Fenton, ubi sup. 
2 Wimbledon and Putney Commons Con- 
sercators v. Dizon (1875), 1 Ch. D., 362. 
3 Chunder Coomar Mookerjeev. Koylash 
Chunder Seti, ubi sup. 
* Jhid, * 
| § Jones. Pritchard (1908), 1 Ch., 630 
(687) ; 24 limes L. R., 309 (310); Gale 
on Easements, 8th Ed., p. 507; and see 
further infra, Pot IM o ei 
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On this principle neither owner of a divided — 
can pull down his half of the wall or stop up his half of any — 
flue used for the purpose of the other owner's house.’ G 

It is a rule of general application that the owner of the — 
dominant tenement cannot by any additional or changed — 
user thereof throw an increased burthen on the servient 
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® Gale, ubi sup. coi — 
* Jones v. Pritchard, ubi sup. — s 
$ Cooper v. Hubbock (1860), 80 B 
160; 7 Jur. N.S., 457; Tapling v- 
(1865), 11 H. L. C., 290; Lanfra 
Mackenzie (1867), L. R., 4 Eq., 421 ( 
Wimbledon and Putney ag 
sercators v. Dixon (1875), 1 Ch. D D., 3 
Bradburn v. Morris (1876), 3¢ oh 
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Thus, it has been held that a right of way used for the 
advantage of a tenement while it continued as farming lfind 
could not be used either for building purposes whilst the 
tenement was being converted into a building site, or for all 
purposes connected with the houses whén they had been 


erected. 


The test to be applied in each 


case is whether any 


additional burthen has been, or will be, imposed on the 
servient tenement by the’way in which the dominant owner 
has used or seeks to use this easement.” 

Thus, where no additional burthen was imposed on the 
servient tenement, a way used for agricultural purposes was 
allowed to be used for the purposes of a factory.” 

In regard to easements of light, the effect of an Alteration 
of the dominant tenement will hereafter be more particularly 
considered in connection with the abandonment and forfeiture 


of such easements*; 


for the present it is sufficient to state 


that any alteration in the ancient lights which in a sensible 
degree prejudices the owner of the servient tenement or 
diminishes the enjoyment of his property is an infringement 
of the above rule and a material alteration according to the 


decisions.” 


The opening of a new window in a substantially different 
position from that occupied by an old window, or the enlarge- 
| ment of an old window so as substantially to destroy its 

identity, is a material alteration,® for which, as will be seen, 


Å- — —— —— TTT — — — — — —— — — — — — —— M — — 


Bore (1881), I. L. R., 7 Cal., 453; Scott 
v. ape (1886), 31 Ch. D., 554; Jezang 
v. Whittle (1899), I. L. R., 23 Bom., 


595; Desai BhM®orai v. Desai Chunilal . 


(1899), I. L. R., 24 Bom., 188; Bai 
Hariganga +. Tricam/al (1902), I.L. R., 
26 Bom., 374; Colls v. Home and Colonial 
Stores, Ltd. (1904), App. Cas., 179 (202) ; 
Miner's Safe Co., Ltd. v. G. N. and 
“ty Ry. Co. (A907), 1 Ch., 203 (226) ; 
-inkerson v. Connelly (1907), 1 Ch., 678. 
1 Wimbledon and Putney Commons Con- 
sercators V. Dixon: Desai Bhaoorai v. 
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Desai Chunilal, ubi sup.; and see further 
infra, C. 

2 Jesang v. Whittle, ubi žup. 

z Ibid. 
'4 See Chap. IX, Part II, C (1) and 
D (2). 

5$ Cooper v. Hubbock, ubi sup., and see 
the cases cited in the next footnote. 


* * Cooper v. Hubbock (1862), 30 Beav., 


160; 7 Jur. N. S., 457; Tapiig v. 
Jones (1265), 11 H. L. C., 290; Scott v. 
Pape (1886), 31 Ch. D.; 554; Coll: v. 
Home and Colonial Stores, Ltd, (1904), 






































the servient owner has his remedy in acts of obstruction a on 
the-servient tenement.’ — 
According to English law, the owner of ancient lights can 
alter in form and structure the aperture through which | 
— obtains his light even so as to increase the amount of such — 
* light, provided he does not destroy the substantial identity of 
Oke the ancient light.2 Thus, it has been held in England that - 
— the removal of old casements and the substitution in their 
ts place of others of lighter construction without increasing the 
aperture occupied by their frames but resulting in an — J 
w access of light and air, is not such additional user as the ser- J 
pa vient owner will be entitled to obstruct.” p- 
‘4B. Act,s.28, As regards the measure of the prescriptive right to light, 
Aa the law ar enacted by section 28 (c) of the Indian Easements — 
ee Act is not in accord with the English law as finally settled by 
the decision in Colls v. Home and Colonial Stores, Limited,’ 
and it would accordingly appear that under the Indian Ease- — 
ments Act any alteration in ancient lights which increased the 4 
quantity of light and air accustomed to enter the aperture = 
during g the whole of the préscriptive period would constitute an — 
excessive user which the servient owner, subject to the pro- 
visions of section 31,5 would be entitled to obstruct on the 
servient tenement. But it is presumed that in Bengal and — 
in other parts of British India where the Indian Easements — 
Act is not in force the English law would still be applied. 
The opening of the new window or any substantial alteram 
tion in the identity of the old one is not a wrongful, but an — 
innocent, act on the part of the dominant owner who may use 
his land as he pleases, but the servient owner is at liberty 
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App. Cas., 179 (196) (202) ; -lnterson v. 
Connelly (1906), 2? Ch., 544; (1907), 1 Ch, 
| 678; Andrews v. Waite (1907), 2 Ch., 

500; Provabutty Dabee v. Mohendro Lall 
rh (1881), I. L. R., 7 Cal., 453; Bai, 
Aarigangu v. Tricamlal (ieee), I. La Roy 

28 Bom, 374. * 
— Baga 

eee a * Turner y. E Span cs), 1 
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ubi sup. 


TT, Part I, and App. V a j — 


Sm., 467; 30 L. J. N. S. Ch., 801; me i 
see Cooper v, Hubbock; Scott v, Pape 
Colls v. Home and Colonial Stores, td.; 
Ankerson v. Connelly : Andrews v, } We | 
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3 Turner v. Spooner, ubi sup. | = i 
-4 (1904) App. Cas., 179; Tego Di 


3 See ADP: Vil. 
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4 pith reference to the question of obstrae- t hid, 





to counteract it by building on his own* land, subject to the 
conditions which*the law imposes.’ e 

Such additional user, whilst not ifereasing the original 
easement, cannot diminish it so as to deprive the dominant 
owner of his right to so much light as may reasonably be 
required for the ordinary user of inhabitancy and business.” 

Any act on the part of the dominant owner which sub- 
stantially increases the burthen on the servient tenement 
may be obstructed thereon by the owner thereof. 

It will be perceived that this right of obstruction is really 
one of the ordinary rights of ownership available either before 
the acquisition of the easement by what is technically known 
as “interruption,” or after the acquisition of the easement 
when the limits of the right are exceeded. ə 

In the case of affirmative easements the obstruction must 
be the obstruction of a trespass, whereas in the case of 
negative easements the obstruction is the rightful act of the 
servient owner counteracting the no less rightful act of the 
dominant owner. 

Thus, to put the case of an affirmative easement, 1f a man 
who has acquired a right to irrigate his land by placing a 
hoard or fender across a stream fastens the board or fender 
by means of stakes, which proceeding he has no prescrip- 
tion to justify, the person whose rights in the stream are 
restricted by* the easement may remove the stakes, but not 


the board.” 


So if a man having acquired a right to a stone weir erects 


buttresses, the person whose ordinary rights of property are 


restricted by the stone weir, may remove the buttresses, though 


he may not demolish the weir.“ 
kód 





! See Tapling v. Jones (1865), 11 Ñ. L- tion of excessive user by servient owner. 
C., 290; Aynsley v. Glocer (1874), L. R., 2? See Colls v. Homeand Colonial Stores, 
18 Eq, 544; L. R., 10 Ch. — d., nbi sup., and further, Chap. IX, 
- Seotl v. — (1886), 31 Ch. D., 554: Part II, D (2). 

E Pr Dabee v. Mohendro Lall Bose 3 Grensdade v, Halliday ( 1a), 6 
(1831), I. L. R. 7 Cal., 453, and jafra Bing., 379. 
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Tn case of So, too, in regard to an easement of light, any alteration in’ E 
Tight, right the dominant tenemeyt substantially changłng its identity, 
| ae ipae or the identity of the ancient lights, will constitute an exces- 


k sive user which the owner of the servient tenement may 
obstruct on his owr land.? — 
But, in the case of an easement of light, it is now well J 
rs zs, í established that this right of obstruction is subject to certain — sy 


— limitations, which were authoritatively laid down by the House 
Ta of Lords in Tapling v. Jones.” q 


— 


Renshaw v. The earlier cases of Renshaw v. Bean? and H utchinsony. 
-Hatchinson y, Copestake * had decided that if the owner of a dwelling-house — 
peste, vith ancient lights opens new windows in such a position as 
£3 that the new windows cannot conveniently be obstructed by 
a tlre serviont owner without obstructing the old, the latter has, — 
nevertheless, the right to obstruct so long as the new windows | 
continue in existence. q | 
An examination of the judgments in these cases shews, — 
that the opening of the new windows was treated as a wrong- E 
ful act done by the owner of the ancient lights, which occasions 
the loss of the old right he possessed.’ 3 
But in Tapling v. Jones? the House of Lords took the | 
opposite view, and in overruling Renshaw v. Bean and | 
Hutchinson v. Copestake (so far as the judgments therein — 
are based on Renshaw v. Bean 7), decided that if the owner of — 


“ 
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t See the cases above cited in reference — infra; see Newsou Vv. Pender (1884) — 
to a material alteration, and Chandlery. 27 Ch. D., 55, 56, 60, 61. = . 
re (1811), 3 Camp., 80. è Per Lord Westbury, L.C., in Taplin 

s (1865) 11 H. L. C., 290, and sce v. Jones (1865), 11 H. L. C., 290. Itis 
infra. doubtful, however, whether this criticism 

3 (1852) 18 Q. B., 112. ca be applied to the judgments. i d 

* (1860) § C. B. N. S., 102 in the Blackburn, J., and Cheanell and Bram- 
Common Pleas, and similarly thè judg- well, BB., ia the Court of Exchet juer 
ments of Crompton and Hill, JJ., in the (1864), 9 C. B. N.S., 863, — k 
Court of Exchequer (1861), 9 C. B. N. S., a (1865) 11 H. L. C., 290. 
863, but it is questionable whether the ? i.e. the judgments in the Cor A nmo ) 
judgments of the other three judges Pleasand the judgments of Cromp yan 
(Blackburn, J., Channell and Bramwell, Hill, JJ., in the Court of — 
BB.) in the Court of Exchequer bear the supra. Dadiis v. Marshall — 
same construction, and are really at N. S., 720, appears to. tin: pai € 

variance with the decision * Posted Ye sameobjection _ — 
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ancient lights opens new windows or enlarges his old ones, 
the adjoining proprietor may so build as to obstruct the fiew 
openings, provided he can do so without obstructing the old ; 
otherwise he may not obstruct at all. 

Thus, instead of the dominant owner Idsing his old rights, 
the servient owner merely remains restricted in building to 
the extent of the old easement. 

In this connection the reasoning of the House of Lords in 
Lapling v. Jones clearly exposes the fundamental fallacy in- 
volved in the decision in Renshaw v. Bean, and in the opinions 
of the judges in J/lutchinson v. Copestake so far as they are 
based on Renshaw v. Bean, and shews that what is assumed 
to be a wrongful act in the earlier cases is merely the legitimate 
enjoyment by the dominant owner of his proprietoty rights, 
an innocent act. involving in the eye of the law no injury or 
wrong to the adjoining owner who is at liberty to build up 
against the new or enlarged openings, subject always to the 
condition that by so doing he does not obstruct the old 
windows, for no innocent act can destroy the existing right 
of the dominant owner, or give any enlarged right to the 
adjoining owner. 

But where a dominant owner has constructed new 
windows in the place of his old windows, and the new windows 
> do not substantially include the area of the old windows, but 

only a small portion thereof, he is not entitled to complain 
-õi an obstruction which shuts out the light from his new 
windows." 
And further, where the owner of the dominant tenement 
so reconstructs and changes it in character as to leave only 
a small portion of his anetient light in existence, he cannot 
afterwards “complain of any- interference therewith which 
before the rebuilding weuld not, according to the rule laid 
down in Colls’ case,? have entitled him to relief.” 








| t Newson v. Pender (1884), 27 Ch. D., see Chap. III, Part I. * 
* 43, and see Chap. IX, Part II, D (2). 3 Ankerson y. Connelly (1907), 1 Ch., 
— 2 (1904) App. Cas., 179, 196, 202, and 678, 
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In India the principle established in Tupling v. Jones, 
and applied in Scott w. Pape? in regard to the obstruction 
of new, or enlarged ancient, apertures,’ has been recognised __ 

F outside the Indian Easements Act, and by section 31 of 
the Indian Easeménts Act.’ ; 2 
Prorahntty In Provabutty Dabee v. Mohendro Lall Bose? Wilson, J., i 
2 Lali Said: “ With regard to the law, the question is set at rest by — * 
— ‘the judgment of the House of Lords in Tapling v. Jones, and 
it is clear that if a man has a right to light from a certain 
e “window and opens a new window, the owner of an adjoining 
“ house has a right to obstruct the new opening if he can do 
“so without obstructing the old, but if he cannot -obstruet 
“the new without obstructing the old, he must submit to the 
“burden.” ‘ 
Since Colly In this connection. however. the effect of the recent 
diy decision in Colls v. Home and Colonial Stores, Limited’ which 
efancient has finally settled the law in relation to the disturbance of 
aperture under i * 
—— general ancient lights, should not be lost sight of. | 
It has been seen that since that decision it is not enough 
that the light should be less than before; the obstruction in 
order to be actionable must amount to a nuisance. 

Thus, whilst under the previous law the enlargement of 
an ancient aperture laid the servient owner under the dis- 
advantage of submitting to it if he could not obstruct it ~~ 
without interfering with the pre-existing right, which, aceord- | 
ing to the rulings displaced by Colls’ case, was the right to 
the whole, or substantially the whole, amount of light which 
had had access to the ancient aperture, a similar alteration 
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1 Ubi sup. ee@ infra. 2 Bs 

2 (1886) 31 Ch, D., 554. .  * Provabutty Dabee v Mohendro Lall * na 

3 See this question further considered Bose (1881), I. L. R., 7 Cal., 453, — 
in Chap. IX, Part IT, in connection with = * Sve App. VII. ae ; 
the abandonment and forfeiture of ease- ^ (1881) I. L. R., 7 Cal., 453. — 


ments of light, in which respect the 7 These observations apply with eal 
- decision in Scott v. Pape, ubi sup., ha3 force to the enlargement of an sold 
x affected by Colls’ case (see window, Prorabutty Dabee v. Mohendr 
Andrews yv. Waite (1907), 2 Ch., 500, is Lall Bose: Scott v, Pape, ubi supe — at 
iy, eet mo tar as the psn of -$ (1904) App. Cas., 179. See this case 
the servient owner t bas = improved. fully considered in Chap i 
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* on Easements, 8th Ed., 547, 548, (e), and Chap, III, Part I, 
e7 2 bid, . (1877) 6 Ch. D., 284, 293, 
| E 3 Ankerswn v. — nbi tup, 


of the modern alteration. And the result is the same whether 


= mouth of the dominant owner to say, “ I have done no wrong ; Alen, 
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since Colls’ case not only cannot increase the burthen on the 
servient tenement, but actually places the servient owner in 
a better position than formerly by enabling him to obstruct 
without reference to the size of the ancient aperture, subject 
only to the condition that the obstruction of the enlarged 
aperture does not amount to a nuisance, for, though it is 
obvious that what would be an actionable obstruction of the 
enlarged aperture would also be an actionable obstruction of 
the ancient aperture, since the greater includes the less, the 
increased capacity for light on the dominant tenement would 
proportionately reduce the capacity for a nuisance on the 
servient tenement.’ 

So, too, since Colls’ case, it is really by deereasing the since Colls 
size of the old opening that the dominant owner ‘nereases ot accel 
the burthen on the servient tenement,* and is accordingly —— — 
precluded from complaining of an obstruction which before 
the change was effected would not have been an actionable 
nuisance.” 

The same reasoning would not of course apply to cases 
under the Indian Easements Act.* 

In the case of an easement of support, an alteration of the In case of 
dominant tenement throwing a greater burthen on the servient sappari aii 
tenement than that justified by the acquired right has this o eaa 
result that the servient owner is not liable for any damage servient tene- 


which his acts may have caused the dominaat owner by reason ae 








the alteration was the act of the dominant owner or a third ) 
—— In either case, as Lord Justice James points out in — 


Corporation of Birmingham v. Allen, it does not he in the Corporation af. fe 
irmingham ¥. ; 






“ I have done nothing that I was not lawfully entitled to do. 
“I have worked out mysmines under my land as far as I 
“might lawfully do so, and, having done that, I have now 





* 
1 See farther in this connection, Gale 4 See supra under J. E. Act, s. 28, cl, 














: 
“a cavity under my land, and I now warn you, my neighbour, 
“phat you must not follow my example and work your mines, 
“ because if you work your mines in addition to my working — 
“ my mines you will let down my house or the surface from 
“which I have removed my support.” The Lord Justice cites 
authfority against a position of that kind. He says: ‘‘ In the 
“ease of the Court of Exchequer, Partridge v. Scott,’ as it 
“appears to me, we have a direct authority for saying that 
“where a man has himself diminished the subjacent support 
“of his own land, he has no right of action or complaint 
‘against his neighbour whose acts by reason of that previous 
“weakening have caused subsidence of the plaintiffs soil. 
“ That we have authority for.” 

In the case first above cited it appeared in evidence that 
between the land of the plaintiffs and that of the defendants 
who were colliery owners, there was an intermediate piece of 
land the coal under which had been worked out some years 
before by a third party. The effect of such excavation was 
that when the defendants came to work the coal under their 
land, subsidence was caused of the surface of the plaintiffs’ 
land and the buildings thereon erected, and on these facts 
the plaintiffs asked for an injunction against the defendants. 

The plaintiffs themselves, or their predecessors in title, 
had allowed coal to be extracted from under their land, and it 
was found that such excavation did interfere with the support 
and increase subsidence, though not materially. — 

The Master of the Rolls decided that the plaintiffs’ case 
failed because the defendants could not be considered adjacent 
owners so as to be lable for support, and the acts of the 
plaintiffs and the intervening owners, by reason whereof the 
subsidence has occurred, could not deprive the éefendants of- 
the right of working their mines as they pleased, even if such © 
working caused damage to the plaintiffs. — 

This decision was affirmed by the Court of Appeal. Lord d 
Justice James made the following observations ° : “ I agree With  — 








ı (1838) 3 M, & W., 220. . = Ubi sup. at p. 292. te 
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“the Master of the Rolls that it seems a very startling thing 

‘ to say that a man who has got a proper ty in valuable mines : 
‘cean be deprived of those valuable mines because some one — 
“else between him and somebody else, a third person, has e 
‘been doing something with his property: Whatever you call 

“it, an easement or a natural right incident to property, or a 

“right of property, it seems to me those are only different 

‘ modes of expressing the origin of the right, and do not 
‘“‘express any difference in the right itself. Whatever it be, 

“there must be, whether you use those terms or not, the idea 

“and the substance of a dominant and servient tenement ; 

“and it does seem to me rather startling to find that the 
“servient tenement can have its servitude or obligation 
“increased by the act of the owner of the dominant*tenement, 

“or by the act of a third person intervening between the 

“ owners of the dominant and servient tenement.” 





By section 29 of the Indian Easements Act no easement Effect of ih 
is affected by any change in the extent of the dominant or fiminution y 
servient tenement, except where the extent of an easement °f dominant 


tenement by l 
being proportionate to the extent of the dominant tenement, alluvion or 


diluvion. 
the easement is proportionately increased or diminished accord- — 
ing as the dominant tenement is increased by alluyion or 
diminished by diluyion.' aoe 

The severance or partition of the dominant tenement into Effect of 
two or more parts annexes all its easements to the severed tition of a b 
pôrtions, but the limits of the rights remain what they were —— — 
at the time of severance, for no additional burthen can by — 
reason thereof be —— on the servient tenement.” 

In Tyrringham’s case,’ it was resolved that common appen- Tyrringham's 
dant may be apportioned? because it is of common right ;“” | 
so if A haS common appendant to 20 acres of land, and 
enfeoffs B of part of the said 20 acres, the common shall 
be apportioned, and B shall haye common pro rata and no 


















i See App. VII. Easements, 8th Ed., pp. 86, 496; and 
* See Ram Pershad Narain Tewaree v, infra, the English authorities, 
Court of Wards (1874), 21 W. R., 152; * (1584) 4 Rep., 366. 
I, E. Act, s. 30, App. VII; Gale on 
P, E 








prejudice accrues to the tenant of the land in which common 
is to be had, for he shall not be charged with more upon the 
matter than he was before the severance.’ 
~ Cedling +. In Codling v. Johnson? the defendant in an action for 
—— trespass pleaded a right of way in respect of land which had 
es formerly been part of an uninclosed common, but which had 
— afterwards been inelosed under the provisions of an Act of 
Parliament and allotted to the defendant’s ancestor. The 
es existence of an immemorial right of way having been proved, 
Js the Court decided that the defendant and each of the allottees 
of land within the inclosure were entitled to a right of way. 
Harris v. In Harris v. Drewe? it was held that the right to sit im a 
rai pew may be apportioned, so where a pew has been appropriated 
to a particular house and the house is afterwards divided into 
two parts, the occupiers of each part have some right to the 
pew and may maintain an action in respect of it. 
Position of A person claiming an easement after partition or severance 
acai Of the dominant tenement must shew that he comes within 


aa ing easement 
* arter ee the deseription of the grantee of the easement, either being 
~ tenement. the grantee himself or claiming through him, and that the 
a easement has ceased to be appurtenant to the dominant tene- 
ment, as a whole, and belongs to the severed portion.“ 

Failure to shew this lost the plaintiff his case in Bowery. 
Mill A 

That was an action upon the case for obstruction of a 
right of way claimed by the plaintiff from his close unto and | 
along a certain stream or watercourse. It appeared at the 
trial that the close in respect of which the plaintiff claimed 
the right, abutted on the stream or watercourse in question, 
and had formerly constituted partel of one entire property 
called the King’s Head Inn or yard; but about five’years prior 
to action the occupier of the King’selead Inn had put upa 
pair of gates at the bottom of his yard, and had thereby 





e : a i. 
! See also Baring y. Abingdon (1892), * Bower v. Hill (1835), 2 Bing. N. C, ` 
2 Ch., pp. 395,402, . 839; 2 Scott, 535, s ' 
. (1829) 9 B. «& C., 33, s Uhi up, 
+ (1831) 2 P., & Ad., 164, 
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separated the vard from the stream or watercourse, leaving 
the space of ground between the yard and the stream in 
possession of the plaintiff. There had been no user of the 
stream for the last sixteen years, but before that period it 
appeared that there had been a user for various purposes. 

Littledale, J., directed a non-suit on two grounds, the one 
which is material to the present question being that the right 
of way had been proved to belong to the King’s Head Inn 
and yard as one entire subject. 

A rule, which was granted by the Court of Common Pleas 
to set aside the non-suit, was discharged on the same ground, 
the Court rejecting, as an unreasonable construction of the 
grant of the easement as appurtenant to the King’s Head 
Inn and yard as a whole, the plaintiff's contention that the 
right of easement attached to each and every part of the 
land which formed any part of the King’s Head yard, and 
that as he, the plaintiff, had the possession of the frontage 
of the ground adjoining to the stream, he had also a right of 
passage which was the subject of the grant; since the grant 
itself, if presumed to have ever existed, was still in full force, 
and there had been no release or extinguishment of the 
original easement, but only a temporary suspension of it, 
nor was there any incapacity on the part of the occupier of the 
King’s Head Inn to resume the use of it. Independently of 
this there was the broad ground that if the grant had been 
produced in evidence, the plaintiff could not have brought 
himself within the description of the grantee. 

In Newcomen V. Coulson} which was a case of a severance 
of lands under an Inclosure Act, Jessel, M.R., said: ‘ The 
‘first point made was this: It was said that as this was a 
“grant to the owner, and owners for the time being, of the 
— hava if the lands became severed, the owners of the severed 
3 portions could not exercise the right of way. I am of 
a opinion the law is quite cleax the other way. Where the 
“ grant is in respect of the lands and not in respect ef the 


¥ (1877) 5 Ch. D., 133, 
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“person, it is severed when the lands are severed, that is, 
“it goes with every part of the severed lands. On principle, 
“this is clear.” 

Section 30 of the Indian Easements Act provides that 
where „a dominant heritage is divided between two or more 
persons, the easement becomes annexed to each of the shares, 
but not so as to increase substantially the burden on the ser- 
vient heritage; provided that such annexation is consistent 
with the terms of the instrument, decree or revenue proceed- 
ing (if any) under which the division was made, and in the 
case of prescriptive rights, with the user during the prescriptive 
period.’ 

Subject to the rule above stated that the owner of an 
easement may not place a new burthen or restriction upon 
the servient tenement, or do anything whereby the original 
and rightful burthen or restriction 1s increased, a dominant 
owner has the right to alter the mode and place of enjoyment 
of the easement.” 

Thus, an alteration affecting the quality merely of the 
dominant tenement and not its substance will not destroy an 
easement of light appurtenant to it.’ 

Upon the same principle it has been held that the con- 
version of fulling mills into corn mills is not such a change 
of the mode of enjoyment as will affect the right to the use of | 
a watercourse for working the mills.* | 

Similarly, in the case of an easement to pollute water, 
the method of the pollution may be changed so long as the 
pollution itself is not increased.° 

So, too, a change by the owner of the dominant tenement 
not in the purpose for which a way fs used,“ or in the direction = 
of the way,’ but in the system by which such’ pur pose is 
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! See App. VII. 

? See I. E. Act, s. 23, and exception, 
and thelustrations, App. VII. 

3 See Colls v. Home and Colonial Stores, 
Ltd. (1904), App. Cas., 179, 202, 211, 
explaining Martin v. Goble (1808), 1 
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Camp., 320. E. 
t Luttrel’s case (1738), 4 Rep. 86a. e. 
5 Baxendale v. McMurray (1867), Le 

R., 2 Ch. App., 790. 
ê See infra, C (2). 
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effected, is not necessarily such a material aggravation of 
the easement as to entitle the ser vient owner to iĝ dis- 
continuance.’ 

Thus, an easement of way used for the purpose of cleaning a * 
the privies of the dominant owner is notmaterially aggravated — 
by a change of system which causes such privies to be cleansed 
daily instead of less frequently as before.* 





B.—Rules as to the extent and mode of enjoyment of > 
Easements in relation to the different methods of 
acquisition. 
(1) Kasements created by deed of grant. 


The general rule that the extent and mode of-enjoyment General rule. 
of easements created by deed of grant are limited by the par- -Fa 
ticular instrument from which the rights and intentions of ‘ 
the parties are to be ascertained,’ must be taken with this | 
qualification that, in construing the terms of a grant, reference Qualifications __ 
should be made, whenever necessary, to the state of sur- | 
rounding circumstances existing at the time of the grant,‘ so 
that the right of user claimed may be reasonably consistent 
therewith.’ 
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! Jadulal Mullick v. Gopal Chandra (1878), 8 Ch. D., 415; Roe v. Siddons 
Mukerji (1886F I. L. R., 13 Cal., 156; (1888), 22 Q. B. D., 224 (233); Morgan 
La R., 13 Ind. App., 77. v. Kirby (1878), I. L. R., 2 Mad., 46, 54, 

z Ibid. 57. See also Myers v. Catterson (1889), 

3 Hodgson v. Field (1806), 7 East., 613; 43 Ch. D., 470, and in particular the 
-Alan v. Gomme (1840), 11 A. & E., 759; judgment of Bowen, L.J., Ibid., at p. 480; 
Henning v. Burnet (1852), 8 Exch., 187; Broomfield v. Williams (1897), 1 Ch. at 
Northam v. Hurley (1853), 1 E. & B., p.615. The same rale applies to devises, 
665; Whitehead v. Parks (1858), 8 H. Phillips v. Low (1892), 1 Ch., 47; Milner's 





& N., 870; 27 Ip J. Exch., 169; Williams 


v. James (1867), L. R., 2 C. P., 577; and“ 


see J. E. Act, s. 28, App. VII. a 
‘ As to the time at which the rights of 
the parties tò a conveyance executed in 


Safe Co., Lid. v. G. N. and City Ry. Co. 
(1907), 1 Ch., 208. In any such inquiry 
the purpose for which the dominant tene- 
ment has been granted and the state of 
the grantor’s knowledge at the time of the 


pursuance of an agreement are to be grant are material elements in ascertain- 


ascertained, see supra, p. 341. 

5 Wood v. Saunders (1875), 44 L. J. 
Ch., 514; Kay v. Oxley (1875), L. R., 10 
Q. B., 360 (368); Cannon v. Villars 


ing the intention of the parties and the 
extent of the easement, see Caledoman 


Ry. Co. v. Sprot (1856), 2 Macq., Se. 
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Where, however, there is nothing in the circumstances of 
the cise, or in the situation of the parties, or in the situation 
of the land, to restrict the extent and mode of enjoyment of 

° the right granted, the words of the deed or act granting the 
right should have their fall operation.’ 


































(2) (aast.casemen ts, 


a The extent and mode of enjoyment of qrasi-easements 

A must be measured by the extent and mode of their enjoyment 
at the time of the severance of the dominant and servient 
tenements. 

The rule in Wheeldon v. Burrows? points obviously to 
this conelusion, and the decision in Qwuicke v. Chapman® 
supports it. 

The rule in Wheeldon v. Burrows (already noticed in 
reference to the acquisition of quasi-easements) is that on 
the grant by the owner of an entire property of part of that 
property as if is then used and enjoyed, there will pass to 
the grantee all those continuous and apparent easements, 
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meaning gvesi-easements, which are necessary to the reason- 
— able enjoyment of the property granted, and which have been 
— and are at the time of the grant used by the owner of the 
— entirety for the benefit of the part granted.' 











(3) easements of necessity, 
~ 


In the case of an easement of necessity the rule broadly 
stated is that the user of the right must be limited by the E 
actual necessity of the case. = 
In Holmes v. Goring® Best, G.J. after referring to the 
EEE steiner stare the neture of it is 


omainen liS; Robinwa ve Rys Co. (1875), Le R., 10 Ch: App. 586. 
© (19I3):12 Ch. D., p 40. See a * 
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“considered, will be found to be nothing else than a way by 


“ grant,” proceeds to enunciate the correct rule. It is a tant, — 
he says, “of no more than the cireuiastances which raise the i 
“implication of necessity require should pass. If it were ` ; 


“otherwise, this inconvenience might follow, that a party 
“ might retain a way over 1000 yards of another's land, when 





“by a subsequent purchase he might reach his destination ae 
“ by passing over 100 yards of his own. A grant, therefore, 
“arising out of the implication of necessity cannot be carried 
“ further than the necessity of the case requires, and this 
“principle consists with all the cases which have been 
“ decided.” l 
In relation to the use to which the dominant tenement may At what time 
be put, the question arises as to the point of time toxxhieh the re = 
actual necessity is to be referred. Is the actual necessity to be measured, s 
judged by the state of circumstances existing at the time of à 
+ the grant, or by the purposes for which at any future time the ; 
dominant tenement may be used? The answer is that the a 
state of circumstances existing at the time of the grant must —— 
determine the necessity of the case. Otherwise the necessity, 7 — 
which is the foundation of the right, might be converted into a E 
mere question of convenience, changing its character according * 
as the dominant owner chose to alter the mode of his enjoy- aes 





ment of the dominant tenement. Ee an : 
The pen is laid down in the case of Corporation of Corporation f 
Indon v. Riggs, where the question was raised whether the —— 
right to a way of necessity to and from a landlocked close | 
over the surrounding land is a general right of way for all 
purposes, or whether it is limited to such a right of way as 
- was suitable or necessary fer the enjoyment of the close in the 
condition itthappened to be atthe time the right first arose. 
The point was one of first impression and was elucidated by 
Sir George Jessel, the Master of the Rolls, in his usually clear 
and convincing manner. 
` After referring to an observation of Lord Chancellor Cairns 
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in Gayrord v. Moffat,’ ftom which it was obvious that that very 
eminent judge thought a way of necessity meant a way suit- 
able for the user of the premises at the time when the way of 
necessity was created, he proceeds as follows ? :— 
“ Well, now, if we try the case on principle—treating this 

“right of way as an exception to the rule—ought it to be 
“ treated as a larger exception than the necessity of the case 
“warrants? That of course brings us back to the question, 
* What does the necessity of the case require? The object of 
“implying the re-grant, as stated by the older judgas, was that 
“if you did not give the owner of the reserved close some right 
“of way or other, he could neither use nor occupy the reserved 
“close, nor derive any benefit from it. But what is the extent 
“of the benefit he is to have? Is he entitled to say, I have 
“reserved to myself more than that which enables me to enjoy 
“it as it is at the time of the grant? And if-that is the true 
* rule, that he is not to have more than necessity requires, © 
“as distinguished from what convenience may require, it 
“ appears to me that the right of way must be limited to that 
“which is necessary at the time of the grant; that is, he is 
“supposed to take a re-grant to himself of such a right of way 
“as will enable him to enjoy the reserved thing as it is. That 
“appears to me to be the meaning of a right of way of 
“necessity. If you imply more, you reserve to him not only 
“that which enables him to enjoy the thing he*has reserved 
“as it is, but that which enables him to enjoy it in the same p: 
“way and to the same extent as if he reserved a general right _ 
“of way for all purposes : that is—as in the case I have before 
“me—a man who reserves two acres of arable land in the _ 
“ middle of a large piece of land js to be entitled to cover theae 
“ reserved land with houses, and call on his grantee to allow — 
“him to make a wide metalled road up to it.” Ee 

“I do not think that is a fair meaning of a way 7 
“necessity: I think it must be limited by the necessity a 
“the time of — and that the man who does not take 
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‘ pains to secure an actual grant of a sight of way for all 

“* purposes is not entitled to be put in a better position than 

4 ‘to be able to enjoy that which he haf— at the time the grant 

“was made. Iam not aware of any other principles on which 
“this case ean be decided.” 

The English rule that a way of necessity must be limvted Feubai v. 
by the necessity at the time of grant was applied by the Bom- — ee 
bay High Court in the case of Esubai v. Damodar Ishvardas,' 
where the plaintiff having, on a piece of land surrounded by 
the defendant's land and granted to the plaintiffs predecessor 
in title for building purposes, erected a substantial building 
with a privy and claimed a right of way over the defendant's 
land to the privy as a way of necessity, it was held that the 
suitable enjoyment of the dwelling implied the use of a privy 
wherever it might be thought fit by the oceupants of the 
dwelling to build_one, and that the plaintiff was accordingly 
entitled to build a privy and consequently, also, to have a way 
of necessity for access by a sweeper to the privy when built. 

The same rule is observed in the second paragraph of fndian Ease- 
section 28 of the Indian Easements Act. — al s 

In considering the limits of a way of necessity, the extent 
to which and the purposes for which the way has been granted 
are proper questions to be determined. 

Thus in Serf v. Acton Local Board, where land was Serf v. Acton 
conveyed to the local board with knowledge on the part of the co A 
gr=ntors of the purpose for which it was to be used by the 
grantees, namely, that of sewage works, and the only way to 
the grantees’ land was a warple way over the grantor’s land 
and formerly used for the purposes of cultivation, it was held 
that such way passed to the,grantees for all necessary purposes 

in connection with the sewage works. 

On the creation of a way of necessity the person by whose Selection “= 
act the way is created, that is, the grantor, has the right to ae ce 
select the way, provided it be reasonably convenient to the made. — 
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grantee; but if he does not do so, the grantee has the right 
to select the way.' — a 
“ In the exercise of ¢his right the grantee must select such —* 
direction as a person of reasonable and ordinary skill would — 
select, and must adopt such mode of making the road as a- 
prulent and rational person would adopt, if he were making 
the read over his own land, and not over some one else’s.? 2 n 
In the case of a devise it is obviously impossible for the — 
testator, by whose act the way is created, and who is dead, to 
do any subsequent act of selection; and if the line of way — Me | 
depends on his intention it must be discovered from the a 
language of the will, understood with reference to the state- 
of the property.” 
Though it may be difficult to state what line the way is to 
take if the land before severance was so occupied as to afford _ 
no indication of what was the usual way in the testator’s time, 
yet it rarely happens that there has not been some occupation = 
of the land, as by a tenant, from which the measure of the = 
right on the basis of its enjoyment at the time the will was 
made, may be derived.‘ ; E 2 
When there is more than one means of access to the * 
grantee’s tenement over the grantor’s, the grantee is not — 
entitled to more than one way of necessity which the grantor, E 
or, failing him, the grantee, has the right to select according to 
the above-mentioned rule.° e i 
The expediency of relaxing this rule in India in defergnee 
to caste or religion has been suggested," but the suggestion 
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t clarke v. Rugge, 2 Roll, Abr., 60, “3 Pearson v. —— ubi sup. 
pl. 17; Clark v. Cogge (1607), Cro. Jac.. ' Jbid, 


Ili; Pearson v. Spencer (1863), 1 B. & "See Esubai v. Damodar IJshrai 
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` When once a way of necessity has, been ascertained, Ouce ascer- 
k ‘ tained cannot 
= neither the dominant owner nor the servient owner has thp pe varied. 

= right to vary it, It must remain the seme way so long as it 

= eontinues,! 

7 (4) Prescriptive easements, — 


— The extent and mode of enjoyment of prescriptive ease- General rule. 
ments, other than easements of light and air, and easements 

to pollute air and water, are to be measured by the user as 

proved.* i 

3 The first of the exceptions to the general rule above Exceptions. 
stated has already been fully considered.’ —— 

As to the second, it is necessary to refer to the case of Right to 
Crossley & Sons, Limited v. Lightowler,* which is the leading oe 
authority on the subject. 

The plaintiff sued for an injunction to restrain the defen- ¢ —— 
dants as occupiers of large dye-works from polluting the water Zipitomer. 
of a river in which the plaintiffs had riparian rights, and two 
questions, amongst others, arose for determination; first, 
whether there was a prescriptive right to pollute in the defen- 

dants, and secondly, if there was such right, what was the 
extent of it. 

It was proved in evidence that on the site of the dye- 
works established by the defendants in 1864, other dye-works 

had been use& by former occupiers for twenty years prior 
= to 1889, and the foul water from those works had been dis- 
— charged into the stream. It appeared that the pollution, 


= smee the defendants’ works had been in operation. 
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though similar in kind, was considerably less in degree than — 


— ! Pearion v, Spencer (1863),1 B. é S., 
= vel. 

? Howell v. King (1686), 1 Mod., 130; 
_ Lawton v, Ward (1697), 1 Ld. Raym., 
cae 203 Bealey v. Shaw (1805), 6 East, 209 ; 
a. Ballard v. Dyson (1808), 1 Taunt., 279 ; 
= Williams v. James (1867), L. R., 2 C. P., 
E 7; : —— — Co. v. Great macro 
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690); Desai Bhaoorai v. Desai Chunilal 
(1899), I. L. R., 24 Bom., 188; John 
White § Sons v. J. § M. White (1906), 
App. Cas., 72. See also I. E. Act, s. 28, 
cl. (e), App. VII. 

2 See Chap. HI, Part I, and —— 
ioe I, A 
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The first question having been established in favour of the — 
defendants. it was contended on their behalf that the extent 
of their prescriptive fright was to be measured by the means 
which they had of discharging their foul water into the river, 
and that if the watercourses used for such purpose by the 
former occupiers had not been enlarged, and it was proved 
they had remained the same, the plaintiffs had no ground of 

- complaint. :. 

In dealing with this contention Lord Chancellor Chelms- _ 
ford said: “In answer to this argument, howeyer, it may be | 
“observed that the right upon which the defendants insist is, __ 
“not to pour water, but to pour foul water into the Tebble, 
“It may be difficult to fix a limit to such a right where the 











“quantity of fouling to which the prescription extends has 

“not been far exceeded, but where the excess is considerable 3 

“the proof will be comparatively easy.” _- 

“The user which orginated the right must also be its 

“measure, and it cannot be enlarged to the prejudice of any __ 

“ other person.” J— 

This decision shews that the extent of an easement to 

ae pollute water is to be measured by the pollution as it existed — 

— at the commencement of the prescriptive period, and that 

— such pollution is to be ascertained not by the means of dis- 

* charge at the disposal of the owner of the easement, but by ey 

ae the amount of polluting matter which is poured into the 

— stream. To the same effect is section 28, clause (d), e the 
* sa Indian Easements Act. 


It appears that the mode of enjoyment of an easement 
to pollute may be changed either as regards the purpose for 
which the dominant tenement is used or as regards the 
material employed for such purpose, provided the a 
is not thereby substantially « or tangibly increased. 

Thus in Baxendale v. McMurray,2 where the plaintiff ix 
suing for an injunction contended that the defendant's user 
of an ancient paper mill had become unlawful because fot the 
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1 See App. VII. 2 (1867) L. R., 2 Ch. App., 790. 
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rags from which the paper had formerly been made during 
the prescriptive period a new vegetable fibre had been sub- 
stituted, it was held that in order to sucčeed it was not sufti- 
cient for the plaintiff to shew that the defendant was using in ‘ 
the manufacture of paper a new and different material, but 

that he must go further and shew that a greater amount of 

pollution and injury arose from the use of such material, and 

that the onus of so shewing lay on the plaintiff. 





C.—Extent and mode of enjoyment of Easements of Way. 
(1) Easement of way created by deed of grant. 


When an easement of way is created by deed of, grant General rule. 
or by will the extent and mode of its enjoyment must, in Question of 
conformity with the general rule, be ascertained from the en 
terms of the instrument itself, which are to be construed, if 
necessary, with reference to the circumstances existing at the 
date of the instrument.’ 

In Cannon v. Villars, which was an action to restrain the Cannon v. 
obstruction of a right of way, the defendant had entered into Viart, 


an agreement with the plaintiff to grant to him a lease of 


a house and a piece of vacant ground for the erection of a 
l workshop for the purposes of his business as a gas engineer. 
= If was a clause Uf the agreement that the plaantiff should not 
= obstræt a gateway belonging to the defendant which com- | 
7 = municated with a paved yard leading to the vacant ground -a | 
= except for the purposes of ingress and egress. The gateway a 
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= and'paved yard also constituted the only approach to the 
= stables of the defendant, who carried on business in adjoining 
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x = and vehicles to the plaintiff's workshop by blocking up the sa 
= gateway and yard with his vans, the plaintiff brought this ` — 
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-~ 1 See supra, Part I, B (1). A very 
-~ material circumstance to be taken into 
consideration is the nature of the locws 
~ ïn quo over which the way is granted, 
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Cannon v. Villars (1878), 8 Ch. D., 41d 
(420). 
2 Ubi sup, 











action. It was held that under the agreement the plaintiff 
was not restricted to a footway as the defendant contended, 

but that he had a general right of way as was reasonably 
required for the purposes of his business, and was entitled 

to an injunction accordingly. In the course of his judgment 

Jessel, M.R., said’: “ Now I will say a word or two about the 

“law. As I understand, the grant of a right of way per se 
“and nothing else may be a right of footway, or it may be a 
“ general right of way, that is a right of way not only for 
“people on foot but for people on horseback, for carts. 
“= carriages, and other vehicles. Which it is, is a question of 
“= construction of the grant, and that construction will of course 
“depend on the circumstances surrounding, so to speak, the 
“ execwiion of the instrument. Now one of those circumstances, 
“and a very material circumstance, is the nature of the locus 
“èn quo over which the right of way is gradted. If we find a 
“right of way granted over a metalled road with pavement on 
“* both sides existing at the time of the grant, the presumption 
“ would be that it was intended to be used for the purpose for 
“ which it was constructed, which is obviously the passage not 
“only of foot passengers, but of horsemen and carts. Again, 
“if we find the right of way granted along a piece of land 
$ capable of being used for the passage of carriages, and the 

“ grant is of a right of way to a place which is stated on the 

“face of the grant to be intended to be used or to be actually 

“used for a purpose which would necessarily or reasonably 

“require the passing of carriages, there again it must be 
“assumed that the grant of the right of way was intended to 
“be effectual for the purpose for which the place was designed 
“to be used, or was — tend. | wii ima Jaci the — 











regard to the nature of the road over whieh it is granted — : À 
the porpose for which it is intended to be used; and both — a 











à bid. at pp. 420, 421. where the same — was applied to a 
= See Mil ners Safe CO., Ltd. Ya G. N. a devi ise. ò — 
and City Ry. Co. (i907), 1 Ch., 208 (222), E u — v 


- 





( 495 ”) 


“these cireumstances may be legitimately called in aid in 
“ determining whether it is a general right of way, or a right 
“of way restricted to foot-passengers, cr restricted to foot- 
‘* passengers and horsemen or cattle, whf: th is generally called 
“a driftway, or a general right of wiy for carts, horses, 
“ carriages, and everything else.” 

But when the instrument is silent as to the purpose for 
which the way is*to be used, or expresses it in general terms, 
the question sometimes arises whether the measure of the 
right is to be defined by the actual use which is being made 
of the dominant tenement at the time of the grant or being 
unrestricted by the deed, is to be liberally construed in favour 
of the grantee. 

The question is not without difficulty and the authorities 
are conflicting and require examination, but the modern view 
appears to be that if the grant of the way is in general terms, 
it should receive a liberal construction consistently with the 
surrounding circumstances of the case, without restriction to 
the use that was made of the way at the time of the grant. 

In Senhouse v. Christian’ Ashhurst, J., states the question senhouse v. 
to be whether under the general grant for the purpose of 6?" 
carrying coals, the party “ has not a right to make any such 
“way as is necessary for the carrying of that commodity. 

“There are no_great collieries in the northern part of the 
“kingdom where they have not those framéd waggon-ways, 
“ and the case itself expressly states that the defendant cannot 
“ so commodiously enjoy this way in any other manher. There- e 
‘“ fore, under the original grant, he has a right to make a 
“framed waggon- way, which is necessary for the purpose of 
“carrying his coals.” It appeared that this kind of waggon- 
way had been introduced into fise since the date of the 
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* In Dand vy. Kingséote® the defendant under a — Dand v. Ringe ae 
= of coal mines “ together with a sufficient way-leave and stay- “”” TA 


— ‘“Jeave to and from the mines, with liberty of sinking and 
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“ digging pit and pits,” made a steam engine for the purpose 
of wiring and working the lower seams in the coalfield, con- 
structed a railroad aling which to carry his coal to a place of — 
shipment, and made *mbankments and cuttings in two other 
places for a railréad Which was abandoned. 

These three acts’ were complained of by the plaintiffs as 
acts of trespass, but as regards the first two it was held that 
under the reservation the defendant was not eonfined to such 
a description of way as was in use at the time of the grant or 
im such a direction as was then convenient, bub that accord- 
ing to the object of the reservation, which was to get coals 
beneficially to the owner of them, the defendant might have 
such a description of way and in such a direction as would 
be reasonably sufficient to enable the coal owner to get, from 
time to time, all the seams of coal to a reasonable profit. 

As regards the third alleged act of trespass it was held 
that the defendant having by his conduct shewn the railway 
in that direction was unnecessary, the plaintiff was entitled 
to recover for the damage occasioned by it. 

The next case which calls for notice is that of Allan v. 
Gomme,‘ in which the matter in issue was whether the grant 
of “a right of way and passage over a close to a stable and 
“loft over the same, and the space and opening under the 
“said loft, and then used as a wood-house”’ precluded the 
defendant from ùsing the right of way for the purposes of a i 
cottage which had been built on the site of the opening“under 
the loft. It was held that the meaning of such grant was not — 
to give the defendant the right of way claimed by him, but to” 
confine him “ to the use of the way to a place which should be- 
“in the same predicament as it*was at the time of making the — 
“deed,” - a K 

The Court came to the conclusion that the words “ then Ka = 
used as a wood-house” were descriptive merely and not — 
restrictive of any manner of using the way consistent with 
the ground being left open, but that if any — were 
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erected on it, it could no longer be considered as open for the 
purpose of the deed. 

That the case was one of first impression is apparent 
from the observation of Lord Denma‘), C.J., that “there is 
‘no direct authority to shew whether’ if the use of a place 
“to and from which a way is by expf%ss words reserved or 
“* granted, be completely changed, the way can still be con- 
‘* tinued to be used.” 

In Henning v. Burnet’ Parke, B., appears to have thought Fenning v. 
that the decision in Allan v. Gomme erred on the side of *—«. 
strictness, for he says— 

“In Allan v. Gomme œ more strict rule was laid down 
“than I should have been disposed to adopt; for it was said 
“that the defendant was confined to the use of the Way to a 
‘*‘ place which should be in the same predicament as it was at 
“the time of making the deed. No doubt, if a right of way 
“be granted for the purpose of being used as a way to a 
“cottage, and the cottage is changed into a tanyard, the right 
‘of way ceases, but if there is a general grant of all ways to 
‘a cottage, the right is not lost by reason of the cottage being 
“ altered.” = 

In Hawkins v. Carbines,? where a right of way WaS Jfawkins r. 
expressed to be through the gateway of the plaintiff “at all ©¢77"*: 
| reasonable times,” it was considered by the Court that the 
-~ defendants who pleaded the easement hada right to make — 
= use of the way for all purposes for which persons ordinarily — 
avail themselves of such a right, and were accordingly — 
= entitled, in the reasonable exercise of their right, to take 
= carts through the gateway, load and unload, turn round, , 
and go out again, although’ owing to an alteration of the — 
premises by the grantor subsequent to the grant, they could 
= not do so without slightly trenching upon = plaintiff's 
E —— 
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1 (1852) 8 Exch., 187, 192. in United Land Co. v. Great Eastern Ry, 
= "7 This expression of opinion was re- Co. (1873), L. R. 17 Eq., 158 (167). 
— — to with approval by — V.G, > (1857) 27 L. J. Exch., 44. 
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Finch v. Greet In a more recent case, that of Finch v. Great Western 
Western Ry. : ? l < — 
Co Ra®way Company,’ it was considered that the proper view to 


take of Allan v. Gom®e was that it established no — 
principle, but turned of the construction of a particular deed. 
Watts v. In Watts v. RKelsoy* the plaintiff and defendant were 
owners of two adjoiging properties which had formerly — 
belonged to the samé owner. The plaintiff's property was 
conveyed to him, together with a right of way through the — 
gateway of the vendor, which opened into premises afterwards — 





TEN purchased by the defendant, to a-wicket gate to be erected — A 
pa the plaintiff at a given point, leading into a piece of garden 4 
oe ground, part of the premises purchased by the plaintiff. The i 
TA plaintiff, having built a cart-shed on the piece of garden — 
ae: ground gear where the wicket gate was to be erected, claimed 
aie a right of way for carriages to it. k 


The defendant contended that the rigbt granted to “the * 
plaintiff by his conveyance was only a right of foot-way, but 
the Master of the Rolls held that the way, to which the — 
plaintiff was entitled, was not to be limited to a foot-way, but 
was a way for all purposes. a 

He thought that, on the construction of the deed, it was “5 
intended to give the plaintiff a right of way for all purposes, 

and that there was nothing to limit the right of way in any — 
particular manner. 

He admitted «the cases were difficult to Peconcile, and 
considered that the test as to whether the burthen was heavier _ 
than was originally intended, was not altogether a reliable 
one, as with respect to a right of way it would be very difficult — 
to say whether one burthen would be more onerous than 
another. o 

In United Land Conipqny v. Great Eastern Rall 
Company® the plaintiff Company had become the owner ol > 
certain lands through which the defendant Company's railw 
ran. In accordance with a clause in the Act, under whi 1e 
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! (1879) 5 Exch. D., 254. è (1875) L. R., 10 Ch. Apps, 586, — 
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the Eastern Union Railway Company, the predecessor in 
title of the defendant Company, acquired so much ofthe 
plaintiff Companys lands as were necessary for the purposes 
of a railway, four level crossings were nade for the convenient 
enjoyment and occupation of the rerrainmg lands, which at 
the time of making the railway be'onged to the Crown, 
and were marsh or pasture lands chiefly, but which afterwards 
passed into the ownership of the plaintiff Company and were 
offered by them for sale in building lots. 

The defendant Company having thereupon given notice to 
the plaintiff Company that the level crossings were not to be 
used by the owners of any of the houses so to be built the 
plaintiff Company filed their bill praying that the defendant 
Company might be restrained from obstructing the, plaintiff 
_ Company or their tenants from the free use of the level 
crossings. ~ 

The defendant Company contended that the plaintiff 
Company were entitled only to such use of the level crossings 
as was necessary for the convenient enjoyment and occupa- 
tion of the lands exactly in their then existing condition and 
for the purposes for which they were then being used, but 
the Appeal Court, agreeing with Malins, V.C., was unable to 
accept this restricted view of the plaintiff Company's rights. 
In the opinion of the Court there was nothing which could 
operate to restrain the Crown, or the persons avho claimed under 
the Grown, from using both level crossings for any purposes for 
which they could be used, subject, of course, to not improperly 
-- interrupting the traffic. Lord Justice Mellish, after distin- 
= gnishing the measure of a prescriptive right of way, said’: 

‘‘But when a right of way is created by grant, or by Act of 
“ Parliament,-then it must depend on the proper construc- 
“tion of the grant or Act ‘of Parliament, whether the right of 
“ way is to be used for all” purposes, or for only limited pur- 
“poses. No doubt there are authorities that, from the deserip- 
— : “ tioħ of the lands to which the right of way is annexed, and of 
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“that the way was intended to be limited to iho purposes. = 
“ But if there is no limit to the grant, the way may be used | : 3 
“ for all purposes.” i — 7 

The same principl, was applied in the later case of 
Newtomen v. Coulson,’ Jrhere it was decided that the allottees 
of inclosures were enfitled to use a way set out in pursuance 
of an award under an Inclosure Act not only for agricultural 
purposes for which the inclosures were being used at the time 
of the award, but for all purposes to which the land might be 
applied thereafter. 

Finch v. Great Western Railway Company? was decided on 
the same principle, and shews that where the grant of a way 
is genera] in its terms, the grantee is not confined to the user 
which existed at the time of grant, but may use the way for 
all purposes. a 

Thus, on the facts that where at the time of an award F 
a way had been set out from a highway to certain of the 
enclosed lands and used merely for agricultural purposes, but 
afterwards upon some of the enclosed lands purchased by 
them, the defendant Company had built a cattle pen adjoining 
their railway and used the way in question for the passage to 
and from the highway of cattle conveyed on their railway, it 
was held that there was nothing in the award to prevent such 
user of the way..« And it was pointed out tha there was a 
clear distinction between such a case and the case of where = 
there being a private right of way to one close it is used © 
colourably with the real intention of going to a different — 
though adjoining close, a mode of user which would not onl 
be an unauthorised extension of the grant itself, but contrary — 
to general principles, whether, the right of way arose by grani ; 4 


or prescription.® 3 































1 (1877) 5 Ch. D., 183. N. S., 81; Wiliams v. James (1867), Le 
2 (1879) 5 Exch. D., 254, explained ^ in R, 2C. P., 577 ; 16 L. T., 664; and se 


Harré v. Flower § Son (1905), 91 L. T., Harris v. — Sons (1905), OL. To, 
616, see infra. 816. In the case last cited the — 
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Bejore leaving the subject of the extent and mode of Cases of 
enjoyment of easements of way acquired by deed of granf, it naar: 
will be useful to notice a few cases wuch, by reason of the 

‘special construction placed upon the “arms of the grant, do 
not fall within any of the general rules’ \lready considered. 

In Selby v. The Crystal Palace [strict Gas Company" Selby v. Cr: stat 
it was held that where the owner of a property had laid it Gas Co. — 
out for building purposes and appropriated a portion of it 
to roads, and there had afterwards been a partition whereby 
the soil in the roads had vested in one of the co-sharers who 
covenanted that the owners and occupiers of all the land 
should have the full use and enjoyment of the roads “as if 
the same were public roads,” the defendant Company could 
on the requisition of the owners and occupiers break the soil met 
of the roads to lay down pipes without the assent of the 
covenantor and his representatives. 

In Metcalfe v. Westaway? it was held that the reservation Metealfev. 


: Á x a Westaway. 
to a railway company and their “assigns” of the free access 7 
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right of way, for the purpose of carrying 
building materials over the dominant 
tenement to be used on adjoining land 
belonging to them, and it was held 
that such a user was in excess of the 
grant and not permissible, and a declara- 


‘feattle pen, just as they might have 
‘‘ erected a slanghter-house upon it. To 
‘t my mind the case only turned on the 
‘* question of fact whether what the rail- 
‘way company did was for the enjoy- 
‘mènt of the dominant tenement in 


d tion was made accordingly. Inthesame ‘‘accordance With the right of way 
— case Finch v. G. W. Ry. Co., ubi sup., “granted. Similarly in the praesent case 
* was explained as follows by Romer, L.J.: the defendants might have erected a 
= F ‘* As to Finch v. G. W. Ry. Co., that, no =“ building on the land coloured pink and 
F ‘* doubt, is a case of considerable difficulty used it for a contractor's business, and 
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**__one which is upon the border line. I 
t eather that the judges in that case came 
‘i to the conclusion that what the railwîy 
** company were ving was done in sub- 
‘t stance for the due enjoyment of the 
t: dominant land. They were using? the 
‘t dominant land for the purpose of 


“penning cattle, and no doabt the cattle 
 **were intended ultimately to be sent all 


‘over the railway system. But the 
**ground of the decision was that the 


railway company were entitled to use 
= “the dominant land for the purpose of a 
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‘* made use of the right of way for that 
** purpose ; but what they are really doing 
‘‘here is, under guise of the enjoyment 


“of the dominant tenant, to try and 


‘t make the right of way become a right 
‘of way for the enjoyment of both 
“lands, the pink and the blue, and 
“using the land coloured pink as a mere 
‘continuation of the right of passage 
‘t from the pink to the blue.” = | ” 

' (1862) 30 Beay., 606. 

2 (1864) 3 L. J. C. P., 118. 
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to and from a slip for the purpose of working and — 
the same did not limit the word “ assigns ™ to persons 
taking an estate in the —* but could include a licensee of the @ 
Company. 

A grant of a way a particular class of persons is to te 
distinguished from a Zreneral right of way to a place, and 
confers a right of foot-way only.’ 

When a right is granted to use a road to or from any at 
of the dominant tenement and there is nothing in the grant — 
expressly limiting the grantee to one line of access, or to access 
only at the points, if any, where his land actually adjoins the 
way, the grantee is entitled to make use of any intervening 
strip of land belonging to the grantor between the road and 
the dominant tenement for the purpose of having access to 
the road, provided the right claimed is not unreasonable or — 
destructive of the object of the grant. In “other words, the 
grantee is not limited to one line or any particular points E 
of access, but is entitled to cross any intervening strip of land» 
belonging to the grantor, the denial of the right to use which 3 a 
would be inconsistent with the description contained in the 4 

e A right of way which is — by deed to the grantee, 
a “ his executors, administrators, and assigns, undertenants and 
“servants” has been held to extend to all ligensees of the 
grantee provided such extension of the right is consistent yith 
the necessary or reasonable user of the dominant tenement. 
In Nicol y. Beaumont * the right had been granted of — E 
on foot or with horses, cattle, carts and carriages over certain 
roads in the same manner and as fully as if the same roads 
were publie roads. 
ea It was held that this right of way in regard to its exte ont 
eri = manner of enjoyment ppe ee taken as subject to the 
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> is confined to a particular purpose, the jury ought not to — 
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= Chap. IV, Part IIpA (2). Inthisrespect 75; Ballard v. Dyson (1808), 1 Taunt., 
7 E: it will be observed that the words “in the 279; Williams v. James (1867), Le R., 2 


a C (1), and infra, C (2). 3 + (1808) 1 Tamt., 279. — 
| Howell v. King (1686), 1 Mod. 190; 5 (1838) 4 M. & W., 245. es — 
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same rules as a public right of way for the same purpose, and 
accordingly comprehended the use of the whole road and not 
merely the part which had been used gs the via trita.’ 

pP 








(2) Preseriptive rights of way. e 

It is a well-established proposition chat where there is a = 
right of way proved by user, the extent of the right must be a 
measured by the extent of the user. | x 
This proposition is a logical consequence of the general a: 
rule of prescription that the knowledge of the servient owner 3 





























is necessary to the acquisition of the right, for if there is 
no knowledge, there is no capability of interruption, and 
if there is no capability of imterruption, there can be no 
preseription.® 

Thus, a man cannot make use of a way during the pre- Way acquired — 
seriptive period for a particular purpose, and then when tance for n paronae S 
he has acquired an easement claim to use the way for for an ene 2 
an entirely different purpose. Nor does a right of way of pose. — 
any one kind necessarily include a right of way of any 
other kind. 

In Ballard v. Dyson,’ where the plaintiff claimed a right of Ballard v. 
way for cattle, but only proved a earriage-way, it was held “”“" 
that a carriage-way did not necessarily include a way for 


Tn Cowling v. Iligginson® Parke, B., said: “ If the way cng a 2 x 





1 As to public rights of way, seesupfr, Lawton v. Ward (1697), 1 Ld. Raym., 


same manner and as fully as if the mme C. P., 577; 16 L. T., 664; — a a 
_ roads were public roads” were the govern- Great Western Ry. Co. (1879), 5 Ex. Ch. 
-ing words in the grant. Inthe caseof a D., 254 (258); Jadulal Mullick v. Gopal 
_ private way simpliciter, the use of the (andra Mukerji (1886), I. L. RW 
or? road would not pass unless ex- Cal., 136; L. R., 13 Ind. App., 77. 
_pressly or impliedly granted, see expra, * See supra, Chap. VII, Part 1, B. 
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Wem edon 
and Putney 
fommons Conr- 


Similarly, it was held in Wimbledon and Putney Commons 
Coneervators v. Dixon* that immemorial user of a way over 

Da, ~~ Wimbledon Common fof, agricultural purposes did not authorise 
z its use for the purpose \f carting building materials to a place 











— on which houses wére tg be erected. $ 

Bradburn v. So, too, in Bradburf v. Morris? it was said, following the i 

— decision in the last-nientioned case, that evidence of the use ` 

of a road for twenty years for purely agricultural purposes — a 

was not of itself sufficient to prove a right to use the road i 

for the purpose of getting minerals, no minerals ever having 

been got on the lands in question. : 

And the same is the law in India.® : 

System by But as already observed, though the purpose for which ~ 

| rl pel aug the prescriptive right has been gained cannot be changed, 4 

be changed. vet the system by which such purpose is effected may be 

changed provided the burthen of the servient“tenement is not ; 

increased.‘ i 
Question — The statement of the general rule that one kind of right 

whether nght i — 

of way of of way does not necessarily include another must be taken 
ee with this explanation that the rule is not an absolute prohibi- 
—— > coche vay tion, as the use of the word ‘necessarily’’ shews, but is 
ae kind. qualified to this extent that, as the user is the recognised 
a indication of the extent of the prescriptive right, evidence of 
ere the user of any one kind of way may, if uncontradicted, be 


—— sufficient to raise the inference that a right of way of another 
— kind has been acquired. But it is entirely a matter of evidence 
= J— to be determined in each case upon the particular facts 
— established, and the rule is the same whether the question is 
ae as to a right of way of one kind including a right of way of 
another kind, or a right of way for several purposes being a 
right of way for general purposes. 

In Ballard v. Dyson, the — claimed a right ok 













Whittle (1899), I. L. R., 23 Bom., 595; 
I. E. Act, s. 28, cl. (a), ew Vu. 
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way for cattle along a narrow passage communicating with 
& building which at the time of the action was being used as 
a slaughter-house for oxen. 

It was proved that the plaintiffs building had anciently 
been a barn, but had not been used a^ such for a great many 
years, that for many years it had been utilised as a stable, 
that the plaintiffs predecessor had used i as a slaughter-house 
for hogs, and that the plaintiff had lately begun to drive fat 
oxen along the passage in question to the building for the 
purpose of killing them there. 

No other evidence was given of the user of the road for 
cattle. 

The defendant admitted a way for all manner of carriages, 
and produced no evidence to shew he had ever interrepted the 
plaintiff in driving his cattle along the passage. 

It further appeared that the passage, which was bounded 
by a row of houses, was so narrow that when carts or carriages 
were driven through it, passengers could not pass them, but 
were compelled on account of the limited space to retreat into 
the houses, and that they would be exposed to considerable 
danger if they were to meet horned cattle driven through it. 

Upon these facts the jury found a verdict- for the ~ 
defendant. <A rule nist obtained for a new trial was dis- 
charged on the ground that evidence of a prescriptive right 
of way for all manner of carriages did not necessarily prove 
a right of way for all manner of cattle. 

Chief Justice Mansfield’s judgment is important, and it 
will be useful to quote his own words. 

* After observing that the authority cited from Hawkins 
* only refers to Co. Litt., and that the passage in Co. Litt. does 
not prove that Lord Coke was of opinion that in the case of a 
private way, which must originate in a grant, of which, the 
grant itself being lost, usage alone indicates the extent, 

= evidence of a limited user could not be received to restrict 
the usual import of the grant, he proceeds :— - 

i “The general description given by Lord Coke does not 

_ “seem to touch the question. He refers to Bracton, lib. 4 foly 
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“232, who only says‘ there are iter, actus, and ria’; but says — 
“ nōta word to explain the meaning of either, or the difference : 
“between them. Nor fan I find in any ofthe books, nor even 
“in any nisi prius casį. any decision that throws light upon 
= the subject. A parsan has the ria or aditus over a farm — 

“with carts to bring * his tithe, but he can use it for no 
“other purpose.” 

“ I have always considered it as a matter of evidence, and | 
“a proper question for the jury, to find whether a right of 
‘way for cattle is to be presumed from the usage proved of a 
‘“eart-way. Consequently, although in certain cases a general .- 
‘way for the carriages may be good evidence, from which a jury 
‘may infer a right of this kind, yet it is only evidence; and 
“ they are to compare the reasons which they have for form- 
‘ing an opinion on either side. As well at the trial, as 
“since, I have thought that there might oftei: be good reasons 
“why a man should grant a right of carriage-way, and yet 
* no way for cattle.” 

“ That would be the case where a person who lived next 
“to a mews in London, should let a part of his own stable with 
“a right of carriage-way to it, which could be used with very 
“ little, if'any, inconvenience to himself; yet there it would be 
“a monstrous inference to conclude that, if a butcher could 
“establish a slaughter-house at the inner end of the mews 
“without being indictable for a nuisance, he might therefore 
“drive horned cattle to it, which would be an intolerable 
“annoyance to the grantor.” 

“ So cases may exist of a grant of land, where, from the _ 
“nature of the premises, permission must be given to drive 
“a cart to bring corn or the like, and that right might be | 
‘exercised without any inconvenience to the grantor: but it — E 
S rap not follow that cattle may %e driven there. The in- : = 

‘convenience in this case is a strong argument against the — 
o probability of the larger — . —— 

“I can find no case in which it has been decided that : a 
“ carriage-way necessarily implies a drift-way, though it 
* appears sometimes to have been taken for granted.” 
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2; In Cowling V. Higginson * the question at issue was whether Cowling v. 
P Mi i 
= a right of way pleaded by the defendant for horses, efrts, 990% 
— waggons, and carriages to a farm whic) the defendant partly 
occupied included a right of carting’ coals. The evidence 


shewed a user of the way for any pt'rposé for which. it was 
| wanted, and that it was never interrupté1, but it was proved by 
$ the plaintiff that no coals had been raised under the farm for 
the last seventy years. The defendant objected that the issue 
was whether there was a right of way for horses, carts, and 
carriages, whilst the plaintiff contended that the defendant by 
loading his earts with coal instead of agricultural produce had | 
exceeded his rights. The judge at the trial decided this point 
in favour of the plaintiff. On a rule obtained by the defendant 
the Court of Exchequer granted a new trial upon ¢he view 
that without giving any opinion as to the effect of the evidence 
there was evidence to go to the jury that the defendant had — 











a right to the way for all purposes. of 
Lord Abinger, C.B., said?: “I do not give any opinion * 
“upon the effect of the evidence; but I should certainly say g 


“that it is not a necessary inference of law, that a way for — 
“agricultural purposes is a way for all purposes, but that it is =a 
| “a question for the jury in each particular case, to be deter- 
= “mined upon the various facts established in each,ease. If 
“a way has heen used for several purposes there may be 
“a ground for inferring that there is a ritht of way for all 
— — but if the evidence shews a user for one purpose, 
‘or for particular purposes only, an inference of a general — — 
= “right would hardly be presumed. I wish to say nothing as to — 
— “the inference to be drawn by the jury in this particular case. he 
“Phe question is entirely for them to determine by the facts 
= “submitted to them.” ° 
Eeo Parke, B., said*: “If the way is confined to a particular * 
— purpose, the jury ought not to extend it, but if it is proved 
na — been used for a variety af purposes, then they might 
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— “ be warranted in finding a way for all. You must —— 
=x “to@ome extent, and whether in the present case to the extent — 
a “of establishing a right for agricultural purposes only, is 
| “ question for the jury” 

If a road leads 














































a park it may reasonably be inferred 
that*the right is to bed imited, but if it went over a common 
it might be a way for all purposes. Using a road as a foot- 
path would not be proof of a general right; nor would the 
user of a road for going to church only.’ Proof of a larger 
right of way would apparently include a smaNer. Thus 
proof of a carriage-way would establish a horse-way or 
foot-way.? 
Bat the extent of a right of way cannot be carried beyond 
the parpgses connected with the occupation of the land in its 
existing state, nor is it supposed that Baron Parke in his 
judgment in Cowling v. Higginson® intende to decide more 
than this, and his judgment is so explained in Wimbledon and 
Putney Commons Conservators v. Dixon,’ by Mellish, L.J., who | 
states the true rule to be as expressed by Lord Chief Justice 2 
Bovill in Williams v. James, that when a right of way to — i 
a piece of land is proved, then that is, unless something — 
appears to the contrary, a right of way for all purposes * 
according to the ordinary and reasonable use to which thè 
land might be applied at the time of the supposed grant. — 
In Cowling v. Higginson, Lord Abinger is careful to say,’ “ if F 
“a way has been used for several purposes, there may De a 
“ground for inferring that there is a right of way for all 
"purposes; but if the evidence shews a user for one purpose, — 
“or for particular purposes only, an inference of a general — 
“right would hardly be presumed.” E 
If a way has been used only for — ae 
a N a E a that mayi 
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considered to be a user for particular purposes, and Mellish, 
L.J., doubted whether Baron Parke really intended *the T 
contrary, for if the facts in Cowling v. Higginson are looked 

at, it will be found that the mines thad been opened, and ; 
therefore, though they had not bem worked for seventy 

years, 1t was a property with existifg mines in it. ‘The 

way, it 1s true, had not been used for those mines, but as 

the property was a property within which there were opened 

mines, 1t might fairly be inferred that the right extended to 

using the read for the purposes of the mines, the working 

them being a reasonable use of the land in the condition in 

which it was. 

This rule was applied by the Appeal Court in Wimbledon Winkedor 
and Putney Commons Conservators vV. Dixon,’ where it was —— 
decided that user of a way by the defendant during the "heann 
prescriptive pericd for agricultural purposes and other pur- | 
poses connected with the domimant tenement used as a 
farm, did not give him the right to use the way for | 
carting the materials required for building a number of a 
new houses on the dominant tenement, which was clearly — 
not an ordinary or reasonable use of the land in the H 
condition it was at the time of the acquisition of the right E 
of way. 
— To the same effect is the recent decision of the Bombay Desai | 
Nigh Court if Desai Bhaoorai v. Desai Chunilal? where the Dem —— — 
= fact8 were similar. . Chun — Ea 2 

The way in question had, until a recent date before suit, . — 
= bəen used for purely agricultural purposes. 
~= The defendants then converted their dominant tenement — 
= into a timber-yard, and the* question was whether they were E. 
= entitled to usè the way for this new purpose. — 
E It was held that they,could not as they were limited to 
= a reasonable use of the way for the purpose of the land 
= in the condition it was when the acquisition of the right 


took place. 
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purneses includes the right to pass along with marriage and —— 
funeral processions, unless it can be shewn that the user has- os 4 
been so restricted as| to exclude such 
evidence that such prjcessions have not been held during — 
the prescriptive periodj is not of itself sufficient to exclude — 


the right. 


And the right to use a passage, as incident to a house, has — 
been held to ordinarily include a right to use it for all ordinary 
household purposes, for the passage of mehters amongst the 


rest. 


But such a way is not to be used as a place, either for the 
deposit of night-soil, or into which the privies of the dommant 
tenement can be cleaned direc 
wrongful and is liable to be restraimed.' l 

Where a private road is bounded on one side by the pro- 
perty of one landowner and on the other side by the property 
of another there is a primd facie presumption that the — 
boundary between the two properties is the medium filum of 
the road, and, if in this state of things each landowner gives 
up his portion of the road in order that there may bea road 
for the common advantage, it appears that the road might 
then become one for all purposes, for the use of the whole 


road could not be restricted. 


A greater burthen would not be imposed ¢u the servient 
tenement, because each tenement is in that point of view as 
much a dominant tenement as the other, and they would — ; 
mutually get the — of having the right of way and 


using it for all purposes.” 


When the act of user if sufficiently repeated would. becom n 
excessive and there is nothing in the prescriptive user- 
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t, for such a user is clearly 


Chunder Sett (1881) I. L. R., 7 Cal., 
(674). 


Chunder Sett, ubi sup. 


oov Morris (1876), 3 Ch. D, —* 






























processions.“ But 
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assign definite limits to the exercise of the easement in this 
respect, the user must be reasonable. p 3 
Thus, where a right of way was acquired for the purpose 


was nothing in the proved facts to indreateva limit to the user 
+- of the way in this respect, it was held that the domirant 

owner might use the way at reasonable and convenient times 

for giving access to the sweepers who came to cleanse the 

privies.' 
Unlike a public right of way a preseriptive private right Diference 
= of way does not entitle the dominant owner to the use of the — 
= whole width of the road unless it is necessary for the purposes i a DN | 


a | i ~ s of enjoyment. 
a Where the road is of a particular width and the ease- À 


= ment can conveniently and reasonably be exercised within a 
| lesser width, the-servient owner is at liberty to restrict the 
extent of the user accordingly.” On the same principle 
where a way is granted either as a foot-way or a carriage- 
way, part must be set out for a foot-way and part for a 
carriage-way.* 
ER The same principle has been applied in India to the 
analogous right of passage for boats in the rainy season over 
another man’s land, and it has been held that the servient 
owner is at liberty to narrow the channel so long as he does 
not prevent tiè dominant owner from passing and repassing 
as cdnveniently as formerly.” 
i Nor can a dominant owner complain of the projection of 
a verandah over the road which is the subject of his right 
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— t Jadulal Mallick v. Gopel Chanada C. P., 562; — V. Jogesh 
~ Mukerji (1886), I, L. R., 13 Cal., 136 ; — Shaka (1877), 1 Cal. L. R., 
. = L R., 13 Ind. — 7. 425; Doorga Churn Dhur v. Kally 
= — © See the cases cited in the next note, Coomar Sen (1881), I. L. R., 7 Cal., 145. 
Antd the same rule applies to all case- Ace this subject further considered in 

— „ments of way, see infra, Part III, under Part ITI in connection with the obliga- 

— ** Gegeral negative obligation of servient tion of the servient owner not to interfere 
5 “owner.” As toa public Way, fee supra, with the full enjoyment of the easement, — 
Pe 234.» s Clifford v. Hoare, ubi sup, œ on a 
arra Hutton F Hamboro (1860), 2 F. é F., ë Doorga Churn Dhur y. —— Coomar a 

; 218; Clifford v. Hoare (A874), LK. 9 _ Sen, “bi ep, | — 
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of cleansing the privies of the dominént tenement and there — 









of the easement.” way in manner ae 














Direction of 
private way. 


Termini, 
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and Putney 
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_ Conserrators 
. Dixon, 
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of way, so long as the reasonable exercise of his right is not 
intévfered with. - 

_ Again, a public road may be entered at different places 
along its length whilst a private road must always be entered” 
at its usual and accustomed place, the reason being that a 
private way is used fer a particular purpose and the party =~- 
claiming it must shew that it was used for such purpose.’ , 

A private right of way is not the right to wander at 
pleasure over a neighbours land, but a right which is 
restricted within certain physical limits whereby the points 
of departure and arrival and the direction must be ascertained 
and fixed. 

These points of departure and arrival have been called the 
terminus a quo and the terminus ad quem, and it may be 
shortly stated that a right of way is a right of passage over a 
particular line from a terminus a quo to a torminus ad quem, 
which are fixed? As a rule the party seeking to establish a- 
right of way must prove the particular line between the 
termini over which he claims the right.‘ 

But if the way is over a common where a road in an 
absolutely direct line between the termini is often impossible, 
the fact of the track which is used going in a varying line | 
does not prevent the acquisition of the right. As was said by 
Mellish, L.J., in Wimbledon and Putney Commons Conservators 
v. Dixon®: “No Goubt if a person has land Bordering on a . 
“ common, and it is proved that he went on the common at 
“ any place where his land might happen to adjoin it, some- 
“ times in one place and sometimes in another, and then went 
















t Toolseemony Dabee v. Jogesh Chunder Sv C. sub nom. Tarinee Churn Chucker= 
Shaha, ubi sup. butty v. Tarinee Chuader C huckerbutly, 

2? Rouse v. Bardin (1790), 1 Black. 1 Ind. Jur. N. S., 6; Radhanath ve 
Rep., 851 (355); Woodyer v. Hadden  Batdonath (1869), 3 B. L. R. (App), 
(1813), 5 Taunt. at p. 132; Mutton v. 118. o 
Hamboro (1850), 2 F. & F., 218, t Goluck Chunder Chowdhry v. Tarinee 

3 Albon v. Dremsall (1610), 1 Browne, Churn Chuckerbutty ; Radhanath v. Bi — 
916; Rouse v. Bardin (1790), 1 Black. donath, ubi sup.; Doorga Churn Dhar — 
Rep, 351; Woodyer v. Hadden, ubi sup.; v. Kally Coomar Sen (1881), I. L. Re 7 
Goluck Chunder Chowdhry v. Tarinee Cal., 145. Ea- 
Churn Chuckerbutty (1865), 4 W. R., 49; š (1875) 1 Ch. D. at p. 359. 


F 
S 


“a 
A « eo 





“over the common sometimes to one place and sometimes to 
“another, 16 would be difficult from that to infer any wght 
“of way. But if you can find the terminus a quo and the 
“ terminus ad quem, the mere fact that‘the owner does not go Re: 
‘precisely in the same track for the purpose of going from 

“one place to the other, would not erable the owner of*the 

“* servient tenement to dispute the right df road.” e 

But that is a very different thing from propounding the 
general rule that a particular route is immaterial and that a 
man may establish any number of different paths between the 
termini which the servient owner may reduce to one path, 
provided the convenience of the passers-by and the right of 
easy passage are not curtailed.’ 

The servient owner has the right to set out the line of way < Selection of 
to be followed by the dominant owner, and if he fails to set ᷣoe et ves· 
it out, the dominant owner must take the nearest way he can.? 
He cannot claim the right of passage in a tortuous and indirect 
course between the termini.” _ 

In any case the selection of the road must be such as 
a person of reasonable and ordinary skill and experience would 
make, and if the road has to be made it must be made in such 
a Manner as a reasonable and prudent person would adopt if 
he were making a road over his own land.‘ 

In the case of a right of way over a common where the 
nearest direct Way between the termini may not be feasible, 
if the servient owner wishes to confine the dominant owner 
to a particular track he must set out a reasonable way, and 
then the party is not entitled to go out of the way merely 
because the way is rough and inconvenient. 
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—  Chuckerbutty. 


1 See Campbell, J's, opinion in Goluck 
Chunder Chowdhry v. Tarinee Churn 
It is obvious that shy 


such rule would impose an excessive 
— Coma akogether unjust burthen on the 
—  servieñt owner, see the decisions in Goluck 








-~ Chunder Chowdhry v. Tarinee Churn 


= _ Chuckerbutty and Radhanathv. Baidonath, 


+? Wimbledon and Putney Commons 
(onsercators v. Diron (1875), 1 Ch. D. at 
p- 370; and see Hutton v. es ube 
sup. 

3 Syed Hamid — 
(1871), 15 W. R., 496. 

* Abzon v. Fenton (1823), 1 B. & Ca 195. 


Gerrain 
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servalors v. Dixon, ubi sup. 
33 











_ from the original line of way, provided the deviation goes no 


wee Chern Chackerbutty (1865), 4 W. R; lard v. Harrison (1815), 4 Maule & Sel, 


ag 1 Ind. Jur. N. S., 6; Radhanath Part II, A (2). But guery whether t n 


T — npe erag 43 L. J, Ch., 359 (360). 





























dominant owner,’ 








It has been held that if a way becomes impassable — * 
wise than through-the act of the servient owner, the dominant T T i 
owner may not deviate from it on to other roads belonging to £ 
the servient owner, fr by the common law he who has the — 
use of a way is bound to repair it.’ — 

But if the dominant owner be wrongfully obstructed by 
the servient owner in the exercise of the way he may deviate 





farther than what is reasonably required for the use of the 
way. 

Thus, in Harkins v. Carbines, where the defendant had 
a right of way through the plaintifs gateway to the premises 
demised to the defendant, consisting of a large shed, and the 
defendant's carts had been used to come through the gateway, 
load and unload and turn round and go out again, and the 
plaintiff had so altered his premises that the defendant's carts 
could no longer turn round after unloading in the gateway 
without coming a little way into the premises and breaking 
a chain at the end of the gateway, it was held that this was — 
a reasonable use of the way by reason of the w — 
alteration of the plaintiffs premises. 

In Selby v. Nettlefold® Lord ChancelloreSelborne said: 
“It is admitted that if 4A grants a right of way to R over | 
“his field, and then places across the way an obstruction not — 
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t Goluck Chunder Chowdhry v. Tari- v. Whitaker (1781), 2 Dougl., 745; Bul- 


“49; S. C. mb nom. Tarinee Churn ‘387. In this respect,” a private 
Chuckerbutty v. Tarinee Churn Chucker- differs from a publie way, see Chap, IV 


. Baidometh (1869), 3 B. w R. (App-) richt of deviation from a ee! 
118. when it becomes foundrous and ig 

? Syed Wania Hossein v. Gercaia sable is absolute, see Arnold v. Holbre 
(1871), 15 W. R, 496; Beacon v, Sauth (1873), L. R., 8 Q. B., 96 (99), yab 
Ry. Co. (1889), W. Nu, 79. * * (1857) 97 L. J. Exch., 44. - am 
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‘allowing of easy removal, the grantee may go round to 
* eonnect the two parts of his way on each side of the obstacle 
“ over the grantor’s land without trespass.” 

The English law in this respect haè been followed in the 
Indian Easements Act.' ~ 

So long as the obstruction of the original way continnes 
the right of deviation remains, and the grantee is entitled to 
have the substituted mode of passage protected by the Court 
without being compelled to proceed against the grantor for 
the removal of the obstruction, though the longer the grantee 
acquiesces in the substituted way the more difficult it will be 
for him to require the original obstruction to be removed? 

But the grantor or his assigns may substitute any other 
convenient line of deviation than that adopted by the grantee.” 

Notice to a grantor’s assigns of a right of way and its 
obstruction is notice also of the grantee’s right of deviation.* 


(3) Rights of way created by Statute. 


In England, the provisions contained in the Railways 
Clauses Consolidation Act, 1845 (8 & 9 Vict. ec. 20), for the 
construction of “accommodation works” for the benefit of 
a landowner whose land is severed by the railway, entitle such 
landowner to a convenient passage over the railway sufficient 
to make good, so far as possible, any interruption which the 


_ construction of the railway has caused in thé working and use 


of the land, including any alteration or extension of such 
working or use of the land which could or ought to have been 
in the contemplation of the parties when the accommodation 
works were made and were accepted.’ 

The extent of a right of passage across a railway, acquired 
by a landowne? under the provisions of the above-mentioned 
Act, is to be measured by the use to which the land was being 


i _ put at the time of its severance by the railway, and not by any © 


or 
ee ne 





1 Sees. 24, ill. (d), App. VIE. ‘ Ibid. sb 
2 Selby v. Nettlefold, ubi sup. 5 Great Western Fy. Co. v. Talbot 
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future requirements caused by an alteration in the working or 
use of the land which were not, or could not have been, in the 
contemplation of the parties at that time.’ 


Part I1.—Accessory Lasements., 


d Accessory easements are rights to do all acts reasonably 
necessary to secure the full and free enjoyment of the principal 
easement.” 

They are analogous to easements of necessity, are recog- 
nised upon the same principle, arise in the samé manner, by 
presumption of law, and, like easements of necessity, can be 
incident either to a reservation or a grant. 

It is justice and good reason and an undoubted principle of 
law thas when a man has an easement granted to him he 
should have the right to do all such acts as are necessary to 
make the grant effective.” : 

Fostanes of, Thus, where a man has been granted a right of way, or 

—— a right to carry water in pipes over his neighbour's land, the 

= ease- law gives him the accessory right to enter on the land of 
the grantor for the purpose of making the way or laying the 
pipes, if that be necessary, and of keeping them in repair when 
made or laid.* 

So, if the dominant owner has a right of support for his 
house from the servient owner’s wall and the wall.requires 
repairing or rebuilding, the dominant owner may enter on the 

















servient tenement for such purpose. 

i 
i Ibid. v. Hyett (1883), 25 Ch. D., 182: Jones. 
ec * See Gale on Easements, 8th Ed., Pritchard (1908), 1 Ch. at p. 638; %4 * 
pp. 492 et seq. Times L. R. at p. 311; I. E, Act, s 2 E 


3 Newcomen v. Coulson (1877), 5 ills. (a) and (c), App yH. 
Ch. D., 133 (143); Taylor v. Corpora- $ Pomfret v. Rieroft, ubi eup.: Cole= 
tion of St. Helens (1877), 6 Ch. D., beck v. Girdlers Co., ubi sup.; 1. E. Act, — 
264 (275). s 24, ill. (f), App. VII. The samen 

* Pomfret v. Ricroft (1681), 1 Saund., accessory easement would be acquired by F am 
223; Wms. Notes, pp. 565 et seq.; CXe- the respective owners of the divided 
beck w. Girdlers Co. (1876), 1 Q. B. D. moieties of a party-wall, Jones v, Prite 
at p. 243; 45 L. J. Q. B. at p. 230; chard, ubi sup, — 
Newcomen v. Coulson, ubi sup.; Goodhart ES. 




















— 


Similarly, where a dominant owner had the easement, of 
a drain, and the sewer with which the drain communicated was 
altered by the public authority, it was heid that the former had 
a right to go on the servient tenement and glter the drain so 

as to adapt it to the new sewer.’ 

A right to the flow of water through an artificial — 
in the servient tenement carries with it the incidental or 
accessory right on the part of the dominant owner to cleanse 
such watercourse.” 

But a right to go on a neighbour's land to pick the fruit 
of overhanging trees is not accessory to the right to have such 
trees overhanging. It is a distinct right.” 

A further illustration of accessory easements is to be found 
in the case of mining operations, where the person who has 
the right to win the minerals is also entitled to do all such 
acts on the servient tenement as are necessary for such 
purpose. 

Thus in Senhouse v. Christian’ the grant of a right Of senhouse v. 
way to carry coals was held to include the mght to make any snes si 
such way as was necessary for that purpose. 

In Dand y. Kingscote, where the right of getting coals Dand v. 
together with suficient way-leave and stay-leave connected *'Y*"* 
therewith was reserved in a grant of lands, it was held that 
the object of the.reservation being to get coals beneficially to 
the owner of them, there passed by it a right to such a 
— description of way-leave and in such a direction as would be 
reasonably sufficient to enable the coal owner to get the coal i 
from time to time to a reasonable profit. Ee 

In such cases the accessory right is practically inseparable z 
from the principal right, and in this respect may be regarded 
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= 1 Findinson v. Porter (1875), Le W, Fatelal Gokuldas (1892), 1. L. R., 17 So 
= JOQ. B, 188; I. E. Act, s. 24, ill. (4), Bom., 745. But, as already seen, the oe 
| App. VH. right to have trees overhanging a neigh- 

* Ralkeshar Pershad Narain Singh v. boufs land is not a right which can be 











= Keonj Behari Pattuk (1878), L. R., 4 acquired by prescription, see Chap.glV, 
App. Cas. at p- 133; I. L. R., 4 Cal, Part IT, C (3). 
at p. GH. + (1787) 1 T. R., 560; 1 R. R.. 300. 

= 3 Naik Parshotam Ghea v. Gandrap 5 (1840) 6 M. & W., 174. 
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W, a Akson v. Fenton, ubi sup. 
Ch. D., 133 (143). 15 Mad., 286. 
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as An easement of necessity, in which character it has already 
been considered.’ 
A right of way along a bank for the purpose of fishing in 
& river can exist as appendant to a right of fishery.” | 
* The grantee of a right of way has the accessory right to 
enter on the servieat tenement not only for the purpose of — E 
repairing the way, as already remarked, but of making it, it — 
necessary. ei 
Thus, the grantee of a carriage-way may make a way 
sufficient to support the ordinary traffic of a carriage-way.’ 
The means adopted by the dominant owner for making the 
grant of the easement effective must be reasonable so as to 
cause no unnecessary damage to the servient tenement.’ 
Thus, if a man has the accessory right of making a road 
over his neighbour's land, he must make it in such a manner ž 
as a prudent and rational person would if he were making a © = 
road over his own lands a 
Similarly, it was held that where a dominant owner was 
entitled to have the roof of his house projecting over the 
servient tenement, his right to go on to the servient tenement — 
for the purpose of repairing the same would be reasonably A 
PN once in every year between the hours of 9 a.w. and — 
5 P.M., after one month’s notice to the servient owner.® 
The dominant owner is bound to repr, so far as is 
practicable, any damage caused to the servient owner by the — 
exercise of the accessory easement.’ E 
An accessory easement is as much the subject of protec- 
tion by the Court as a principal easement, and the relief 
granted for the disturbance thereof proceeds upon the same 
principles. r a 





Y. 

1 See Chap. I, Part I, and Chap. VI, 14; Taylor v. Corporation of St. a 

Part IV, A. i (1877), 6 Ch. D. at p. 274; L EA 
2 Hanbury v. Jënkins (1901), 2 Lh., s. * App. VII. Rae 
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“ ; ong 5 ‘> | 
3 Thus, in Goodhart v. Hyett * it appeared that the defendant Goodhark ve 
sal y 





had begun to build a house over the line of pipes thrĝugh “ 
which the plaintiff had an easement for the supply of water to 
his house and grounds, and the Court being of opinion that — 
the result of such building, if completed, would largely increase 

the difficulty and expense to which the plaintiff was put im 

repairing the pipes, granted an injunction restraining the 
defendant from so building. 





Part IlT.—Obligations connected with the Enjoyment and 
å Preservation of Fasements. 





























As a general rule it lies on the dominant owner to Carry General lia- à 
> : dominant 
necessary for the use and preservation of his easement and to owners 
To this end he has the right, already considered in con- > 
nection with accessory easements, to go on to the servient 
In Pomfret v. Ricrojt* Twisden, J., says: “ Where I grant Pomfret v. 2 
* a way over my land, I shall not be bonnd to repair it”; and Wiert. tae — 
“law, he who has the use of a thing ought to repair it.” Wy Ritete ae 
* In ¢ ‘olebeck. v. Girdlers Ca. a case of support in which Coleheck y. 
Kiur 
2 
= grownd that the latter's failure to keep the supporting tene- 
= ment in repair had rendered the plaintiffs house uninhabitable, 
E 
=~ house to be in the nature of an easement, it was well estab- T 
_ lished that there is no obligation to repair on the part of the — 


out all repairs and do all acts on the servient tenement bility of — 
bear the expense df so doing.? 2A ; 
tenement.’ 4 
in Taylor v. Whitehead® Lord Mansfield said: “By common Taylor v. 
the plaintiff claimed compensation from the defendant on the — — * 
it was determined that assuming the support of the plaintiff's 

? À Owner of the Servient tenement, but the owner of the dominant 
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' (1883) 25 Ch. D., 182. 
= — ® - Romfret v. Rieroft (1681), 1 Saund., 

he 822? Wms. Notes, 559, 560; Taylor v. 
S F Whitehead (1781), 2 Dough; 745; Cole- 
— ` peck v. Girdlers Co. (1875), 1 Q. B. D., 
234; 45 L. J. Q. B. 225; Jones v. Prit- 
A chard Mees 1 Ch. at p- 638 ; 24 Times 
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L. R. at p. 311; Gale, 8th Ed., 475, 476; 
I. E. Act, s. 25, App. VII. 
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t Ubi nup. 





+ Ubi sup. at pp. 748, 749. * “i 
* (1875) 1 Q. B. D., 234 (243); : L Kis — = 


* 
—— ps 
E — | e * i = 3 + 
' 4 n —— if — à 
* Ji â d j 4 " = 4 i a Per > Š oa z — 1 
v a à ~ — X ne - a — Ls Th +3 fe 











i 























— 3520 


tenement must repair, and that he may enter on the hnd 
of the servient owner for that purpose. : 

The liability of the dominant owner to repair is a neces- 

¢ sary corollary to the rule that the servient owner is under no 

= personal or active ôbligation to do anything for the benefit of 

the dominant tenement.' ; 

In Highway Boar’, ete., of Macclesfield v. Grant, Lopes, J. J 

Y said : “As a general rale easements impose no personal 





“obligation upon the owner of the servient tenement to do 
RA “anything, the burden of repair falls upon the owner of the 
ye: a “dominant tenement. There is abundance of authority for _ 
——— “this, and it is in accordance with the principle of the cevil 


“law which imposed the burden of repair in cases of ease- 
“ments npon the owner of the dominant and not upon the 4 
“owner of the servient tenement.” 

Where the enjoyment of the easement is‘ had by means of 
some artificial work on the servient tenement, placed there by, 
and belonging to, the dominant owner, he is lable for any 
“ damage arising from its want of repair.” 

Thus, if the easement be to take water by means of a 
gutter or pipes across another man’s land, and the gutter or 
pipes are laid by the owner of the dominant tenement and- 
_ fall into such disrepair that water escapes on to the servient 
tenement, the owner of the dominant tenement will be liable 
for any damage done by such water.‘ 

To an action against the dominant owner for damage 
resulting from a failure to repair such artificial work, itis no 
defence to allege that the damage has been caused by the — 
wrongful act of the tenant in possession, for the defendant — 
might have maintained an action against = in respect i 
thereof.” E 
Nor in such a case is it a pu, ground A defence bai 
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I Ch. at p. 638; H Times L. R. at pra J l; 
I. E. Act, s. 26, App. VII. 
4 Lord Egremont v, -Pulman; E a 
 Twentyman ; Jones v. —— 
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the defendant promptly repaired as soom as he had notice of 
the injury, or repaired as soon after the injury as avas 
possible, for the dominant owner is under an obligation to = 
the servient owner to keep in repair, and if he fails to 
do so, the cause of action arises as soon*as the damage is 
sustained.’ , 
But it is only in the case of such artificial work on the — 
servient tenement that the dominant owner is under an active 
obligation to repair.’ 
Thus, the principle would be inapplicable to a ease where 
the easement consisted in turning water on to the servient n 
tenement at a definite point, such water being carried away ~ : 
by a surface drain belonging to the servient owner, even 
though, in fact, such drain served no other purpose.” 
Though it is contrary to the general rule that & servient Special 
owner should repair, he may be compelled to do so either by — —— 
tenure, prescription or special agreement, or by virtue of a t repair. 
special local custom." 
This rule is now of general application to all easements. 




















It appears to have been a question at one time whether aa: 
the owner of the servient tenement was not under an obliga- a 
tion to repair, corresponding to the servitude oneris ferendi, in —— i 

. ° * rE 
cases of support of one part of a building by another. as 


But in Highway y Board, etc., of Macclesfield v. Grant ® it Highway 
was treated as settled law that in the case-of such easements Mates 
in town property, the additional obligation to repair could v. Crane. 
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= 1 Belly, Twentyman, ubi sup, 

? J.e. towards the servient owner. In 
other cases the dominant owner has only 
himself to consider and need not repair 
É if he prefers to dike the risk of losing 

= his easement, see Jones v. Pritchard, ubi 

up. And even in the case under*con- 
sideration it was doubted in Jones v. 
Pritchard, Ibid., whether the dominant 
owner is under any duty to repair, it 
~ being thought that the true position is 
TAS that he cannot in the circumstances men- 
= tioned plead the easement in justification 









of what would otherwise be a trespass, 
because the easement is not in fact being 
fairly or properly exercised. 

3 Jones v. Pritchard (1908), 1 Ch. at 


sp. 639; 24 Times L. R. at p. S11. 
t See Gale, Sth Ed., pp. 477 ef #eqg.; 


Note to Pomfret v. Ricroft, 1 Saund., 322; 
Wms. Notes, p. 566; Highway Board, 
etc., Of Macelesfield v. Grant (1882), 51 
P. J. N. S., Q. B., 357; Jones v. Prite 


chard (1908), 1 Ch. at p. 637; 24 Times | 


L. R. at p. 310, 


* (1893) SLL, T. N. S, Q: B, Sly —— 



















only be imposed on the servient owner by virtue of an express 
stip@lation in the deed of grant or by prescription, and this 
rule was extended to easements of support outside towns, 
, sueh as, in this case, the case of a highway supported by 
* a wall. 

The liability of the servient owner to repair being contrary 
to the ordinary incidents of easements requires strong evidence 
to support it. 

Thus, where an easement of support to a highway by a 
wall had been acquired, it was considered by the‘ court that 
the fact that the servient owner had on various occasions 


repaired the wall was not of itself sufficient to impose on him 
a hability to repair." 


eneral meza- But əpart from such special liability to repair, the nature 
Eam eee of the obligation resting on the owner of the servient tene- 
ounerin ment is purely negative, that is to say, he inust not so deal 
eaementsand With the servient tenement as to render the easement incapable, 
Eain. or more difficult, of enjoyment by the owner of the dominant 


tenement.” 
Consistently with such duty the servient owner may use 
the servient tenement in any way he pleases? He may, 
as has been seen, impose subordinate easements upon it, or 
exercise on it in his own favour any of the ordinary rights of 

ownership. 

To illustrate tle general principle, an easement of way 
does not, as a general rule, entitle the dominant owner to the 
s use of the whole width of the road unless it be necessary ~ 
— for the full and free exercise of the easement, but, is 
hs confined to such part of the centre of the road as may bè 
— necessary for the purposes of thé particular right. In this 
respect, the only obligation resting upon the sétvient owner 
is that he shall not unreasonably narrow the width of © * pe 
the road or do anything which practically or substantially a — 
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prevents the way from being used as conveniently as 
before.’ . 
In Hawkins v. Carbines* it was considered that the de- — 
fendants having acquired a right of way through the plaintiffs “ "7 » 
gateway for the purpose of loading and unloading their cars 





at a particular place, such right of way could not be limited 
by the erection of a brick wall by the plaintiff, and that the 
defendants were accordingly justified in slightly eneroaching 
on the plaintiffs premises to obtain the full enjoyment of 
their right. 

In Hutton v. Hamboro? where the defendant alleged that 
the plaintiff by putting up gate-posts had obstructed his right 
of way, Cockburn, C.J., directed the jury that the question 
was, whether practically and substantially the right of way 


Hatton Vv. 
Hambore, 























could be exercised as conveniently as before, or whether the — 
defendant had really lost anything by the alteration. There — 
was a verdict for the plaintiff. — 

So long as the owner of the dominant tenement obtains — 
a reasonable enjoyment of his easement, he cannot complain 


of anything done on the servient tenement. 

In Clifford v. Hoare,’ the plaintiff had been granted a 
right of way for all purposes with or without carriages along 
a road forty feet in width. 

Across this road a portico had been erected, the bases of 
| the columns of which projected about two feet into the road, — 
and the plaintiff contended that he was entitled to have such een 
projection removed as being an interference with his easement. Ree 

The Court decided against the plaintiff. Lord Cole- 

ridge, C.J., said: “Now what right or easement did the 


Clifford Ve 


Hoare, 





: “plaintiff acquire in reference to that road? A right for E 
an a himself and his friends, servants, and workmen to pass ee 
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= 1 Mamkins v. Carbines (1857), 27 L. J. 
= Ch, 44; Hutton v. Hamboro, ubi sup.: 
= Clifford v. Hoare (1874), L. R. 9 C. P., 
362; Toolxeemony Dabee v. Jogesh Chunder 
—— Shaha (1877), 1 Cal. L. R., 425; Doorga 

Churn Dhur v. Kally Coomar Sen (1881), 
O LL RR. 7Cal., 15. These general rules 










may of course be excladed by the terms 
of the grant, as in Nico! v. Beamnont : a 
* (1884), 50 L. T. 112. — 18 
2 Ubi sup, p = Pi 
3 Ubi sup. 
* Ubi żup. Š 
5 fbid. at p. 370. 
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“along the roads or intended roads and ways delineated on | 
“thesplan. It was pointed out in the course of the argument 

“that that could not be an absolute grant of every part of — — 
“the road for all the purposes mentioned; part must be set 
— “out for a carriage-way and part for a foot-way. What has Ka 
— “the plaintiff got? As far as a carriage-way is concerned, A. 
“he has all he bargained for, except that the bases of the 
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. “columns supporting the portico incroach a. little upon it. | : 
3 “If this had been an absolute conveyance of a forty-foot 
J “road set out by metes and bounds, and a portiomof it had 

r “been obstructed by the conveying party, no doubt an action 

* “might have been maintained for that trespass. But that 

— “is not the case; that which is granted is a right of way, 

K 3 “an easement, over a road the soil of which remains in the 

— “grantor. All deeds are to be construed according to the 

E “intention of the parties as expressed therein. and we gather 

x “from the language of this deed that the intention was to 

— “rant the plaintiff an easement only, the reasonable use and 

bets : à a. a 

ae “enjoyment of an ascertained way; and it is not suggested 

z ? G “that the plaintiff has not such reasonable enjoyment.” 





The principle laid down in Cliford v. Hoare has been ~~ 
— followed in India in the case of Toolseemony Dabee v. Jogesh 
Chunder Shaha,' where the plaintiff sued for the removal of 
a verandah which projected over a street along which she 
had a right of way to her house. f 
Kennedy, J., being of opinion that there had been no 
substantial obstruction of the plaintiffs right of way, dismissed 
the suit, and it was held on appeal that as the plaintif had 
failed to shew that the erection of the verandah was an inter- 
ference with the reasonable exercis¢ of her right, as suit had 
An application of the same principle i is to be found i in the 3 ES 
' case of Doorga Churn Dhur v. Kally Coomar Sen,’ where it F 
=~ was held that the servient owner was entitled to narrow the 
e channel over which the dominant owner had a —— 
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right of passage for boats in the rainy season, so long as he 
did not interfere with the convenient exercise of the easement.’ 

The case of Bala v. Maharu ? is another illustration of the Bale v. 
same principle. — 

There the lower Appellate Court had erdered the removal 
of a building recently erected by the defendant on a piece 
of vacant ground, over which the plaintiff had acquired an 
easement to discharge the waste water from his drain and the 
rain-water from the roof of his house. On second appeal the 
Bombay High Court reversed so much of the lower Appellate 
Court's decree as directed the removal of the building on the 
ground that the plaintiff had no right to demand that the 
defendant's land should be kept open and unbuilt upon, and 
that the defendants could build on their land as they had done 
provided that they made necessary arrangements to réceive the 
water from the plaintiff's drain and roof and carry it away. 

Similar principles are applicable to the case of profits a 


prendre. 

In Duke of Sutherland v. Heathcote 3 Lindley, L.J., ex- ren a 
plains that a profit à prendre is a right to take something off Heathcote, . 
another’s land and does not prevent the servient owner from 7 
taking the same sort of profit off the same land provided he i 
does not interfere with the attual exercise of the first right, 
which, in the absence of clear and explicit words in the grant, 
merely limits,and not excludes, the second right. IN 

Thus, a right to take minerals, which is a profit à prendre, — 
does not prevent the servient owner from working the minerals | — 
which the dominant owner is not himself in a position to get. a: 

And, in Bholanath Nundi v. Midnapore Zemindari Co., Bholanath 
Ltd.* where waste lands ere found. to be subject to an Midnap * 
easement of pasturage, it was decided that such a right did Zmi 

Con Lid. 
not prevent the putni owners from cultivating and improving 


such waste lands provided*sufticient pasturage was left. 
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t"See ill. (b) to s. 27 of I. E. Act, * * (1892) 1 Ch., 475. 
G App. Vil. ' (1904) I. L. R., 31 Cal., 503: 8 Cal. 
— 2 (1895) I. L. R., 20 Bom., 788. W. N., 425; L. R., 31 Ind. App., 75. 
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"CHAPTER IX. 


Extinction or EASEMENTS. 


Part I—By Express Release. 
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Part IL—By Presumed Release. 
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donment. 


a 4 Abandonment of Negative — 
or Continuous Easements. n 
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Part I.—By Express Release. 





a: As easements may be created by express grant, 50 ease- Ip Tudia | 
~ ments may be extinguished by express release.’ okin Ae E 
£ Since, in India, writing is, apparently, not essential to the = 
valid creation ‘Of an easement,’ it is presumed that writing i is 
not hecessary to release an easement, but if the release is in — 
writing and the easement is of the value of one hundred = 


i —— or upwards, the writing must be registered.” s ; 2 : Eo 
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| ae 1 See Gale on Easements, 8th Ed., Aone Mitter v. —— Dassee, uhi sup, — 
oe 518; Kristodhone Mitter v. — 2See supra, Chap. VI, Pati. = re 
3 E Dassee (1908), I. L. R., 35 Cal., 889. If “ * See Indian Registration Act, — ae 
| ap easement is expressly released whe the 1877, s. 3, “immoveable property,” and ` i. . 
— tenement is under attachment, s. 17 (6) and (c). In Kristodhone Miter * — 
$: express release is a private alienation a — (me ee 
= — bea the Civ. Proc. Code of 
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Release by 
co-owner. 








In England it isa rule of law that the express release of = 
an easement should be effected by an instrument under seal, 
but the equitable modification of the — allows easements to 
be extinguished by agreement mer ely. 

The dominant owner is at liberty to abandon an — 
whenever he pleases, for, as already observed, the servient 
owner has no right,to compel him to continue the easement 


for his benefit 






is 





The power of the dominant owner to release an easement __ 
appurtenant to the dominant tenement is commensurate w ith — 


ins power to alienate the dominant tenement.’ 

Thus, if the domimant owner be a tenant for years he 
cannot release any easement appurtenant to the dominant 
tenement for a period longer than the term of his lease. 
where there are three co-owners of a house to which an ease- 
ment is appurtenant, and one of them releases the easement, ` 
the release is effectual only as against him and his legal 


representative.* 


Under section 38 (third paragraph) of the Indian Ease- 
ments Act, an easement may be released as to part only of the 


servient tenement. 


enactment. 


This mode of extinction has the effect of an express 
release, and instances of it are to be found in“ngland under 
the Lands Clauses and Railway Clauses Acts, and in India 
under the Land Acquisition Acts." —* 

The acquisition of land under these Acts discharges it of — 





1 See Gale on Easements, Sth Ed., 
p. 512. 

2 Arkwright v. Gell (1839), 5 M. & W., 
203; Wood v. Wand (1849), 8 Exch., 
748; Mason v. Shrewsbury and Hereford 
Ry. Co. (1871), L. R., 6 Q. B., 578; 


| 40 L. J. Q. B., 298; Khoorshed Hossein v. 


Telnarain Singh (1878), 2 Cal. L. R., 
141; I. E. Act, s. 50, App. VII, and 
supra, Chap. IT and Chap. I1, Part IIT. 





Easements may be LE — by virtue of a legislative oe 
2 









And 








3 See I. E. Act, s. 38, para. 2, ill, — 
App. VII. — 

t See T. E. Act, s. 38, ill. (a), App. vn 

5 See App. VII. —— 

* Gale, whi sup. | 

7 Ibid. at p. 514, ei Se 

* Collector of 24-Perganahs v. Nobin — 
Chunder Ghose (1865), 3 W. R., * 3 
Taylor v. Collector of Purneah (1883), 
I. L. R., 14 Cal., 423. _ * 


all easements appurtenant thereto, 





and the remedy of the 


dominant owner is not by suit for disturbance of his rifthts, 

. but for compensation for injurious affection.’ 
But when the disturbance is caused not by the exercise 
of any power conferred by the Act, but by something done 


independently of it, an action will lie for disturbance.” 


” 


Under the provisions of the Bengal Tenancy Act, VIII of 


1885, a purchaser may, 


uder certain conditions, annul in- 


cumbrances including easements attaching to a holding or 
tenure sold-at an execution-sale and purchased by him.” 
Easements may also be lost by operation of the law of 
limitation when the dominant owner fails to bring a suit for 
the disturbance of his right within the time allowed by the 


Limitation Act.‘ 


This matter will be more conyeniently 


considered hereafter in connection with the disturbance of 


easements.” — 


Part II..— By Presumed Release. 


It is interesting to observe that for every method of 
acquisition of easements there is a corresponding method of 


extinction. 


Express grant has its converse in express release. 
As there are circumstances from which the law will 
presume a gradt, so there are circumstances from which it 


will presume a release. 


The easement which arises by presumption of law on a 
severance of the tenements, is extinguished by presumption 
of law when those tenements are re-united in the same 


ownership. > 


As an easement may be acquired as a matter of necessity, 


— «~ 


1 Engle v. Charing Cross Ry. COs 
(1867), L. R., 2 C P., 638; Wigram T. 
Fryer (1887), 36 Ch. D., 87; Taylor v. 
= Tħe Collector of Purneah, ubi sup. 
=- 2 Turner v. Sheffield and Rotherham 
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so will it be extinguished when the necessity ceases. 





Ry. COs (1842), 10 M. & W., 425. 

2 Ss. 161, 163-167. - 
4 Kena Mahomed v. RBohatoo @Sirear 
(1863), 1 Marsh., 506 

5 See Chap. XI, Part III (5). 
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As user may be evidence of a prescriptive right, so non- 
user anay be evidence of its abandonment. “i “is 
In dealing with the loss of easements by presumed reles 
it is proposed to examine the subject from four different En 
aspects, namely— S d 
(a) Extinction by unity of absolute ownership. — 
(b) Extinction through the authorised act of the sorvient $ 

owner. z a 
(e) Extinction by abandonment. : 
(d) Extinction by forfeiture. 


A.—Extinction by unity of absolute ownership. 


Easements are extinguished by unity of seisin or the 
absolute ownership of the dominant and servient tenements 
becoming vested in the same person.' 
To this statement it is necessary to add the following 
reservations :— — 
(1) That the two tenements held in fee must be for an S — 
equally perdurable estate *; and 

(2) That the unity of seisin — be accompanied — 
unity of possession and enjoyment.· s 
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i 2 Coke's Inst., First Part, s. 56l, “hath been said; for a — — 
p- 3135; Wood v. Waud “1849),3 Exch. ‘‘tenant in fee upa condition hath as | 
at p. 775; Modhoomedua Dey v, Bi  “ high and great an estate, but rot sa ž 
sonanth Dey (1875), 15 B. L. R., 865; ‘perdurable an estate, as shall make an * 
Lord Dyneror v. Tennant (1886), 32 “extinguishment,” Ibid. | 
Ch. D., 375; 33 Ch. D., 420; I. E. Act. 3 Richardson v. Graham (1908), 1 K. B. 
s. 46, App. VII. 89. Thus, where a dominant tenement — 

2 In Coke's Inst, First Part, s. 561, being under lease, and the lessee having 
p 3194, Lord Coke quotes Littleton as at easement of light, the dominant tene- 
follows: “But where the tenant hath menat was conveyed in fee to the f 
‘tas great and as high estate in the tene- holder of the servient tenement, it — 
‘i ments as the lord hath in the seignory; held, that the easement was not extin- 
“in such case, if the lord grant the guished. See also Ecclesiastical Con * 

“services to the tenant in fee, this shall missioners v. Kino (1880), 14 Ch. —* 
cmt! «dpe maa causa 213, where both tenements were vested 
‘ patet.” Upon which Lord Coke makes inan incumbent but for different interests, 
the following comment: ‘Here Little- and it was thought this would not iy y abr 
ton intendeth not only as great and the acquisition of an easement ¢ ght 
eres “high estate, but as perdurable also, as In Richardson v, — aie 
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The merger of one tenement in the other so as to result in Effect of iY 
° : me F, à 
the absolute ownership of both in fee causes the easement” 5S LO 
= to disappear in the ordinary rights of property.’ x. 
3 An easement, once extinguished cannot revive.* Thus, No revival of | 
* i Ta + á ’ ti i 
if it is to re-appear on a severance of the tenements it must Sisenent. 











either be created de novo, by the use of apt words, as in the 


case of discontinuous easements,’ or arise as a new right by K 
implication of law,‘ as in the case of apparent and continuous 
easements ° and easements of necessity." 

But though, as regards the two latter classes of ease- 
ments, the notion of a revivor may seem more appropriate 
than that of a new creation to the process which takes 
place on a severance of tenements, and to the nature of 


the rights themselves, the more correct view is that of a F — 

A aes 

new creation, founded, as it is, on the legal conception of an — 
easement and the*theoretical inconsistency of a revival after a 

ee a a ae 

, extinction. na 
NE S * 

n 

p: 41, Lord Alverstone, C.J., commenting interest of the servient tenement in the — 

on the statements contained in Goddard reversion, and also with the recent de- Paar 

| on Easements, 6th Ed., p. 555, and Gale cision in Fear v. Morgan (1906), 2 Ch., a 
— on Easements, 7th Ed., p. 488, considered 406; (1907), App. Cas., 425, that an inde- — 
that the proposition laid down in Goddard feasible right to light may be acquired Lt 


was too general in its terms, and doubted 
whether the statement in Gale was in- 
tended to apply te Possession in fact 
x where the landlord has granted a lease 
of two adjoining tenements, or where 
the easement is one of necessity. If 
this case had been decided otherwise, 
3 the decision would have been inconsistent 
= _ with the previous decisions in Frewen v, 
= Phillipps (186i), 11 C. B. N. S., 44% 
a and Mitchd! v. Cantrill (1887), 37 Ch. D., 
56, which establisl? that unity of seisin 
= does not prevent the acquisition of a 
— = prescriptive right to light by one tenant 
= against another tenant of the same land- 
eeu -lord, and with the decision in Simper v. 
p Foley” (1862), 2 J. & H., 555, that a 
prescriptive right to light acquired as 
_ between tenant and tenant is not extin- 
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76; and see Chap. VI, Part IV, A., 





by prescription by one of two lessees of — 
a common landlord not only as against — 
the adjoining lessee, but also as against . Bi 
the common landlord and all succeeding aR 
owners of the adjoining tenement (s+ — 
Richardson v. Graham, ubi sup., pp. H, — perce T 
45, and see further Chap. VII, Part I, B. 

t Lord Dynecor v. Tennant, ubi sup. ; 
Gale on Easements, 8th Ed., p. 516. 

* See Gale on Easements, th — Ps 
517. ee 
+? See supra, Chap. VI, Part IIT. 

t See Phillips v. Low (1892), 1 — ie 
47 (51). 

* Ibid., and see Chap. VI, Part IIT, 
and Part IV, B. 

° Holmes v. Goring (1824), 2 Bing., 















7 See Holmes y. Goring, ubi sup, 
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Subject to the conditions above stated, easements of — 


necessity are extinguished by unity of absolute ownership as 
well as other easements.' On a severance of the tenements 
they do not revive, but come into existence as new rights 
arising out of the necessity of the case. As says Best, C.J., in 
Holmes v. Goring?: “If I have four fields, and grant away 
“two of them, over which I have been accustomed to pass, 
“the law will presume that I reserve a right of way to those 
“which I retain; but what right? The same as existed 
“before? No; the old right is extinguished, and the new 
“ way arises out of the necessity of the thing.” ® 


B.—Extinction through the authorised act of the 
servient owner. 


Easements are extinguished where the dominant owner 
authorises an act of a permanent nature to be done on the 
servient tenement, the necessary consequence of which is to 
prevent the future enjoyment of the easement. 

Thus,tin JVinter v. Brockwell,’ where the defendant with 
the express consent of the plaintiff erected a skylight at his 
own expense in such a position as to darken the plaintiff's 
ancient lights, it was held that the plaintiff had no right of 
action against the defendant. i 

In Liggins v. Inge" the Court considered itself bound by 
the authority of Winter v. Brockwell, and held that the 
plaintiff could not maintain an action against the defendants 
for confining a weir whereby the flow of water to the plaintiffs 
mill as formerly enjoyed had been diminished, inasmuch as 
the defendants had erected the said weir under parol license 


from the plaintiffs father and had incurred expense in so 


doing. s 





-1 Holmes v. Goring (1824), 2 Bing. at 3 But cf. second part of second DA E a 


p. 83 and see Richardson v. Graham of s. 51 of I. E. Act, App. VIL. 
(1908), 1 K. B. at p. 41. + (1807) 8 East., 308, 
2 (1824) 2 Bing. at p. 83. * (1831) 7 Bing., 682. 
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Davis v. Marshall,’ in which the facts were very 
those in Winter v. Brockwell, was decided on the same principle. ` 

But where ancient apertures have been closed under a 
definite arrangement between the dominant and servient 
owners and for valuable consideration, and the servient owner 
thereupon builds a wall merely as a temporary precaution 
against the acquisition of an easement of light and air in the 
future, the old easement must be taken to have been extin- 
guished by express release, and not by an —— release 
through the authorised act of the servient owner.” 


Under the general law the license by which the servient ——— 
owner commits the act of obstruction may be — Or the — ae 
may 
express or 


In Bower v. Hill® the defendant had permanently Presumede jes 
Bower y. Hdl. * 


presumed from the acquiescence of the dominant owner.‘ 


obstructed the defendant's right of way by the erection of 
a bridge with a tunnel under it, and Tindal, C.J., said: “ We 
“think the erection of the tunnel is in the nature of, and until 
“ removed, is to be considered as, a permanent obstruction of 
“the plaintiffs right, and therefore an injury to the plaintiff, 
“even though he receives no immediate damage thereby. The 
“right of the plaintiff to this way is injured if there is an 
“obstruction in its nature permanent. If acquiesced in for 
“twenty years, it would become evidence of a renunciation 
“and abandonment of the right of way.” ° 





a a lilt tt Il mh i — ———— — —— — — ET a I II —— — — — *— 


1 (1861) 7 Jur. N. S., 1247; s. c. rub nom, 
—  Dariesy. Marshall (1861), 10 C. B. N. S., 
ot o7. 
= Z Kristodhone Mitter v. Nandarani 
4 Dassee (1908), I. L. R., 35 Cal., 889. 














} 3 See the cases abore cited. > 
= € See the cases below cited. 
s (1835) 1 Scott, 526 (534); 1 Bing. 


X. C., 549 (555). ` 
l = * Bat it is not to be supposed that it 
was here intended impliedly to lay down 
either as a rule of law, or even as a 
 canelusive presumption of fact, that no 





* ge * * 


Tec ae ae 


dealing with non-user by the plaintiff 
in conjunction with the adverse act of 
the defendant did not intend to prescribe 


a fixed period of time as the condition — 


of an effectual abandonment, but was 
merely affirming the principle clearly 
established in later cases that the dura- 
tion of the non-user is only material as 
an element in the question of intention 
to abandon, and is not a circumstance 
from which alone abandonment can be 
presumed, see Reg. v. Chorley (1848), 12 
Q. B., 515; 76 R. R, 330; Ward v. 
Ward (1852), 7 Exch., 838 (33 ; and 


infra under “* Abandonment of afirma- — 





similar if Daris v. 


Marshall, 





























tive or discontinnons easements.” — — 








Ae na Ma homed 


v. Bohatoo 


Sirear, 





ok Banee Madhuh 

"= = Don v. Ram 
= «Joy Rokh. 
— 

Ponnusa:wmi 
= erar V. The 
— Collector of 
— Madura. 

3 
Ap E Under I. E. 


Act the license 
must be 


the authority must be express,‘ and Explanation I to the . — 





In Kena Mahomed v. Bohatoo Sircar? the plaintiff and 





defendant were owners of adjoining estates, and the plaintif 


claiming the right of having the drainage water from the 
defendant's land flow over his own land, sued the defendant 
for having eight years prior to suit diverted the water so that 
it no longer flowed over his land. It was held that the mere 
interruption would not extinguish the right, but that if it were 
found that the plaintiff had acquiesced in the interruption for 
eight years, such conduct on his part would be evidence of an 
intention not to resume the right. . 

In Banee Madhub Doss v. Ram Joy Rokh? it was held 
that the plaintiff's claim for the demolition of the defendant's 
house, which obstructed the plaintiffs right of way, was such 
as a Corrt of Equity and good conscience ought not to enforce 
on the ground that the defendant had incurred expense in 
erecting the house and had used it for the convenience and 
comfort of himself and his family for seven years without — 
opposition from the plaintiff. 

In Ponnusawmi Terar v. The Collector of Madura® it was 
observed that “ acquiescence in the sense of mere submission 
“to the interruption of the enjoyment does not destroy or 
“impair an easement. To be effectual for that purpose it 
“must be attributable to an intention on the part of the 
“owner of the dominant tenement to abandon the benefit 
“before enjoyed and not merely to a temporary suspension of 
“the enjoyment, or be evidenced by acts or words which had 
“ induced the owner of the servient tenement to incur expense 
“on the reasonable belief that the enjoyment had been entirely 
“ relinquished.” 

The Indian Easements Act does not follow the general law 
































so far as to permit the authority given by the dominant to the — : 5 


servient owner to be implied. Uader section 38, Expl. I (a), ri 





ö—â— —— te n 


* (1863) 1 Marsh., 506, and see Roy 
Luchmee Pershad v. Mt. Fazeelutoonissa 
Bibi (1867), 7 W. R., 367. 

> (1868) 10 W: R., 816; 1 B. L. R. 


(A. C. J.), 218. 
3 (1869) 5 Mad. H. C., 6 (23). 
' See App. VII. 






















abandonment there must he a permanent alteration of the 








same section provides that mere non-user of an easement is 


not an implied release within the meaning of the section” — 
Under the general law,? and, apparently, also under the Express i — 
Indian Easements Act,’ the express authority may be oral. NS Sr ss 


In all such cases of a license to do something on the License i irres, 
ble unless — 
licensee's land of a permanent and continuing nature, the limited in en 


duration or *® 
license, if acted upon at considerable cost to the licensee, power of — 


cannot be countermanded unless the licensor at the time of peak = 


granting the license expressly reserves & power of revocation reserved. ee 
or limits the license as to duration.‘ 








C.—-Extinction by abandonment. 


It is thought desirable to treat separately the cognate 
subjects of abandonment and forfeiture, for although in each 
case, 80 far as negative easements are concerned, the loss of 
the easement depends upon some permanent alteration of the 
dominant tenement, yet abandonment is always a question of 
the dominant owner's intention, whilst forfeiture 1s itself the 
legal consequence of an excessive and unauthorised user. 

In relation to abandonment it will be found convenient 
first to state general principles, and then to consider the i 
different classes of easements in relation thereto. T oe 


























— * 


T. Abandonment of Negative or Continuous Easements, 


(a) Generally. 
In order that a negative easement may be extinguished by 








Bee ee —N eg, Á M — — 


1 Jhid. Bat onder the Act non-user "308 : Liggins v. Inge (1831), 7 Bing., 





p= or cessation of enjoyment of an easeMent 682; Muddun Gopal Mukerji v. Nilmonee —* e 
as such for twenty years (i.e. for the Banerjee (1869), 11 W. R., 304; and vee 
same period as is required to gain the Krishna v. Rayappa (1868), 4 Mad. He JI. 





—— — extinetion, se @, 98. —— 
3 Sees. 38, Expl. I (a), App. VII. * — 
* Liggins v. Inge, ubi sup. at”p. 694; 

— Aah $ ee 


£ id * 
Y R 
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dominant tenement of such a nature as to shew an intention 


on the part of the dominant owner to discontinue the — 


enjoyment of the right.’ 
The question of abandonment is really one of intention in 

each case,” and it is now settled that it is not a condition 

precedent to an effectual abandonment, (as appears at one 


time to have been ‘suggested*), that it should have been — — 








communicated to, and acted upon, by the adjoining owner.* 
Any circumstances shewing a clear intention to abandon 


will remit the owner 


of the servient tenemént to the 


unrestricted use of his own premises.° 


Into such question of abandonment non-user may enter 


as an accompanying element of intention, but it is not of itself 
a circumstance from which abandonment will be presumed.” 
The sufficiency of the period of non-user in any particular 
case must depend on all the accompanymg circumstances 
indicative of intention, such as the nature of the act done by 
the grantee of the easement or of the adverse act acquiesced 


in by him,’ 


— —— — — — — —— — — — — 


1 Lawrence v. Obee (1814), 3 Camp., 
5L; Moore v. Rawson (1824), 3 B. & C., 
332; 27 R. R, 375; Liggins v. Inge 
(1831), 7 Bing., 682; Stokoe v. Singers 
(1857), 8 E. & B., 31; 7S L. J. Q. B, 


257; Tapling v. Jones (1865), 11 H, L. C. 


at p. 319; Angus v. Dalton (1877), 3 
Q. B. D. at p. 102; Ecelesiastical Com- 
missioners V. Kino (1880), 14 Ch. D., 213; 
Newson v. Pender (1884), 27 Ch. D., 43; 
Scott v. Pape (1886), 31 Ch. D., 554; 
Greenwood v. Hornsey (1886), 33 Ch. D., 
471; 55 L. T. 135; Smith v. Barter 
(1900), 2 Ch., 138 (142); Ankerson ve 
Connelly (1907), 1 Ch., 678; I. E. Act, 
s. 38, Expl. I (b), ill. (d), App. VII. 

2 Ibid., and see Crossley v. Lightowler 
(1867), L. R., 2 Ch. App. at p. 482; 
Ponnusawmi Terar v. Collector of 
Madure (1869), 5 Mad. H. C., 6 (23). 
` 3 See the dicta in Stokoe v, Singers, 


ubi sup, 


— — ell — = -a> — — = © 


See the later cases above cited. 

> Per Lord Chelmsford in Tapiing v. 
Jones, ubi eup, 

* See Kristodhone_ Mitter v. Nandarans 
Dassee (1908), 1. L. R., 35 Cal., 889; and 
the authorities cited in the next foetnote, 
and I. E. Act, s. 38, Expl. Il, App. VII 

? Moore v. Rawron (1824), 3 B. & C, 
332; 27 R. R., 375; Liggins v. Inge (1831), 
7 Bing., 682 (693) ; Reg. v. Chorley (1848), 
12 Q. B., 515; 76 R. R., 330; Word ve 
Ward (1852), 7 Exch., 838 (839); Croas- 
ley v. Lightowler, whi gup.; Ponnusawmi 
Terar v. Collector of Madura, ubi sups; 
Keng Mahomed v. Bohatoo Sirear (1867), 
1 Marsh., 506; Ray Beharee Roy v. Tara 
Pershad Roy (1878), 20 W. R, 188. es 
These principles are equally app — 
to the loss of affirmative easements by — 
abandonment, ree Reg. v. Chorley: Wi | 
v. Ward, ubi sup., and infra, 
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Thus, a suspension of actual enjoyment through some act Temporary 
done by the dominant owner for a temporary purpose, whether — — a 
_ by agreement or otherwise, will not destroy the easement,’ ment, effectof. < 
nor will a suspension of actual enjoyment caused by the — 


= pulling down of the dominant tenement do so if there is a 











4 clear intention to preserve the easement in a new building, ae 
- whether of the same or different character, or to be used for > ğ 

the same or a different purpose, provided the intended alteration 

in structure or purpose will not throw an increased burthen 
on the servient tenement. cae 
| But an alteration of the dominant tenement followed by Presumption = 
a long period of non-user will raise a presumption of aban- Sami Gomi 
; donment against the dominant owner, and will throw on him ‘ EA 
the burthen of shewing that he had done something during à pee 

such period indicating his intention to resume the eñjoyment a 















of the right.” Similarly, if an alteration of the dominant 
tenement induces the servient owner to alter his position in Ee, 
the reasonable belief that the dominant owner intended a — 
permanent abandonment, the easement will be lost.‘ Fe 

Under the general law it has never been thought desirable xo fixed — 
to prescribe a fixed period of non-user in relation to abandon- Peod of non- 


user in relase E 
ment, or, as already seen, to do more than treat non-user as tion to aban- 


an element in the question of intention to abandon.’ But by —— 
section 47 of the Indian Easements Act, which is, in this Contra, 
respect, an intentional departure from the general law,’ it is,’ A 5 a Er a 
expressly provided that a continuous easement is extinguished © 
by total cessation of enjoyment for an unbroken period of 


twenty years, such period to be reckoned from the = on 












' Davis v. Morgan (1825), 4 B. &€., infra ander “ Extinction by Forfeiture.” 
«By Liggina v. igs ndi sup.; Hale y. 3 Moore ¥. 
eh er 4 





Rawson ; Crossley V, Light- eee 
M. & W., 739; 15 + owler, ubi sup. — 
* Stokoe v. Singers; PonnusawmiTerar — — 
y. Collector of Madura, whi mp. ; Scott v, . 
o PSR; I. E. Act, s 47 (a), App. VII. Pape, thi mp. at p. 574. — 66 
—— Commisrioners V, Kino > See supra. — — 
(1880), 14 Ch. Da 213; Sentt Ve Pape me See App. Vil. | — 

(1888), 31 Ch. D., 569, 573, 574; Colle v, - 7 See Gazette of India (1880), July to — 
= Home and Colonial Stores, Lid. (1904), Dec., Part V, p. 479. m — 
7 ee eee ; 
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an a 
which the enjoyment was obstructed by the servient owner 
or yendered impossible by the dominant owner . SNORE 

If the dominant tenement retains its dotwttan tia identity, 
easements appurtenant to it are not treated as abandoned : * 
by reason of any change in the internal structure of the — 
bu‘lding or the use to which it may be put, provided the 
burthen on the servient tenement is not thereby increased! 

The question as to whether a partial abandonment of a 
negative easement will, or will not, amount to a total abandon- 
ment thereof depends on whether after an alteration in the 
structure or purpose of the domimant tenement the easement 
is, or may be, or is not, still substantially capable of the same 
enjoyment. If it is, or may be, so capable, a partial abandon- 
ment of ancent lights, or non-user of the full measure of 
light which the —* permits, will not destroy or restrict the 
easement?: if it is not, the maxim “De minamia non curat ler” 
will apply, and the reconstruction of the dominant tenement | 
will be treated as a total abandonment.’ = 

It would appear that when once a dominant owner has 
evinced a clear intention to relinquish his easement, his right 
thereto ceases irrespective of any act of the adjoining owner 
on his own property. In such circumstances, he can neither  ž 
prevent the adjoining owner from building as he pleases on 
his own land, nor, à fortiori, can he, by restoring the dominant 
tenement to its orinal condition, revert to the enjoyment of 
the easement and compel the other to remove what would 
before abandonment have been an obstruction. For, as says 
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! Luttrel’s case (1738), 4 Rep. 86a; 
Saunders v. Newman (1818), 1 B. & Ald., 
258; Barnes v. Loach (1879), 4 Q. B. D. 


at p. 498; Casperaz v. Ray Kumar (1898), “° 


3 Cal. W. N., 28; Colls v. Home and 
Colonial Stores, Ltd. (1904), App. Cas., 
179, 202, 211; Ankerson v. Connelly 
(1907), 1 Ch., 678. And see further infra 
under ‘t Extinction by Forfeiture.” 

2? Dcott v. Pape (1886), 31 Ch. D., 554; 
Colle v. Home and Colonial Stores, Ltd, 


(1904), App. Cas., 179, 203, 211, 


3 Ankerson v. Connelly (1907), 1 Ch. a ec 
67A. J— 
t Moorev. Rawson (I8229, 8 B.&C., 3382; 
27 R. R., 875; Garritt v. Sharp (1835),4 
Nev. & Mav., 834 ; Tapling v. Jones (1862), = 

12 C. B. N. S. at p. 864, per Pollock, — 
C.B. ; S. C. on appeal (1865), IL M. ` 
L. C. at p. 319, per Lord ocd. 
This principle would appear to be equally — 
applicable to a case of forfeiture by 
alteration of the dominant tenement, sea 
Gale on Easements, 8th Fd., pp. 554, 555 
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( 53832 ) 
Jord Chelmsford in Tapling v. Jomes, “a right once . 
= abandoned is-abandoned for ever,” = 
(b) Easements of Light and Air. * 


Under this heading the leading case is that of Moore V. sore v. 
Rawson. i Rawson. 

There the plaintiffs messuage was an ancient house 
adjoining which there had been a building formerly used as 
x weaver’s,shop, and having ancient windows for the admis- 
sion of light for the purposes of such business. 

About seventeen years prior to the action the then owner 
und occupier of the premises pulled down the old shop and 
erected on the same site a stable having a blank wall 
adjoining the defendant's premises. 

About three years prior to action, and while the plaintiff 5 | 
premises continued in this condition, the defendant erected a | 4 
building next the plaintiffs blank wall, and the plaintiff then 
opened a window in his blank wall in the same place where k 
there had formerly been a window in the old wall of the yi 
weaver's shop, and brought the action for the obstruction of 
the new window by the defendant's building. 

It was held that the pulling down of the old wall with 
windows and the erection of the new blank wall in its place 
without wind@ws amounted to an abandonment of the ease- l 
ment, and that the plaintiff was not entitled to maintain the —— 

action. The judgments are important, and the following = 
passages may usefully be quoted :— EE 

Abbott, C.J., said”: “It seems to me that, if a person — 

“entitled to ancient lights, pulls down his house and erects 
“a blank wall in the place of a wall in which there had been 
“windows, and suffers that blink wall to remain for a con- 
_ “siderable period of tim®, it lies upon him at least to shew, 
“that at the time when he so erected the blank wall, and — 
hus apparently abandoned the windows which gave licht 
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_ SUN +3 B & C. at p. 338; 27°R. Rat — 
ADSR. eC, s2; 7 TERR, 375. pp- 378, 379, So 
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“and air to the heuse, that was not a perpetual, but a 
“temporary abandonment of the enjoyment; and that he 
“intended to resume the enjoyment of those advantages 
“within a reasonable period of time. I think the burthen of 
“ shewing that hes‘on the party who has discontinued the use 
“of, the light. By building the blank wall, he may have 
“induced another person to become the purchaser of the 
“adjoining ground for building purposes, and it would be 
“most unjust that he should afterwards prevent such a 
“ person from carrying those purposes into effect.” « 

Bayley, J., said’: “The right to light, air, or water, is 
“ acquired by enjoyment, and will, as it seems to me, continue 
“so long as the party either continues that enjoyment or 
“shews an intention to continue it.” The same learned judge, 
after porating out that, by the erection of the blank wall, the 
plaintiffs predecessor ceased to enjoy the ligkt in the mode in 
which he had used to do, and his right ceased with it, continues 
as follows: ‘‘ Suppose that instead of doing that” (i.e. pulling 
down the wall), “he had pulled down the house and buildings, 
“and converted the land into a garden, and continued so to 
“use it for a period of seventeen years; and another person 
“had been induced by such conduct to buy the adjoining 
“ground for the purposes of building. It would be most 
“ unjust to allow the person who had so conv’ erted his land 
“into garden grourxl, to prevent the other fr om building upon 
“ the adjoining land which he had, under such circumstances, 
“been induced to purchase for that purpose. I thmk that, 
“ according to the doctrine of modern times, we must consider 
“ the enjoyment as giving the right, and that it is a wholesome 
“and wise qualification of that rule to say, that the ceasing to 
“enjoy destroys the right, unless at the time when the party 
“ discontinues the enjoyment he does some act to shew that he 
“ means to resume it within a reasonable time.” 

Holroyd, J.? thought that if the plaintiff's predecessor — 
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13 B. & C. at p. 336; 27 R: R. at 2 3 B. & C. at pp. 337, S558; 27_R. Raa 
P- 379. at p- 380. S 
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- had intimated, or had done some act shewing, his intention of 
building a similar wall in the place of the old one, the rights 
attaching to the latter would have continued, but that the 
interval of a long period of time between the pulling down of 
the old wall and the erection of a new though similar one 
without any intention previously shewn to make a similar use 
of the land, or the pulling down of the old wall and the 
substitution of something entirely different in its place, would 
constitute an abandonment of the easement as being the 
creation of a new thing. There was not only nothing to shew 
that he intended to rebuild the old wall within reasonable 
time, but the actual erection of a new wall different from 
the old one shewed he did not intend to renovate the 
old one. 

Littledale; J., thought that as the right to light’and air 
might be acquirech by user, so it might be lost by non-user, 
such non-user being of course the necessary result of the 
permanent alteration of the dominant tenement. 

He could not agree to the proposition that as the right to 
light and air could only be acquired by occupancy for twenty 
years, there was a corresponding rule that there could be no 
loss of the right without abandonment for twenty years. 

“ I think,” he says,” “that if a party does any act to shew 
“that he abandons his right to the benefit of that light and 
“air which he once had, he may lose his ri#ht in a much less 
“ period than twenty years. If a man pulls down a house 
“and does not make any use of the land for two or three 
“ years, or converts it into tillage, I think he may be taken 
“to have abandoned all intention of rebuilding the house; 
“and, consequently, that IMs right to the light has ceased. 
‘‘ But if he builds upon the same site, and places windows in 
“ the same spot, or does anything to shew he did not mean to 
“ convert the land to a different purpose, then his right would 
“not cease.’ 


z On ee AE ee er oes A 73 B. & C. at p. 341; 27 R. R at * 
— p. 381. p» 388. a er 
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In Stokoe v. Singers’ the plaintiffs had blocked up — 
ancient windows from the inside, leaving on the outside the a ‘ 
bars with which the windows had been secured, so that it 
was obvious there had been windows there. The windows 
remained in this state for nineteen years, when the defendant __ 
shewved an intention to build in such a way as would have 
prevented the windows from being ever reopened. To assert 
their easement the plaintiffs reopened the windows, and the 
defendant, in order to raise the question whether they had — 
such right, and before the expiration of twenty years after the 
first blocking up of the windows, erected a board on his own 
land so as to obstruct the windows. The plaintiffs then 
brought an action for the obstruction. Baron Martin at the 
trial directed the jury that the easement might be lost by an 
abandonnent, and that closing the windows with the inten- 
tion of never opening them again would be.an abandonment 
destroying the right, but that closing them for a mere tempo- 
rary purpose would not be so. He also stated that, though 
the person entitled to the right might not really have aban- 
doned it, yet, if he manifested such an appearance of having 
abandoned it as to induce the adjoining proprietor to alter his 
position in the reasonable belief the right was abandoned, he ~ 
would be precluded from claiming the right. The jury found 
for the plaintiffs. In discharging the rule for a new trial on 
the ground of misdirection, the Court of Queen’s Bench 
thought the true points were left by the judge to the jury 
and found for the plaintiffs. They considered the jury to 2 
have found that the plaintiffs’ predecessor did not so close up | 
his light as to lead the defendant to incur expense or loss on 
the reasonable belief that they had been permanently aban- a ) 
doned, nor so as to manifest an intention of an 
abandoning them. 

Stokoe v. Singers did not actually decide what would | 
the effect of closing up lights in such a manner as to — 
an intention of permanently abandoning them when such 
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k 
= — intention had not been communicated to the adjoining owner a 
and not acted upon by him, but from the reported dicta inghe — 
= Case, it appears to have been questioned whether the abandon- ee 
= ment would become effectual until it had been communicated ae 
= to, and acted upon, by the adjoining owner. ° j 
pe- But the later cases shew that this question ceases to be na 
5 | material when once the intention on the part of the dominant i ‘ 
E owner to permanently abandon his right has been clearly | 
* manifested. R 
l Thus, the material question in each ease is the question ie 
S of intention, and, if that be established against the dominant 
7 owner, the shortest period of non-user will not prevent ex- — 
— tinction’; on the other hand, if it be not, even a long period 5 
— of non-user will not, under the general law, avail to destroy a 
= - the right? è $ 
ee: In Tapling v. Janes? Lord Chelmsford said: “ The right Tapling v. — 
continues uninterruptedly until some unequivocal act of “7 ea 
“intentional abandonment is done by the person who has — 
“acquired it, which will remit the adjoining owner to the — 
‘“ unrestricted use of his own premises. It will, of course, be A— J 
$ “a question in each case, whether the circumstances satis- : ea 
E ‘“factorily establish an intention to abandon altogether the — 


bea — enjoyment and exercise of the right. Jf such an z 
“intention is clearly manifested, the adjoining owner may — 
“ build as he pleases on his own land.” e —— 


In National Provincial Plate Glass Insurance Compan y v. x National 
Prudential Assurance Company* Fry, J., expressed the opinion rana 
that the setting back of an ancient window in a parallel plane —e—— 


or at an angle with the original plane would not destroy an Assurance Co, E 
=~ easement of light. - f eo 5 
* at In Barnes w. Loach® it was held that where there was a Barney. 
=~ right to the access of light and air to windows in the walls of — 
certain cottages, the easement was not destroyed by the setting 

AS SE eR E E E E — — J | 

=F Moore Y. Raweon, ubi snp. ? (1865) 11 H. L. C., at p, 319, — 

a 2 Stokoe v. Singers, ubi mp. As to + (1877) 6 Ch. D., 757 (767). —— 

z the law under iiie I- E. A4, e s 17, ž (1879) 4 Q- B. D., 494. — — i 
oa Me and — under % I fa). ? | 
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kay h 
= haek of the walls and the opening m the walls so set back b j: 
of pew windows of the same size, and in the same relative 
position, as the former windows in the former walls. ona 
| it should be observed that the effect of setting back the ~ 
—— walls was fo lessém rather than to increase the burthen on = 
the servient tenement, and that the case was strongly within 
à the principle that an easement is not destroyed by an altera- 
k- tion in the dominant tenement or in the mode of user whereby 
neither the tenement is deprived of its substantial identity, 
nor the burthen on the servient is materially increased.’ ae. 
E xdewwent ved Bevlesetstical Commissioners v. Aino * decides that a sus- A 
— pension of actual enjoyment caused by the pulling down of 
the dominant building will not amount to an abandonment = 
of ancient lights if there is a clear intention to restore the ~ 
buking with its ancient lights® James, LJ., says: “It 7 
“appears to me that when a building, àr which there are 
"ancient lights, has been taken down, though the actual 


“enjoyment of the right has been suspended, there is nothing 

ee “to prevent the owner from applying to the Court for an j 
— “imjanetion to restrain an erection which would interfere with 
— “the easement of the ancient lights, where the Court is = 
“ satisfied, that he is about to restore the building with its 
“ancient lights.” 
“ That was so decided by Lord Justice Giffard i in Staight v. 

“ Bern, which unfortunately was not brought to the attention 
“of the Vice-Chancellor. I cannot see any distinction between 
“that ease and this. There the house was taken down and — 
“a wall was left standing with holes in it. Here the church — 
“has been taken down, and the fact that no wall has been left — 
“standing with holes in it, does not, in my opinion, make any — 
“substantial difference, becquse there is no doubt that 
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a “ property, which is in the city of Londont will be sold for the ; 
= “purpose of being built on, and there is very little doubt that, a 
“so far as possible, the purchaser from the Ecclesiastical wie 
= “Commissioners will take care to preserve the rights of light.” — 
z In Newson v. Pender,’ the plaintiffs were the owners of a — 
house containing ancient windows. This house they pulled a 
down and in its place erected a much largér building. A few Er 
= of the new windows were in substantially the same positions Ri 


as the old windows though covering a larger space, but the p 
greater number of the new windows occupied only partially he 





— m 













~ the spaces formerly occupied by the old windows and ex- aa 
= tended beyond them on one side or the other. Some of the — — 
new windows were in entirely different positions from any of oe 
— the old ones, and some of the old windows had been bricked up. fpr 
= At the time of erecting the new buildings a careful record | oan 
- was made of the act position occupied by all the ancient | if 
lights before the alteration and of the relative positions of the — 
new windows.” = 
= On a motion for an interim injunction it was held that ae 
the plaintiffs had shewn an intention to preserve, and not i e 
— to abandon, their ancient lights, and that they were entitled cS 
id to an injunction restraining the defendants from raising their ra 
building so as to obstruct or interfere with the plaintiffs’ — 
— ee —— 
“In Seott v. Pape? the plaintiff pulled down a building in Sere v. Papes es; 
which were ancient lights, and on its site erected a new = 





-building with larger and more numerous windows. 
XA lu the new building the area of some of the old windows —* 
was entirely occupied by a brick wall, but it was found, as a = 
| 7 fa ct, that six of the new windôws coincided substantially with —— 
three of the old*windows. It was held that, as regards the first 
set of windows, the erection pf the brick wall unquestionably 
| ape 1 an intention on the part of the ————— — 
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the use and enjoyntent of the light formerly had in respec J 
of them, but that there had been no intention to abandon the 
easement in respect of the second set of windows and tk ut 
the plaintiff was entitled to protection accordingly.’ 
In Greenwood v. Hornsey? following Tapling v. Jones and 
Sætt v. Pape, it was held that an intention to abandon must 
he clearly established by the evidence, and that no intention 
to abandon an easement of light could be inferred from the 
pulling down of the old building and the advancement of the 
front of a new building two feet beyond the site of the front of 
the old building, care having been taken so to arrange the f 
new windows as to preserve the easement of light enjoyed in y 
respect of the old windows. j; 
In Smith v. Baxter? the observations made by Cotton, 
L.J., iu Scott v. Pape * were applied mutatis mutandis to the 
windows in respect of which the plaintif cimed. a 
The observations of Lord Davey in Colls v. Home — e 
Colonial Stores, Limited,’ appear to indicate that if the build- 3 
ing retains its substantial identity, or the ancient lights — wl 
retain their substantial identity, the easement cannot he — 
treated as having been abandoned. e * 
Ankerson v. Connelly® in effect decides that, altingi a — 
partial alteration of ancient lights, such as the blocking up 
of a window or some act of the same kind on the part of the 
owner of the dominant tenement, is not in contemplation of — 
law an abandonment of all his rights in respect of the residue — 3 
of ancient lights, yet if the rebuilding of the house causes a | 
substantial destruction of all the ancient lights, leaving only 
a trifling portion of the ancient lights unaffected, the maxit n 


“ De minimis non curat lex” will apply, and such a reconstr uction 
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1 The main decision in Seos? v. Pape, 2 (1886) 33 Ch. D., 471: 55. Le & 
s® far as it relates to the question of loss 135. be 
of an easement of light by alteration of  * (1900) 2 Ch., 138 (142). 4 
buildings, is not affected by CWI? case,  * (1886) 31 Ch. D. at p. 567. “a 
see Andrews v. Waite (1907), 2 Ch., 500 * (1904) App. Cas., 179 (202), 
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of the dominant tenement will be treated as an abandonment 
of all the ancient lights. à 

And according to Andrews v. Waite? the latest decision 
on the question of abandonment or forfeiture, where after an 
alteration of the dominant tenement the“ building remains 
substantially unchanged in character and the light is put to 
the same use as before, the real test as not whether the 
new aperture is in the same vertical plane, but whether sub- 
stantially the same light is received as had previously been 
enjoved for.twenty years. 


(e) Fiasements in Water. 


In Luttrel’s case? it was resolved that the alteration of 
fulling mills into grist mills did not destroy the right to 
have water come to the mills, provided there was no diversion 
or stopping of the water by reason of the change. “So if a 
“man has an old window to his hall, and afterwards he 
“converts the hall into a parlour or any other use, yet it is 
“not lawful for his neighbour to stop it, for he shall prescribe 
“ to have the light in such part of his house: and although 
“in this case the plaintiff has made a question, forasmuch 
“as he has not prescribed generally to have the said water- 
‘“eourse to his mills generally, but particularly to his fulling 
“mills, yet forasmuch as in general the mill was the sub- 
“stance, and the addition demonstrates only the quality, and 
“the alteration was not of the substance, but only of the 
* quality, or the name of the mill, and that without any 
“prejudice in the watercourse to the owner thereof; for 
“ these reasons it was resolved that the prescription remained.” 

In Saunders v. Newman? it was decided on similar prin- 


ciples that an alteration in the size of the wheel of an ancient 
> 





' (J907) 2 Ch., 500, per Lord Davey in Colls v. Home and 
* (1738) 4 Rep. 86a. The law on CXonial Stores, Ltd. (1904), App. Cas., 
the question how far a variation in a - 179 (202). : 


_ tenement will destroy an easement ap- * (1818) 1 B. & Ald., 258, z 


oe. purtenant to it is as old as Lutirel’s case, 
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watermill, which bye reason of drawing less water than the p- 
old gne could not injuriously effect a lower riparian owner, = 
was not such an alteration as would deprive the millowner 
of his easement to have the water flow to his mill in its — 
accustomed manner. 2 E 
Liggias v. dn Liggins v. Inge * Tindal, C.J., said °: “ There is nothing 
—— ‘unreasonable in belding that a right which is gained by 
“occupancy, should be lost by abandonment. Suppose a 
“person, who formerly had a mill upon a stream, should — 
“pull it down, and remove the works, with the intention a 
“never to return. Could it be held that the owner of other 
“land adjoining the stream might not erect a mill and — 
“employ the water so relinquished? Or that he would be 
“eompellable to pull down his mill, if the former millowner 
“ should’ afterwards change his determination, and wish to 
“rebuild his own?” a 

“In such a case it would undoubtedly be a subject of 

“enquiry by a jury, whether he had completely abandoned 

“the use of the stream, or had left it for a temporary purpose 

“only; but that question being once determined, there seems 
at “no ground to contend that an action would be maintainable 
— “against the person who erected the new mill, for not 
J— “ pulling it down again after notice.” l 
= Hdr. Swift. In Hall v. Swift? it was held, that the slight alteration 
———— of a watercourse merely for the greater convenience of the 
plaintiff in the enjoyment of his right to use the water for 
purposes of irrigation, did not destroy the right. E 
In Hale v. Oldroyd,‘ where the plaintiff had enjoyed a 
prescriptive right to the flow of water into an ancient pond E 
on his premises, but had about thirty years before action 
made three new ponds in, different places ¿én the same — 
premises and diverted the water to them, and thenceforth 
disused the old pond, it was held that a substitution of tha J 
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i (1831) 7 Bing., 682. 381: 44 R. R., 728. 
2 Ibid. at p. 693. t (1845) 14 M, & W., 789, 
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( 
nature was not an abandonment of his right to the flow of 


water to the old pond. : 
In Watts v. Kelson: Mellish, L.J., observed: “It was Wats v. 


“ further objected, that the fact of the plaintiff having pulled ———— 

“down the cattle-sheds and erected cottages in their place, a 
“ deprived him of the right to the use of water. We ave of 

‘opinion, however, that what passed te the plaintiff was a $ 


“right to have the water flow in the accustomed manner 
“ through the defendant's premises to his premises, and that 
“ when it arrived at his premises he could do what he liked 
“ with it, and that he would not lose this right to the water 
“ by any alteration he might make in his premises,” 


(d) Easements of Support. 





The abandonment of easements of support by a permanent 
alteration of the dominant tenement is governed by the same 
principles as that of other negative easements. 

Thus, it was said by Cockburn, C.J., in Angus v. Dalton? : Angus v. 
“Tt is scarcely necessary to observe that any easement of — 
‘lateral support, which may have attached to the plaintiffs 
‘‘ premises as the house before stood, was lost by the taking 
“down of the old house and substituting a building of an 
‘entirely different construction as regards the wall or 


‘ foundation oñ which it rested.” : ) 
— 

II. Abandonment of Affirmative or Discontinuous Easements, — 
(a) Under the General Lat. — 










Under the general law outside the Indian Easements Act, General con- — 
affirmative or discontinuous easements may be extinguished ditions on 
by a cessation of user, either coupled with an express dis- a 
claimer of the right or accompanied by other circumstances 
indicative of an intention to abandon without reference to 


the duration of the cesser. r: 
ee ae ee ae 
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ı (1871) L. R., 6 Ch. App., 166 (175). 2 (1877) 3 Q. B. D. at p. 102. 
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Having regard to the nature of discontinuous easements 
and Wie manner of their enjoyment, no rule of general appli- — * 
cation can be stated to precisely define after what period of 
time, and in conjunction with what special circumstances, a 
cessation of enjoyment may be treated as an intentional 
abaadonment. ‘ 

Notwithstanding “he suggestion made in earlier times, 
that, by analogy to the period of enjoyment necessary to 
raise the presumption of a grant, non-user for a similar — 
period should be required to raise the presumption of a 
release, a process of reasoning which Littledale, J., in Moore 





v. Rawson: thought might apply to a right of common 
or of way, the tendency in later times has been to rely 
solely on intention, and neither by a fixed rule of law 


nor a coaclusive presumption of fact to prescribe a definite 
period of non-user as essential to the loss-of a discontinuous 
casement.” 

Hence it may now be taken that the abandonment of a 
discontinuous easement will not be presumed from non-user 
alone, whatever its duration; that non-user is to be regarded 
as material only in relation to intention as one of the 
elements thereof, and that the sufticiency of its duration in | 
any particular case must depend on all the surrounding ~— 
circumstances. j 

It will be useful to examine the authorities somewhat in 
detail as bearing on the question of intention as shewn, first, 
by non-user coupled with a disclaimer, and secondly, by non- 
user coupled with some act of the dominant owner on the 
dominant tenement.” 
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1 (1824) 3 B. & C. at p. 539; 27 R. R. 
at p. 381. 

= See Reg. v. Chorley (1848), 12 Q. B., 
515; 76 R. R., 330. and the later cases 
cited infra. 

* The inquiry as to evidence of inten- 
tion is Lere purposely limited to some- 
thing done by the dominant owner on the 
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domioant tenement. It is completed as — 
regards acts done by the dominant or 
servient owner on the servient tenement. 
infra under D., I (4), in connection yyith 
the excessive user of discontinuous eas 
ments, and upra under B, ** Extin aon 
through the authorised act of the servien 
owner,” — 











Cas, 162 (168). 





First—.1s to Non-user coupled with Disclaimer. 

In Norbury v. Meade* Lord Redesdale says: “In the case ; 
“of a right of way over the lands of other persons, being an 
‘ easement belonging to lands, if the owner chooses to say | * ze 
“have no right of way over those lands, that is disclaiming — 
“ that right of way; and though the previous title might be — 
“shewn, a subsequent release of the right would be pre- 
“sumed.” Bae 

But the disclaimer must be express. It cannot be implied 
from mere non-user not accompanied by a clear intention 
to abandon, for “it is one thing not to assert an intention 
to use a way, and another thing to assert an intention to 








abandon it.” ? A 
Secondly—As to Non-user coupled with some act of the Ea 
dominant owner on the dominant tenement shewing an A — 
intention to abandon. <i 


In Bower v. Hul’ it appeared that the defendant as the Bowery. Mill. 
occupier of one entire property, known as the King’s Head 2 
Inn and yard, and having a frontage on a stream along which 
there was a right of passage by boats and barges referable to 
the King’s Head Inn and yard, and to those premises only, had 
five years before action put up a pair of gates in such a 
position as to separate the yard from the stream, and that 
this space of ground had since been in the possession of the — 
plaintiff, who chimed to exercise the right of way by virtue of —— 
the-said space of ground abutting on the stream. . — 

It was held that the plaintiffs claim could not be sustained — 
as the grant of the easement operated only in favour of the 
owner of the Kings Head Inn and yard, and that the grant 
was still in full force, there having been no extinguishment, 
























but at most a temporary suspension of enjoyment on the part — 3 
of the grantee, who might resume user at any time by taking A 
any part of the frontage Mto his possessions. ae 


Cs2i) 3 Bligh. at p. 241. 3 (1835) 2 Bing, N. C., 339; 2 Scott, 
* See James y. Stereneon (1893) App. 535. 





Reg. v. 
Chorley, 












Regina v. Chorley,’ was an indictment for obstructing a 
public foot-way through a narrow lane by driving carts and 
horses on it. The defence havi ing set up a prior private 
ecarriage-way to premises which were used as a malthouse, — 

a verdict was passed accordingly. 2 

A rule nisi obtained by the plaintiffs for a new trial was 
made absolute on the ground that the Judge had misdirected k: 
the jury in telling them that nothing short of twenty years’ — 
user by the public would destroy the private right. The law 
is clearly stated by Lord Denman, C.J., who delivered the — 
judgment of the Court. He said: “The learned judge 
“appears to have proceeded on the ground, that, as twenty 
“ years’ user in the absence of an express grant would have 
“been necessary for the acquisition of the right, so twenty > 
“ years’ cesser of the use in the absence of any express. 
“ release was necessary for its loss. But we apprehend that, 
“as an express release of the easement would destroy it at 
“any moment, so the cesser of use coupled with any act | 
“clearly indicative of an intention to abandon the right would 
“have the same effect without any reference to time. For 
“example, this being a right of way to the defendant's malt- 
“house, and the mode of user by driving carts and waggons | 
“to an entrance from the lane into the malthouse yard, if the 
“defendant had removed his malthouse, turned the premises 
“to some other use, and walled up the entrante, and then for 
“any considerable period of time acquiesced in the wnre- | 
“strained use by the public, we conceive the easement would 4 
“have been-clearly gone. It is not so much the duration of — 3 $ 
“the cesser as the nature of the act done by the grantee of — 
“the easement, or of the adverse. act acquiesced in by him? Š 
“and the intention in him which either the one or the other _ 
“indicates, which are material for the consideration of the 
“jury. The period of time is only material as one eleme J 
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* (1848) 12 Q. B., 515 (518); 76 R. R., tinction through the authorised act of the t 
33 (332), servient owner,” 
? As to this, see supra, B, under “* Ex- 
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“by adverse enjoyment. 
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E as exclusive, for it is clear that the non- ⸗ 
user of an affirmative casement wonld 


s1 (1824) 3 B. & C., 332; 27 R. R., 375. 





“from which the grantee’s intention to-restrain or abandon 
“his easement may be inferred against him; and what pgriod 
“ may be sufficient in any particular case must depend on all 
“ the accompanying circumstances. This is the principle on 
“which the judgments of all the memljers of this Court 
“proceeded in Moore v. Rawson,’ and whieh was adopted im 
ws Liggins Va Inge.” ? c 

In Ward v. Ward? it was held that an easement of way 
was not lost by non-user for more than twenty years on the 
part of former owners of the dominant tenement, whose 
reason for not using the way was that they had other- 
wise a more convenient means of access to the dominant 
tenement. 

In the course of the argument Alderson, B., observed: 
“The presumption of abandonment cannot be made rom the 
“mere fact of nenzuser. There must be other circumstances 
“in the case to raise that presumption. The right is acquired 
The non-user, therefore, must be 
“the consequence of something which is adverse to the 


“user.”’ $ 


In Cook v. Mayor and Corporation of Bath,’ the plaintiff Cook v. Mayor 


closed the back door in his premises in respect of which he 
claimed a right of way, and it remained so closed for thirty 
years. About four years prior to suit he reopened the door. 
It was held that these circumstances of thefnselves constituted 
no abandonment of the easement. Vice-Chancellor Malins 
said: “ A right of way or a right to light may be abandoned, 
“and it is always a question of fact to be ascertained by a 
‘jury, or by the court, from the surrounding circumstances, 
“whether the act amounts to an abandonment, or was 


“ intended as-such.” $ 


—— — — 
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also be a material element of intention if 
it followed from an alteration of the 
d}minant tenement, see the illastration 
given by Lord Denman, C.J., in Rey. v. 
Chorley, ubi sup. — 

5 (1868) L. R.; 6 Fq.. 177. 


* (9831) 7 Bing., 682, 693. 
- * (1852) 7 Exch., 838. 
+ This observation must not be taken 
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The same general principle was recognised in the case 
of Crossley & Sons, Limited v. Lightow et both by Vice- i 
Chancellor Page Wood at the original hearing, and by Lord — 
Chancellor Chelmsford on appeal. k 

The former judge said ?: “The question of abandonment, su 
“ I.quite concede to the Counsel for the defendants, is a very am 
“nice one. On that a great number of authorities have been — 
“cited, which appear to me to come to this, that the mere — 
“non-user of a privilege or an easement is not in itself an a 
“abandonment that in any way concludes the claimant; but — 
“the non-user is evidence with reference to the abandonment. 
“ The question of abandonment is a question of fact that must — 
“be determined upon the whole of the circumstances of the 
“case.” 

On appeal Lord Chelmsford referred with approval om 
Moore v. Rawson and Regina v. Chorley as establishing 
general principles, and said: “The authorities upon the 
“subject of abandonment have decided that a mere suspension 
“of the exercise of a right is not sufficient to prove an inten- 
“tion to abandon it. But a long continued suspension may 
“render it necessary for the person claiming the right to 
“shew that some indication was given during the period that 
“he ceased to use the right of his intention to preserve it, 
“The question of abandonment of a right is one of intention, — 
“to be decided upon the facts of each particuliir case.” * į 

In Cooke v. Ingram? the grantee of a way was also given F 
the right to come out on to it at any point at which he could — 
get access to it. lt was held that he was at liberty to erect 
a paling all along his boundary and only open one gate in it, 
for access to the road without being taken to have abandoni d 
his right of access at any other point. a 

In James v. Stevenson ê one of „the questions in issue y 
whether absence of user by the respondents of a nghi of v 


— — — — qnm ⸗ > 


~ a 
he 








— 


e 


-1 (I886) L. R, 3 Eq, 279, on appeal * Cited with — in Jame F 
(1367), | L. R., 2 Ch, App., 478. Stevenson" (1893), App. Cas., 162 (| 
> 2 L&R, 3 Eq. at p. 292. | 5 (1895) 68 L. T., 671. i 


7 L. R, 3 Ch. App. at p. 482, * (1893) App. Cas., 162, 
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between the vears 1829 and 1875 in respect of portions of 
land subject to the easement (there being no occasion, for 
them to use if except once, in 1872, when they did use it), 
coupled with the occupation by the appellant for agricultural 
purposes of the same portions of land, when the easement 
was not required, amounted to a partial abandonment, and, 
A if it did, whether such partial abandenment caused an 
abandonment of the entire right. 

Since 1875 there had been open user of the whole road in 
assertion of that right. 

It was held that since abandonment was a question of 
intention to be decided upon the facts of each particular case, * 
as Was expressly laid down in Crossley v. Lightowler* the facts 
above stated not only did not prove an entire abandonment, 
but were insufficient to shew even an intention to abandon i 
a portion of the right. 

In Midland Railway Company v. Gribble? it was held that sfidtend Ry. 
a severance by the common owner of lands lying on each side Y Cmte. 
of the plaintiff Company's line of railway without granting 
any right of way over the land retained, or reserving any i. 
right of way over the land conveyed, was a clear abandonment 
of an occupation way which at the time of severance the 














common owner had over the same line of railway for the 3 
accommodation of the intersected lands. at 
3 In Young v. Star Omnibus Company, Limited? which was an Young v. Star 
A action to assert a right of way over a strip of land 10 feet —— Coy te 
* wide in the occupation of the defendants, it was pleaded | — 
= „in defence that prior to action brought the plaintiffs had 
z “abandoned the easement by the erection of a summer-house 
s which projected over the strip of land, but it was held that 


even if this were a partial abandonment of the easement, it 
was not sufħcient evidence in the circumstances of an intention 
to relinquish the easement so far as it remained capable of 
enjoyment after the erection of the summer-house, 
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The Indian decisions proceed upon the same lines as the J 
English. E 
In Teaka Ram v. Doorga Pershad,’ the plaintiff sought 

to enforce the right to discharge rain-water on to the 
defendant's land in respect of a house which had not been a 
ir existence for several years, and it was held that the a 
destruction of the kouse and the discontinuance of enjoyment — 
clearly shewed an intention on the part of the plaintiff — — 
to permanently abandon the easement, and the suit must — a 
therefore fail. moe i E 
In Huree Doss Nundee v. Judoonath Dutt? the plaintif 
failed to establish the existence of a right of way to a tank, 
by reason of the fact that the house in respect of which the 
easement was claimed had remained unoceupied for six years, 
and it was thought that this was sufficient to shew an 
intention to abandon a right which in itsnature was one that 
could only be preserved by constant use. 
Chunder Kant Chowdhry v. Nund Lall Chowdhry?® shews 
that every case must be decided on its special circum- — 
stances, and that non-user may be accepted as evidence of 
abandonment. a 
Raj Beharee Roy v. Tara Persad Roy* recognises the a 
proposition to be found in all the English authorities that — 
abandonment is a question of fact to be determined upon the 
particular cireumstances of each case, and that non-user when 
accompanied by acts shewing an intention to abandon, is fatal 
to the resumption of an easement and need not extend over | 3 
any definite period of time. r 
It is established by some of the authorities above cited t 
a temporary cessation of user or a slight alteration of e 
dominant tenement when not accompanied by- circumstance 
shewing a manifest intention to relinquish the easement de — 
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(1866) 1 Agra H. G R. N. W. P., 4 (1873) yy) W. R., 18e. 4 
a * Bower v. Hill; Cook v. Mayor a 
2 (1870) 14 Ww. R., 7 19 í orperation of Rath: í 'rossley v. ig 


: (1871) 16 W. R., 27 ni. owler, ubi sup. — 








So, too, a cessation of user by agreement with the servient Cessation of 
owner, in the absence of other circumstances shewing an 


user by agree- 4 








ment, 
intention to abandon, is not an abandonment.' Thus, a parol — 
agreement for the substitution of a new way for an old | 
| prescriptive one, and a consequent discéntinuance of the — 
oy old way, are facts by themselves insufficient to prove „anm 
abandonment.” . } 
ms A But where with the consent of the dominant owner a new ; 
=- Way is substituted for a pre-existing one, and the cessation of 
S user as regards the original easement is accompanied by acts 
3 shewing a clear intention to abandon, the original easement 
- cannot be resumed.” | 
Further, non-user attributable to some cause over which Effect of none  - 
| the dominant owner has no control cannot be made a ground —5 F 
Of abandonment. Thus, the excessive dryness of Seasons "°". an 
; causing a discontinuance of an easement in water, or a succes- — 
sion of rainy seasons causing the non-user of a right of way, | 
does not cause an extinguishment of the right. 
An abandonment of part of a right of way is not Partial — 
= necessarily an abandonment of the whole. — ee 
And when a continuous way is exercised over more than Continuous F 
= one servient tenement, non-user amounting to abandon- “Y * 

















as the way must be regarded 
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——— t Carr ¥. Foster (1842), 61 R. R. at 

— — hee 3 Q. B. at p. 585, per Patteson, J. ; 

T  Laeeli v. Smith (1857), 3 C. B. N. S., 

- 120; Marille yv. Fallon (1872), I. Ra, 

6 Eq, 458 

Ss pS Smith; udi sup. 

3 Muleille v. Fallon, ubi sup. 

“es — Hall v. Swift (1838), 6 Scott, i67- 
4 Bing. N. C.,.381; 44 R. R., 728. Note 














interruption 

_ period in the user of a right which is 
_ limited in its exercise to a certain period 
r season of the year is not fatal to the 








ment in respect of one seryient tenement does not operate 
to extinguish the right in respect of the other or others, 
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as two or more independent 
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aequisition of the right, se Ramsoonder 
Bural v. Woomakunt Chuckerbutty (1864), 
1 W. R., 217; Oomur Shah v. Ramzan 
Ali (1868), 10 W. R., 363; Mokoondonath 
Bhadoory +. Shib Chunder Bhadoory 
1874), 22 W. R., 302; Sheik Mahomed 
Ansar v: Sheik Sefatoolla (1874), 2 
W. R, HO; Aoylash Chander Ghose v, 
Sonatun Chang Baroe (1881), I. L. R., 
7 Cal., 132; 8 Cal. L. R., 281. 

5 James y. Stevenson (1893), App. Cas., 
162; Young yv. Star Omwibus Co., Ltd. 
(1902), 86 L. T., 41. 
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of this section. 
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ways'; and when & way over an intermediate tenement is 
of no immediate use because the way over a further tenement — 
has not been acquired, the right over the first tenement is 
not thereby lost.” ae 


(b) Under the Indian Easements Act. 


The provisions a the Indian Easements Act relating to the = 
abandonment of affirmative or discontinuous easements are to — 
be found in section 58, Expl. I (b), ill. (e) and Expl. LI, and — 
the whole of section 47° (except the first paragraph. whieh — 
deals with continuous easements). 

Under Explanation I (b) of section 38 an easement is 
impliedly released where any permanent alteration is made 
in the dominant tenement of such a nature as to shew that 
the dominant owner intended to cease to enjoy the easement — 3 
in future 4 Bi 

This provision is in accordance with the general law as 
above considered. 

Under Explanation IL of the same section mere non-user 
of an easement is not an implied release within the meaning 
Presumably, this provision is intended to- 
carry out the general doctrine that non-user by itself, anac- 
companied by other circumstances, cannot raise a presumption 
of abandonment.’ ~ á 

But by section 47, which provides that a discontinuous 
* easement is extinguished when it has not been enjoyed as — 
such for an unbroken period of twenty years, such period to | 
he reckoned from the day on which it was last enjoyed by any 
person as dominant owner, the Indian legislature has availed 
itse`f of the analogy suggested in Moore v. Rawson.* and adopted 


«le 
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& See ill. (e) to the section, App. vil | 
à Supra, Il (a), Under the Gene 


' See the judgment of Rigby, L.J., in 
Midland Ry. Co. v. Gribble (1905), 2 


Ch., 827, and I. E. Act, s. 47, last para; Law. r g | 
illustration, App. VII. * (1824) 3 B. & C. at p 339; N R 
2 Midtind Ry. Co. v. Gribble, ubi supe at p. 381. J 
> Nee App. VII, for the exact text. —— 
à > SAN 
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a fixed rule,' rejecting the later principle of the general law ——— 
under which, as already explained, intention is made the, sole S 





basis of abandonment without reference to any definite period 
of non-user.” 
By paragraph 4 of section 47 of the Indian Easements Other pro- 
Act it is provided that if, in the case of a discontinuous epse- Vions ot * cod —— 
ment, the dominant owner, within such period, registers under * 
the Indian Registration Act, ILI of 1877. a declaration of his | 
intention to retain such easement, it shall not be extinguished ; 
until a period of twenty years has elapsed from the date of ie 
the registration. | 
| Under paragraph 5 of the same section, the enjoyment of 
a limited easement during the same period in any way or for 
: any purpose beyond its limits will not prevent its extinction 
under the section.” r 

2 By paragraph 6 the circumstance that, during the said aes 

= period, no one was in possession of the servient tenement, or — 1— 
that the easement could not be enjoyed, or that a right acces- 
sory thereto was enjoyed, or that the dominant owner was not | 

) aware of its existence, or that he enjoyed it in ignorance of a5 — 

: his right to do so, does not prevent its extinction nnder the 5 
section. | 

But an easement is not extinguished under the section— 

‘a) Where the cessation is in pursuance of a contract 
between the dominant and servient owners ‘; a3 

b) Where the dominant tenement is held in co-ownership == 
and one of the co-owners enjoys the easements = = č  ž 
within the said period of twenty years: ; a. 

— (e) Or where the easement is a necessary easement.” t, 

= Where several tenements are respectively —— to Aer 
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= | See Gazette of India (1880), July to  * Query whether this provision is in- · 
— ary Part V, p. 479. tended to be exhaustive. Presumably. i 





= Supra, TI (a), Under the General Law. the contract here meant is a contract —— 
Nxriously such changed enjoyment under which the cessation of user is not et 





might shew an intention to abandon, and accompanied by circumstances shewing 
at the end of the twenty years a fresh an intention to abandon, sep mpra, 
— I! (a), Under the General Law. 

s See Chap. X, Part I (4). 
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of way for the benefit of a single tenement, and the ways are 
continuous, such rights shall, for the purposes of the seetion, 
be deemed to be a single easement.' 





“> D.—Extinction by Forfeiture. 
I. Under the General Law. — 


a ani- This method of extinction 1s founded on the general prin- oe 
ditions of. ciple that the burthen on the servient tenement may not be 
i increased by anything done by the owner of the dominant 
tenement. 

The question here is not one so much of cessation of 
enjoyment, as in the case of an abandonment, as one of 
additional, or otherwise changed, user and its effect upon the 
existenec of the easement. 

The subject may conveniently be treated an relation to the 
two principal classes of easements, affirmative and negative. 

As regards the former class, which depend for their enjoy- 
ment on a repetition of some particular act or acts of the 
dominant owner upon the servient tenement, the inquiry will 
be limited to the effect of an extended user merely? but as 
regards the latter class, which depend for their enjoyment on i 
a permanent arrangement of the dominant tenement, it will 
be necessary to consider not only the effect of an ertended, 
or otherwise changed, user in reference to the class generally, 
but also the effect of a diminished user in special reference 
a e to easements of light. 
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Excessivenser, With regard to affirmative or discontinuous easements, — 
—— such as, for example, easements of way and easements to take 
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t The word ‘‘ continuous” as used here TI (a), ** Continuous way.” 
is evidently not meant to express the * The effect on an affirmative 
‘eed legal phrase as applied to easements, ment of a change in the character of — 
| Cut to mean, ** physically continuons,” the dominant tenement has already been 
| . ve the illustration to the section, App. considered in connection with the q 
VII; and vpra, the general law under tion of abandonment, «pre, ©. U, 
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water, an excessive user, being easily ascertainable, doeg not 

of itself affect the pre-existing easement.’ 

Thus, where a man having a right of foot-way along a 
road uses it as a carriage-way, such excessive user does not a 
destroy the right of foot-way, as the two kinds of user are dis- 
tinguishable and separable, and whilst it renders the owner ; 
of the right of foot-way lable in trespass, it does not prevent 
him from maintaining an action for the disturbance of his 
right.“ : 

So, too, the user of a right of way for the purpose of l 
giving access to land to which the easement is not appurtenant 
does not of itself destroy the easement, but gives the servient 
owner a right by declaration or otherwise to have the exercise 
of the easement confined within its legal limits.” > — 

(b) In relation to Negative or Continuous Easements. 

The general principle upon which the forfeiture of nega- 
tive or continuous easements proceeds is that by a permanent 
alteration of the dominant tenement an additional and illegal 
burthen has been thrown on the servient tenement. 

In the application of this general pxinciple most of the 

s difficulties, and by far the greater number of cases, have £ 

= occurred in conpection with easements of light, and it is, — 

= therefore, thought convenient to take this particular class of eS 
= megative easements first, and, after summarising the prin- — 
ciples applicable to their loss by forfeiture, as such principles — 

= now appear to be established by judicial authority, to examine a 

= the decisions themselves. | A— 
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E š ; (1) Easements of Light and Air. 
= Under the general law, the question as to how far an Principles 

alteration of a building will affect an easement of light (Pisce vi 
= appartenant thereto is one of considerable complexity and nts © i 
k —* — * 
"Sæ Gale on Easements, Sth Ed., p  * Harris v. Flower & Son (1905), 90 i 
66. L. T., 816. — 
























( #562 


depends on a diversity of considerations arising out of the 
particular method and purpose of the alteration. $- 
The following — — may be collected from th > 


English and Indian decisions : 


_First, the pulling down of ihe dominant building and the 
erection of a new building in its place does not of itself cause 
a forfeiture of the easement, or a loss of the growing right; F 
the material question in each case being whether, 
alteration, the building or ancient lights retain their substantial 


identity." 


Secondly, if such substantial identity is retained neither a 
setting back of the old wall,” nor a setting forward of it,* nor | 
an alteration in the plane of the old wall or aperture,’ nor an a 
enlargement of the old aperture,’ nor the opening of a new 
aperture by the side of, or at a different, angle to, the old 
aperture, will destroy the pre-existing easement. 

Thirdly, if such substantial identity is retained, the ease- 
ment is not lost or varied by any change in the use whieh 
is made of the internal chambers of the building or by any — 
alteration which may be made in the internal structure of it.’ E 


—— — 





i Curriers’ Co. v. Corbett (1865), 2 
Dr. & Sm. 355; Fowlers v. Walker (1881), 
51 L. J. Cb., 443; Peagarves v. Munro 
(1892), 1 Ch., 611; Caspers: v. Raj Kumar 
(1898), 3 Cal. W. N., 28; Smii v. 
Baxter (1900), 2 Ch., 138; Colls v. Home 
and Colonial Stores, Ltd. (1904), App- 
Cas., 179 (202); Ankerson v. Connelly 
(1907), 1 Ch., 678 (682); Andrews v. 
Waite (1907), 2 Ch., 500. Thus, a re- 
construction which, wholly or substan- 
tially, destroys the identi‘v of the dom)- 
nant building causes a forfeiture of the 
easement, Hutchinson v. Copestaġe (1861), 
9 C. B. N. S., 863 (reconcilable in this 


respect with Tapling v. Jones (1865), 11 


H. L. C., 290, see Newson v. Pender 
(1884), 27 Ch. D. at pp. 58, 56, 60, 61); 
Pendarwes v. Munro (1892), 1 Ch., 611; 
Colls v. Home and Colonial Stores, Ltd. 
(1904), App. Cas., 179 (202); dnkerson v. 
SS 2 | 
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Connelly (1907), 1 Cb., 678 (684). a 
? Barnes v. Loach (1379). i Q. B.D a 
494; Bullers v. Rickinson (1885), 29 Ch. 
D., 155. F 
3 Scott v. Pape (1886), 31 Cb. B., si 55 
Andrews v. Waite, ube sup. : a | 
t National Provincial Plate Gloss 
surance Co. vi Prudential Assurance Oo. 
(1877), 6 Ch. D., 757 ; Barnes v. 
Pullers v. Dichineon; Seott v. F 
Andrews v. Waite, ubi sup. T 
> East India Uo.ev. Vincent (174 
2 Atk., 83; Chandler v. 3 
(1911), 3 Camp., 80; Newson V. d 
(1884), 27 Ch. D., 43; Colls v. Hos 
Colonial Stores, Lid., nba sup. at m 2 2) 
®* East India Co. v. Vincent; 
Loach, ubi sup.: Tapling v. 
il H. L. C., 290. 
> Luttrel’s case (1738), £ 
Ecclesiastical Commissie 
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Fourthly, if the alteration is such as° materially to affect 
the substance of the building, and thereby to increasee the 
quantity of light required by the dominant tenement, the 
easement cannot be made use of for the extended purposes 
of the new building.’ 

Fifthly, although there is no legal inference that the 
owner of the dominant tenement merely “by rebuilding does 
not intend to retain his former right to light, yet the altera- 
tion of the dominant tenement may be such as to throw 
on the owner thereof the burthen of shewing that the building 
or the ancient lights have not lost their substantial identity, 
and, for this purpose, it is expedient that a satisfactory record 
of the relative size and position of the old apertures should 
have been kept.” 

Sirthly, if by a permanent alteration of the deminant 
tenement the anéient lights be materially diminished, such 
diminution will now (under the general law) increase the 
burthen on the servient tenement, and the servient owner 
will be entitled to obstruct the remnant of ancient light 
provided that such obstruction would not have amounted to 
a nuisance before the alteration.” 

It is proposed to examine in chronological order the 
authorities supporting the foregoing propositions. 


In Luttrel’s gase* it was said: “So if a man has an old —— a 





“window in his hall, and afterwards he converts the hall 


= “intoa parlour or any other use, yet it is not lawful for his — 


“ neighbour to stop it, for he shall preseribe to have the light 
“in such part of his house.” 


In East India Company v. Vincent” Lord Chancellor East — — 
Hardwicke snid: “If I should give an —— that — — 





ete -s le — — — — — — — — —— — l — 


(1880), M Ch. D., 213; —— v. n P 3 Fowlers v. Walker; Newson v. Pen- 
der; Scotty. Pape; Pendarces v. Manro; 
Smith v. Baxter, udi sup. 











; E „7 Ankerson v. Connelly (1907), L Ch, 
F ; | Lattrel's cam. whe p; Martin ¥. 673. | 


* (1738) 4 Rep. 86a. 
$ (1740) 2 Atk., 83, 
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“App. Cas., 179, 202, 211, it may be = (1811) 3. Camp, 80. 











“of windows, or niaking more lights in the old wall 
“there were formerly, would vary the rights of ) 
“it might create innumerable disputes in populous citie 
— especially 1 in London, and therefore I do not give an absolute ps 
= opinion, but I should rather think it does not vary the 
“eight.” J 
In Martin v. Goble* which was an action for obstructing — , 
lights, an ancient malthouse had been converted into — 
workhouse, and it was held that the new building was not 
entitled to more light than was necessary for thé purposes of. 
a malthouse. J 
M'Donald, C.B.. said: “ The house was entitled to the — 
“degree of light necessary for a malthouse, not for a — 
“ dwelling-house; the converting it from the one into the 
‘“othereould not affect the rights of the owners of the adjoining 
“ground. No man could, by any act of ‘his own, suddenly 
“ impose a new restriction on his neighbour.” E 
“ This house had for twenty years enjoyed light sufficient — 
“for a malthouse; and up to this extent, and no further, the 3 
“plaintiffs could still require that light should be admitted 
“to it. 2 ion 
Chandler v. T hompson * was an action on the case for À 
stopping up a window in the plaintiffs dwelling-house. Te 
appeared that about three years before acġion the plainti ig 
considerably enlarged an ancient window in his dwel ling- 
house, both in height and width, and put in a sash ri me 
instead of a leaded casement. The defendant, who was the 
adjoining owner, then erected the building complained ¢ of 
which completely obstructed several inches of the spac 
occupied by the old window, buf still admitted more ight to 
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! (1808) 1 Camp., 320. supported on the ground nae a 
* This language has been the subject tion affected the — buil 
of much criticism, and, at first sight, and that the purpose for whi 
Appears to have a wider scope than was may be use cannot enlarge th 
But, as pointed out in Colls v. and so throw an increased bt 
Colonial Stores, Ltd. (1904), — servient tenement. — 
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pass through the new window than the plaintiff had enjoyed 
before the alteration. i 
It was contended that as the plaintiff was only entitled 

to so much light as he had appropriated by twenty years 

enjoyment, he could not complain of the existing obstruction 

which still left him more light than he had enjoyed befoye 

the alteration, but it was decided that the whole of the space 

occupied by the old window was privileged; that it was 

actionable to prevent the light and air from passing through 

the window, as it had formerly done; and that though so 

much of the new window which constituted the enlargement 

might be lawfully obstructed, the plaintiff was entitled to the 

free admission of light and air through the remainder of the 

window, without reference to what he might derive from other 

sources.” 5 
: In Blanchard v Bridges? it was decided that the extent of Blanchard v. 

the required right must be measured by the enjoyment of it a 

in reference to the size and position of the aperture through 

which it has been received, and that any change in the 

dimensions or position of the old aperture would extinguish 

the right. 

This case, decided under the old law before the Prescription 

| Act, is clearly at variance with Tapling v. Jones and the 
= later decisions” which have put the law on quite a different . 
i; footing.* > ` 

Ir Curriers’ Company v. Corbett? it was laid down that, Currier? Co. 
: where a house having ancient lights is burnt or pulled down “ aia a 
and rebuilt, the question whether the pre-existing easement "TA 4 
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= Attaches to the new windows is to be determined by inquiring a 
= whether the effect of the alteration is to impose on the — 
= servient tenement a burthen either substantially additional — 
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| 1 This case though considered to be * See infra. 
overruled by Renshaw v. Bean (1852), t See the comments of North, J., in 
188 Q. B., 112, was reinstated by Tapling Scatt v. Pape (1886), $1 Ch. D. at p. 561, 
= vV. Jones (1865), 11 H. L. C., 290, which and of Bowen, L.J...in the same case at 

= Overruled Renshaw v. Bean. p- 573. e 
= 7 (1835) 4 Ad. & E., 176. s (1865) 2 Dr. & Sm.. 355. 


7 n a 


ee -d — ee DD 








Tapling v. 
Jones. 


+ 
> 











‘i Renshaw v. 
Bean: 


= Hatehinson v. 


— ke, 
overruled. 
a. z * 





J 























to, or substantially different from, the burthen to which it was ? 
subjected when the old house existed. i: 
Tapling v. Jones * is a very important and instructive c 
and has already been considered in reference to the — 
of the servient bwner's right to obstruct an excessive or — 
changed user of an easement of light.” Eo 
In connection with the present subject, the material faets — 
of the case were that the plaintiff had made extensive altera- = 
tions in his house, and in so doing had opened new, and had — 
enlarged old, windows. To this the defendant had replied by : i 
erecting a permanent building on his own land so near to the 
house of the plaintiff as to obstruct not only the new windows, 
but also the old. Subsequently the plaintif having caused 
the altered windows to be restored to their original condition, 
and thp spaces occupied by the new windows to be filled up 
with brickwork, had called on the defendaut to pull down his 
building, which the defendant having failed to do, an action 
was brought for the obstruction of hghts. ğ 
At the trial a verdict was taken for the plaintiff, subject to E 
a special case which was afterwards argued before the Court 
of Common Pleas? The majority of the Court having — 
eventually found in favour of the plaintiff, the case was taken — 
in error to the Exchequer Chamber.‘ Here, also, there was — 
2 difference of opinion amongst the judges, but by a aa 
siderable majority the dauant given for fhe plaintiff elow 
was affirmed. E 
The case was then taken in error to the House of Lori 
with the result that the judgment of the Exchequer Cham M 
was aftirmed, but on different grounds from those on whie 
proceeded. ‘ 
By the decision of the House of Lords it ig finally os 
(overruling Renshaw v. Bean® and Hutchinson v. Copa 
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i (1865) 11 H. L. C., 290. 

3 See Chap. VIII, Part I; A. 
-s (1862) 11 C. B. N. S., 283. 

t (182) 12 C. B. N. S., 826. 

$ (1852) 18 Q. B., 112. 





* (1860) 8 C..B. N. Sy 10 28 
9C. B. N. S., 863, These c < 
that if the — ancient lig gee 
new windows in such a position 
adjoining proprietor cannot con 








that an easement of light is not lost by any attempt to extend 
the user of it beyond its original limits; which is in itself an 
innocent and not a wrongful act, and that the remedy ef the 
servient owner is to obstruct the extension on the servient 
tenement, provided he can do so without obstructing the 
ancient light. 

Thus, the opening of a new window, or the enlargement of 
an old window, will not destroy the pre-existing easement in 
respect of the old window, nor will it give a new right to 
obstruct the old window or revive an old right of obstruction 
which existed before the window became an ancient one. 

Lord Westbury, after observing that the right to ancient 
lights now depends on positive enactment (2 & 3 Will. 4, 
ce. 71),' and so does not require, and ought not to be rested 
on, any prescription or fiction of a license, continues as 
follows * :— ; a 

“It must also’ be observed, that after an enjoyment of 
access of hght for twenty years without interruption, 
‘the right is declared by the statute to be absolute and 
‘indefeasible,’ and it would seem therefore that it cannot 
“be lost or defeated by a subsequent temporary intermis- 
“sion of enjoyment, not amounting to abandonment. More- 
“over, this absolute and indefeasible right, which is the 
“creation of the statute, is not subjected to any condition 
“or qualificatien; nor is it made liable to be affected or pre- 

+ — by any attempt to extend the access or use of light 
eames that which, AIT been enjoyed — ates 
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ruet the new windows without 
ohetructing the old, he may obetruct 


Parts Il and ITI. Butthese Acts are not 
exclasive or prohibitive of the common 


the old. But query whether on aetrue 
construction, . Copestake is 


really at variante with Tapling v. Jones, a 


eee the judgments of the Court of Appeal 


in Neeson v. Pender (1334), 27 Ch. D. 
45. 55, 56, 60, 61, and mpra, p. 476, and 





law method of acquisition by immemorial 
user, òid. 

7 11 H. L. C. at p. 304. 
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on the — period, is declared to be not liable to * 
‘he defeated.” — 

Later on, he says': “Suppose then that the owner ofa 
“ dwelling-house with — a window, that is, with an absolute 
“and indefeasible right to a certain access of light, opens two 
* other windows, one on each side of the old window, does the 
“indefeasible right become thereby defeasible? By opening 
“the new window he does no injury or wrong in the eye of 
“the law to his neighbour, who is at liberty to build up 
“against them, so far as he possesses the right of so building 
“on his land; but it must be remembered that he possesses 
“no right of building so as to obstruct the ancient window ; 
“for to that extent his right of building was gone by the 
‘‘indefeasible right which the statute has conferred.” 

The judgment of Lord Cranworth is based on similar 
reasoning.” 

Lord Chelmsford, in his luminous judgment, says *— 

“The owner of the privileged window does nothing un- 
“lawful if he enlarges it, or if he makes a new window in a 
“different situation. The adjoining owner is at liberty to 
“build upon his own ground so as to obstruct the addition to 
“the old window, or to shut out the new one; but he does not 
“* regain his former right of obstructing the old window which 
“he had lost by acquiescence, nor does the owner of the oldd | 
“ window lose his former absolute and indefeasible right to it, — 
“which he had gained by length of user. The right continues 
‘‘uninterruptedly until some unequivocal act of intentional — 
“abandonment is done by the person who has acquired it, — 
“which will remit the adjoining owner to the unrestricted 
“use of his own premises.” —J 

In dealing with the contention of the appellant's Counsel 
that the alteration of the dominant tenement hal destroyed — 
the previously acquired right to light and air in respect E es 
an unaltered window, he says ‘— e 
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* 11 H. L. C. at p. 306. 3 Jbid. at p. 518. 
2 Ibid., RP- 308-315. * Ibid. at p. 319. 
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“As to this, they contended ‘that the alteration of the 
“ windows below, and the addition of thé windows above, so 
“changed the character of the previously acquired righé to 
“light and air as entirely to destroy it. But it is not easy to 


_ “comprehend how this effect can be produced by acts wholly 3 
“unconnected with an ancient window which the owner has - 
“ carefully retained in its original state.” é 
In dealing with the effect of the alteretl windows on such : 


windows themselves, he says !- 
“ As to these, they contended that the owner of ancient 
“windows is bound to keep himself within the original 
“ dimensions, and that if he changes or enlarges them in any 
“ way, although he retains the old openings in whole or in 
“ part, he must either be taken to have relinquished his right 
“or to have lost it. But upon what principle can it be said 
“that a person by endeavouring to extend a right must be 
“held to have abafidoned it, when, so far from manifesting any 
“such intention, he evinces his determination to retain it, 
“and to acquire something beyond it? If under such cir- 
“ cumstances abandonment of the right cannot be assumed, as 
“little can it be said that it is a cause of forfeiture.” 
The National Provincial Plate Glass Insurance Company V. National Pro- 
The Prudential Assurance Company? is an authority for the Tia Mar 


Glass In- 
proposition that a change in the plane of old windows cannot surance Co. v. 


Prudential A+- 
affect a right to light previously acquired in respect of such surance Co, 
windows. 7 

In that case Fry, J., said*: “ But then it is said that the j 

“case of Blanchard v. Bridges * is an authority for the proposi- —— 
“tion that a change in the plane of the window puts an end — 

“to the right under the statute, although a change of the 
“aperture by expansion in tlie same plane would not put an 

= “end to that right. Now, such a conclusion seems to me one 
ct “to which the Courts ought not to come, if they can help it. 
| “Tam ata loss to see why putting back a window which has 
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1 Jbid. at p. 520, 3 Ibid. at p. 766. - 
* (1877) 6 Ch. D.. 757. * (1835) 4 Ad. & E., 176. and 2 tupra. 
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“enjoyed light for twenty years, supposing the planes of t 
“ windows to be parallel, should effect an absolute surrend — 
“of the right which but for the putting back would * = 
“existed. Such a conclusion seems to me to have no reason — 
“or common-sense to support it. And if putting back in a + 
“parallel plane will not work a forfeiture of the right, why 
“does putting back the front at an angle with the original 
“plane do so? T confess that T see no reason for the J 

proposition.ꝰ 

In Barnes v. Loach* it was decided that the old easement of — 
light was not destroved either by the setting back of the walls k = i $ 
of some cottages in which new windows were opened of the — 
same size and in the same relative positions as the old windows 
but in a different plane, or by the opening of a window in a 
new wall built at a different angle to an old window which 
had been left unchanged. 

In Fowlers v. Walker? three cottages ‘Containing ancient 
lights were pulled down and a large warehouse was built on 
their site containing three large windows. No reliable evidence — 
had been preserved as to the positions of the ancient windows, | E 
though it was admitted that small portions of the new windows 
might occupy portions of the space through which hight had 
been admitted to the cottages. It was held (affirming Bacon, 
V.C.) that it lay on the party claiming the easement to produ į 
satisfactory evidence as to the position of the ancient lights, 
and that, as he had failed to do so, the easement could rot be 
maintained in respect of the new windows. 2a 

In Newson v. Pender? a building containing ane se 
windows had been pulled down by the plaintiffs and a larg 
building erected in its place. Photographs had been taken ol 
the old building before it was pulled down as well as —* 
new building. from which it appeared that some of the 1 
windows occupied substantially the same positions as the 0 


windows, but others covered only a part of the spaces oeer 


our) 
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“1 (1879) 4 Q. B. D., 494. > (1881) 27 Ch. D., 43. 








by the old windows and extended considerably beyond them 
on one side or the other. The defendants having commenced 





building operations on the opposite side of the street, the p 
plaintiffs moved for ayd obtained an injunction till the hearing 

p restraining the completion of the building on the ground that — 
such building if completed would shut out the light from the — 
plaintiffs’ windows. j 


Bacon, V.C., having granted an interim injunction, it was 
contended on appeal, as it had been at the original hearing, 
that the alteration of the plaintiffs’ building amounted to a 
forfeiture of the old right, and that they were not entitled to 
protection for any of the new windows. 

On the materials before them, and having regard to the 
intention to preserve the ancient lights shewn by the record 
kept of the relative positions of the old and the new windows 
and to the substantial coincidence of some of the new windows 
with the old, and in the view that the balance of convenience 
was in favour of granting an injunction rather than allowing 
the defendants to complete their building with an undertaking 
to pull it down if required to do so, the Appeal Court continued — 
the injunction.’ k 

In Bullers v. Dickinson? a house which had an ancient —— ie 
window in the front room on the ground floor was rebuilt 
and the front wall which had formerly projected from 
four to seven feet beyond the general hnilding line was set 















back into that line; and in the new front wall a window E — 
was opened, the position of which substantially coincided =." 


with the 
front wall, 





ition of the ancient window in the original — 
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A was questioned whether on a true in Hutchinem v. Copestake, nbi sap., pro- 
construction of Hutchinson v. Copestake” ceeded on the ground that as- there was 
(E61), 9C. B. N. S., 863, that cMe was no window in the new building coinci- 
ss really at variance with Taplisg v. Jones, dent with the old windows there was no 
— — since sil that Tapling v. Jones light im the new building which contd 
ag it was that becanse a new light had „ be considered as a continuation of any 













_ Deem added there could be no obstruction ancient light, see 27 Ch. P., bh, 56. 
of winvlows in respect of whieh the old 60, G1, and supra, p: 476. | 
_ asement remained, whereas the decision «=»? (1885) 29 Ch. D., 155, F 


Soott v. Pape. 








It was decided that the right to the ancient light had not _ 
been lost. 

Next comes the important case of Scott v. Pape,’ which 
extends the doctrine laid down in Tapling v. Jones, and in 
which the main decision, so far as it relates to the forfeiture 
of an easement of light by alteration of buildings, has not 
beef affected by the recent decision of the House of Lords in 
the case of Colls v. Home and Colonial Stores, Limited} 








In Scott v. Pape the plaintiff was originally the owner of a 4 
building having ancient lights in its east wall. ~ 
This building the plaintiff pulled down and on its site 


erected a new building of greater elevation and lighted by 
larger and more numerous windows. 

The east wall had been advanced by varying distances, the 
effect of which was slightly to alter the plane of the new 
windows.¢ 

No formal record was preserved of the exact positions or Žž 
dimensions of the old windows, but on a reference made for > 
the purpose, it was found that six of the new windows coincided ; 
substantially with three of the ancient windows. | 

At the hearing, the plaintiffs case for relief was limited to 
these windows to which the access of light had been obstructed 
by the defendant's building operations, and an injunction was 
granted accordingly. 

It was held on appeal (affirming the decision of North, J.) 
that the plaintiffs right to light in respect of these windews — 
had not been lost either by the moving forward of the wall 
or the alteration, such as it ae been, of the windows. 

Although since Colls’ case* it is erroneous to speak of an- 
easement of light as constituting a sort of proprietory right i in 
the light itself, or, in reference to the extent of the caseria E 
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1 (1886) 31 Ch. D., 554. 
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views expressed in Scott v. Pape and 
2 (1865) 11 H. L. C., 290, and see rë 


some of the earlier cases as to the nator 


supra. 


3 (1904) App. Cas., 179, see Andrews v, 9 


Waite (1907), 2 Ch., 500. The decision 
in Colls’ “ase merely 


displaces the 


and extent of an, easement of light a 
the construction of the Preseription 4 
in relation thereto, see Chap. IT, Part I 
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to use such expressions as a “cone of light” or “specific 
quantity of light,” ’ as though the easement were a righ¢ to a 
fixed amount of light ascertainable by metes and bounds, or 
to regard the easement as conferring any greater right than 
that the obstruction of it shall not amount to a nuisance, 
the broad principle established by Scott v. Pape that, provided 
the ancient lights retain their substantial identity, mere 
structural identity 1s immaterial and an alteration in the size 
or position or plane of the old windows, or in the use which 
is made of the dominant building, will not destroy the ease- 
ment, has not been controverted by any of the later decisions. 

And as the material question in all cases of the obstruc- 
tion of apertures ın reconstructed buildings is still the 
identity of the light,” the obvious advantage to the owner of 
the dominant tenement of preserving satisfactory evidence as 
to position of fhe old apertures is clearly demonstrated in 
Scott v. Pape. 

“It may be that in some cases, even although there is not 
“such an alteration as would deprive the plaintiff of his 
“right, he may by other means have precluded himself from 
“ insisting on it, because he may have so altered his building, 
“or be so wanting in evidence as to what the position of the 
“old window was, that though he may be actually enjoying a 
“portion of the old light, he cannot shew it, and so by a 
“mere defect of evidence he will be unable to enforce such 
“a right as he has.” * 

And, upon this subject, Fry, L.J., says‘: “ Again, it may 
“well be that the alteration of a building may put an end 
“to the plaintiffs right in this way, that it has become 
“impossible for him to prove that the access of light he is 
“claiming * the same as that which existed to the old 
“window. Whenever such a difficulty of proof arises in the 
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“ plaintiff's case by reason of his change in the building, thon A 
‘und>ubtedly his right may be lost by the change which he 
“has himself caused.” E- l 
“But where the new building does use the same light, 
“avails itself of the same access of light as the old, — 
“there has been no intention of abandonment, and where 
“there has been ño loss of evidence and no incapacity — = 
“to prove the identity of the old light and that which has — ae 
“been interfered with, all of which circumstances in my : 
‘judgment occur in the present case, then I see nothing im 
“the statute to deprive the owner of the new building of the 
“right to the access of light which existed in the old 
* building.” 
In Greenwood v. Hornsey) the defendant had altered the 
dominan: tenement by removing his old building con- 
taining ancient windows and substituting a new building in 
which the windows were so arranged as to preserve the light 
which had been enjoyed in respect of the old windows. The 
new building was rather higher than the old, and its front | 
was advanced about two feet beyond the line occupied by the — 
front of the old building. N 
It was held on the authority of Scott v. Pape* that the 4 
plaintiff was entitled to an injunction restraining the defendant — 
from building in such a way as to obstruct the access of light 
and air to the new windows. : 
In Pendarves v. Munro.’ where a new building had Deen 
erected on the site of an ancient building, it was decided on 
facts very similar to those in Fowlers v. Walker,’ that by 
reason of the failure to keep any plan or other evidence 
necessary to shew the substantial identity of the new windows — 
with the old, the plaintiffs were not entitled to an <nterlocut — 
injunction restraining the defendant from building SO as 
obstruct the access of light to the plaintiff's premises. © E 
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fu Smith v. Barter the dominant building had been pulled Smak x * 
down and rebuilt during the period of acquisition of an — 
easement of light under the Prescription Act, but at the date 
of the action more than twenty years had elapsed since the 
original building had been erected. Portions of three windows 
in the new building coincided with substantial portions, of 
three of the old windows, and there was-a new skylight, the 
area of which was larger than the combined area of three 
old skylights, but which gave access to substantially the same 
quantity of useful light. It was held, in reliance on a passage 
in the judgment of Cotton, L.J., in Scott v. Pape, that the 
growing right in respect of the windows and skylight had 
not been lost by the rebuilding, and that in the circumstances 
evidence of the plaintiff's intention to preserve ancient lights 

upon the rebuilding, though admissible, was unnecessary. 


In Colls v. Home and Colonial Stores, Limited? though the Colls v. Home | 


d Colonial 
main question for decision was not one of forfeiture, but the Stores, Lid, 


extent of an acquired right to light; the question of forfeiture 
was incidentally noticed in the judgments of Lords Davey 


and Lindley. ites 


i Lord Davey says‘: “The easement is for access of light 
“to the building, and if the building retains its substantial 
“identity, or if the ancient lights retain their substantial 
“identity, it does not seem to me to depend on the use which 
“is made of the chambers in it. or to be varied by any altera- 
“tion which may be made in the internal structure of it.” _ 
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“I do not propose to discuss at length the question how —— Sel pi 
“far a variation in a tenement will destroy an easement — 3 










“ appurtenant to it. The law on that subject is as old as 

 “ Luttrel’s case.” * P 
Pay “In the ease of Martin v. Goble® a malthouse had been 
a _ “eonverted into a workhouse, and it was held that the house 
ae was entitled to the degree of hght necessary for a malthouse, 
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“not for a dwelling-house. That case has been the subject 
“of much criticism, and I think that some judges have 
“thought that the language of the Lord Chief Baron had 
“a wider scope than it was intended to have. Following the 
“suggestion of Wood, V.C., it may be supported on the 
“round that (to use the language of Luttrel’s case?) the altera- 
“tion affected the Substance and not only the quality of the 
“tenement.” 

Lord Lindley says”: “The purpose for which a person 
‘may desire to use a particular room or building in future 
‘does not either enlarge or diminish the easement which he 
“has acquired. If he chooses in future to use a well-lighted 
“room or building for a lumber-room for which little light is 
“required, he does not lose his right to use the same room or 
‘building for some other purpose for which more light is 
“required. Aynsley v. Glover* is in accordance with this 
“view. But if a room or building has been so built as to 
“be badly lighted, the owner or occupier cannot by enlarging 
“the windows or altering the purpose for which he uses it 
“increase the burthen on the servient tenement. Martin v. 
‘Goble,’ where a malthouse was turned into a workhouse, 
“ may, I think, be upheld on this principle; and the observa- 
“tions of Wood, V.C., on Martin v. Goble in Dent v. Auction p 
“ Mart Company,® support this view.” , 

Ankerson v. Connelly’ is an interesting and instructive case 
as shewing that since the decision in Colls v. Home and Colonial _ 
Stores, Limited, the effect of materially decreasing ancient 
lights is to increase the burthen on the servient tenement, and 
that after such alteration the dominant owner cannot complam} 
of any interference with the residue of the ancient lights which 
before the alteration would not, according to the rule in Colls — 
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L. R., 2 Eq., 238. : * Ubi sup. J 
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case, have amounted to a nuisance; and further, that an 
aperture which before the alteration was of no imporgance, 
will not after the alteration be entitled to protection because 1t 
has then become important to the new building. 

In the case under notice the defendant had pulled down 
the dominant tenement, consisting of a small house and sked, 
and rebuilt upon the site and upon some adjoining land a 
much larger building. In so doing he destroyed at least 
three-fourths of his ancient lights. 

The plaintiffs having put up hoardings so as to block up 
the remaining apertures, the defendant pulled them down, and 
the plaintiffs thereupon brought this action against him for 
a declaration that he was not entitled to any easement over 
their land for light and air in respect of any of the said 
remaining apertures or otherwise. 

Warrington, J., held that the defendant had materially 
increased the burthen on the plaintiffs’ land, and by his own 
conduct had precluded himself from maintaining an action for 
damages or an injunction, and that the plaintiffs were entitled 
to the declaration they asked for, omitting the words “or 
otherwise.” ' 

This decision was affirmed on the facts by the Court of 
Appeal. 

Cozens-Hardy, M.R., said *: “ In my view this case really 
“does not involve the very serious and imfportant question of 
“law which Mr. Cave has invited us to deal with. I think 
“that the learned judge, in spite of one or two sentences in 
: “ his jadgment with which I do not quite agree, really intended 
“to decide as a matter of fact that the reconstruction and 

_““ehange in character of the building had so destroyed the 
“ancient lights and the nature of the house to which they 
“belonged im its original state that the blocking up recently 
“effected by the plaintiffs’ hoardings was not of such a 
cz as to entitle the defendant to an injunction against 

interference with any of his ancient lights.” 

















— 
© (1906) 2 Ch., 544. * (1907) 1 Ch. at p. 682. a 
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Dealing with the — s contention that not 
standgjng his blocking up of the ancient lights from 
quarters he was still entitled to light from the remaining e 
quarters, the Master of the Rolls points out that before 
decision in Colls’ case such contention would undoubtedly have 
prevailed, but that since that decision it was no longer suffi- — | 
cient for a plaintif to say, “ Oh, you are depriving me of 
“a portion of light, and a portion of light which is so 
“obviously important to me—because it is the only light 
“which I by acts of my own have chosen to leave to my 
‘““ premises—that I am entitled to an injunction.” 

After referring in this connection to Lord Davey’s obser- 
vations in Colls’ case, and stating the facts as to the original 
condition of the defendant’s premises and the effect of the 
rebuilding, the Master of the Rolls continues — 

“ Now, looking at the old house and the new structure, 
“I feel very great difficulty in saying that there is any sub- 
“ stantial identity between the old building and the new which 
“ will entitle the defendant to the protection of the Court. ... 
“ It seems to me that when the defendant by his own act hasa 
“ blocked out practically the whole of the light which the 
“room had before, it does almost necessarily and inevitably 
“ follow that the obstruction (even the complete obstruction) $ 
“ of the small remnant of light which remained would not by 
“itself have been ùn actionable wrong in ré&pect of the old 
“ light to the premises, and this, I think, is the view | 
“the learned judge really took. I do not imagine for @ 
‘“ moment that the learned judge intended to lay down the 
“ general proposition that any alteration by a house owne o 
“part of the lights which lightehis house, by blocking ug 
“a window, or something of that kind, is an abgndonmer È a 
‘“ destruction of all his rights in respect to the residue o ft 
“ancient lights. No such idea was, I believe, in the 2arD 
** judge’s mind, and certainly, in so far as I think this ap 
“ought to be dismissed, ite must not be unde 
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“speaking for myself, I intend to give any support whatever 
“to that view. But, dealing with a case like this, I hink 
“the learned judge was right in saying that what the 
“defendant had done had substantially destroyed all the x 
_ “lights in the house and that it was a case of de minimis — 
“which was left.” — 
In reference to a new light which hadebeen opened in the 
new building in the place of a small window which before 
the rebuilding had existed in the top of a lean-to shed which 
nowhere else was glazed and had ample light from the whole i 
of its open front, the Master of the Rolls, after indicating that 
since Coll? case no action could have been maintained in 
respect of the blocking up the old light in the old shed, 
continues— 
“ What the defendant has done is that he has made a great 
“ warehouse, and™he has replaced in the position of this old 
“shed window a new light which undoubtedly may be of more . 
“importance to the new building than the old light was to ae 
“the old shed; but there again I am not prepared to say — 
“that the learned judge was otherwise than perfectly right 
“in the view which he took, that, when a man having an 
“out-house or shed with a light which would not be entitled 
“ to the protection of the Court as the law now stands chooses 
“to erect upon it a fine house and put a new window in that de 
“ place, he is not entitled thus to increasé the burden which —— 
pe“ he ‘has imposed upon his neighbour the owner of the servient ae 
= “tenement.” a 
= In Andrews v. Waite; prior to the alteration which was — * 
effected during the period of prescription, light had come to deae = — 
the plaintiffs building over the roof of higher buildings at 
an angle, apd after the alteration a substantial part of 
= the same light was intercepted ‘by the new apertures which, 
by reason of the old wall having been advanced, were, 
| — — extension of, * in a higher plane to, the 
A _ old apertures. — 
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After the alteration the building remained substantially ~ 
unchenged in character and the light was put to the same use * 
as before. k 

It was held (following Scott v. Papet and explaining that p: ; 
the main decision in that case upon the question of abandon- 
ment or forfeiture had not been touched by the decision in 4 
Colls’ case *) that the growing right to light had not been lost, 
since no alteration of a building, which would not involve the — 
loss of a right to light when indefeasibly acquired, will, if 
made during the currency of the statutory period, prevent the E 
acquisition of the right. k: 

In accordance with the principle underlying all the modern 
decisions since Tapling v. Jones? and notably elucidated in 
Scott v. Pape, the decision in Andrews v. Waite makes it 
clear that the question now to be determined in all cases 
relating to the forfeiture of either the growing or the imde- 
feasible right to light by the alteration of the dominant -~ 
building, is not the identity of the aperture through which ` 
the light claimed has had access to the dominant ~ J E. 
but the identity of the light®itself. A 

“ I think the real test is identity of light, and not identity 
“ of aperture or entrance for the light.” ° 4 

The Indian decisions on the question of forfeiture of 
negative easements by a permanent alteration of the dom a 
nant tenement are scanty, but, with one exception, 80 far T 
they go, they substantially follow the established 
principles, which, founded as they are on reason, justice, 
and common-sense, will doubtless continue to receive t Z 
recognition of the Indian Courts. J 

In Kalee Dass Banerjee v. Bhoobun Mohun Dass," th 
decision that where a man pulls down a houge and buil 
another on the same ground, his right to light and air on 
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` (1886) 81 Ch. D., 554. ` pit neh De STR. 

2? Ubi sup. s3 Ubi sup, 

go. 11 H. L. C., 290, see supra, * Per Neville, J., in Andrews t. 
(1907), 2 Ch. at p. 510. ~ 





a (1886) 81 Ch. D., 554, see supra,  ' (1878) 90 W. R, 18, 1 
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“it may be stated as a general proposition that any alteration 


_ Bat it was resolved “that the mill is the substance and thing — 


“his mill generally (as he well might), then the case would 
E “be without question, that he might alter the mill into what = = 
_ “nature of a mill he ral s mill he pleased, provided always that no prejudice = — 





in respect of the old house ipso facto disappears, is contrary 
to established principles, and cannot now be relied on.’ 


Provabutty Dabee v. Mohendro Lall Bose? deals merely Provabutty à 
with the question of” enlargement and the servient owner’s Jfohendro Lal. 2525 
limited power of obstruction, and follows Tapling v. Jones? = 9% — Soo 


In Caspersz v. Raj Kumar * it is laid down that the pulling Casper 
down of the old house and the building of a new one does not “7 J Kumar, 
of itself extinguish the easement, and that the real question 
to be determined is whether by reason of the alteration a 
different and greater burthen has been imposed on the servient 
tenement. 



















(2) Other Negative Easements. 








With reference to easements other than easements of light, 


of the dominant tenement which has the effect of throwing 
a materially increased burthen on the servient tenement 
will cause a forfeiture of the right. If, on the other hand, 
the alteration of the dominant tenement does not materially 
increase the burthen on the servient tenement, the right is 
not affected. | 
In Luttrel’s case® the plaintiffs contended that the Easements in 
defendants by pulling down their fulling-mills and erecting * 
grist-mills in their place had destroyed their prescription and 
accordingly haa no right to use for their grist-mills the water- 
courses which they had formerly used for their fulling-mills. 
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“to be demanded, and the addition of grist, or fulling, are but 
“to shew the quality or nature of the mill, and therefore if — 
“the plaintiff had preseribed to have the said watercourse to — a 





= 3 Ubi tup. 
* (1898) 3 Cal. W. N., 28. 
* (1738) 4 Rep., 88a. 
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ly. Swift. 


avheel did not cause a forfeiture of the right to the use of = 


was a verdict in favour of the plaintiff. 


s (1835) 2M ER, 34 881; 44 R. R., 728. * 
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“should — arise, — by diverting or stopping of — 
“water, as it was before, and it should be intended that tk i | 
“grant to have the watercourse was before the building of . 
“the mills, for nobody will build a milf before he is sure to 
“have water, and then the grant of a watercourse be 
“generally to his mill, he may alter the quality of the mill 
“at his pleasure, asas aforesaid.” * 
To the same effect is the decision in Saunders v. veil 


where it was held that an alteration in the size of a mill- — 


water for the purposes of a mill, provided such alteration did — a 
not prejudice the right of the owner of the lower mill, for to * 
hold that the owner of a mill was bound to use water in the 
same precise manner or to apply it to the same mill would be 
to stop all improvements in machinery. 
The principle was the same in Thomas v--Thomas.” There 
the plaintiff, who had the right to have the rain-water drip ` 
from the roof of his house on to the defendant’s land, raised — 
the wall and increased the projection from which the dripping al a 
took place. Upon this the-defendant erected a wall to pre- 
vent any water dripping on to his land, and an action — 
brought against him for disturbance of the easement, there — 


In Hall v. Swift? the plaintiff had the right of enjoyment 
of a certain streani which, flowing from springs rising in the — 
defendant's field, flowed in an underground course or drain to — 
a spout in the defendant’s hedge whence, after running a iewi 
yards down a lane, it crossed to the plaintiffs land. E. 

The plaintiff altered the course of the stream in such : a 
way as to make it flow from the-spout in the hedge to his 
land. J 

The plaintiff having brought an action for the obstruction 
of the stream on the defendant’s land whereby thie su ply 
of water to his land had boon — Stes it was we acter 


— ~ ~ — — — 
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1 (181g) 1 B. & Ald., 258. * (1838) 6 Scott, 167; 4 E 
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by the defendant that the plaintiff's alteration of the course of — 
the stream had destroyed his former right. This objection | 
was rejected by Tindal, C.J., in the following words: “I agree, 
“ that, if the course of the water had been set out or described 
“ by metes and bounds, a variance between the statement and A 
“the proof might have been fatal. But here the right is — 
“ described generally. If such an objection as this were | 
“allowed to prevail, any right, however ancient, might be lost z 
“by the most minute alteration in the mode of enjoyment : | 
‘the making straight a crooked bank or footpath would have 
“ this result. No authority has been cited, nor am I aware 
“of any principle of law or common-sense upon which such 
“an argument can base itself.” ) 
As regards easements of support, though it is undoubted Easements of — 
that the pulling down of the dominant tenement and the wate > 
substitution of an entirely different building in its place will n 
- result in an extinction of the right of support formerly 
enjoyed in respect of the old building, there appears to be no 
authority for the conclusion that if the dominant tenement 
continues to stand but is so altered that the original limits of * 
the easement are exceeded by an additional weight being — 
imposed on the servient tenement, that circumstance of itself oe 
will cause an extinction of the easement by forfeiture. 
There is, of course, express authority for the proposition 
that if an additional weight is imposed for which no right of 
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support has been acquired and the injury caused to the * sage a 
dominant tenement by excavation or other act on the servient — eee 


tenement would not have happened but for the imposition of the 
additional weight, no action is maintainable for the injury.’ 

But the Courts have pot in any reported decision gone so — 
far as to hold that the servient owner would not be liable if it | 
= could be shewn that the injûry would have been caused to 
_ the dominant tenement hotwithstanding the imposition of the 
~ additional weight. 
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ss See Dodd v, Holme (1834), 1 A. & 3M. & W., 220; and the treatment of = 
E, 493; Partridge vw. Scott (1838), this subject in Chap. III, Pett IV. — 
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Indeed, the authorities already considered in relation to 
this subject point to the opposite conclusion.! J— 


* Ney. IT.—U nder the Indian Easefnents Act. 


The provisions of this enactment in relation to forfeiture 
are“ contained in section 43. That section provides as fs 
follows :— 2 a 

“Where, by any permanent change in the dominant — F 
“ heritage, the burden on the servient heritage is — 
“increased and cannot be reduced by the servient owner a 

“without interfering with the lawful enjoyment of the ease- x 5 
“ ment, the easement is extinguished, unless— . 
“ (a) it was intended for the beneficial enjoyment of the 
‘dominant heritage, to whatever extent the ease- 

- “ment should be used; or 

“ (b) the injury caused to the servient owner by the 
“change is so slight that no reasonable person 

“would complain of it; or * 

“ (e) the easement is an easement of necessity.” ag 
“Nothing in this section shall be deemed to apply to an 
“easement entitling the dominant owner to support of the — z3 
“ dominant heritage.” E 4 

Clause (a) of the section is not as clear or as compre- 
hensive ı as it might be. > j 
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end down in Tapling V. — — ERR extended g 
Scott v. Pape ®), but in so far as it requires to be read A 
section 28, clause (c), it would appear to be at variance er 
the decisions in Colls v. Home and Colonial Stores, Limited 

and Ankerson v. Connelly, though the variation may to some 
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` à See Brown v. Robins (1889), 28 D, I ©), (1). ; 
| = L. J. Exch., 250; Stroyan v. Knowles 4 See App. VII, and the comments o 
— (1861), 6H. & N., 454; 30 L. J. Exch., the section in Chap. III, Part I. 2 


102; and Chap. V, Part IV. ~» 5 (1904) App. Cas., 179 ; and aeg 3 
2 (1865) 11 H. L. C., 290; and see D, I (6), (1). pe 
3 EM Ghee < = * (1907) 1 Ch, 6785 and see s 
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petens be modified by the provisions of section 33, Expl. II, 
and section 35 (a).! 

— Nevertheless, the construction of the Act as regards” the 
extent to which an adjoining landowner is at liberty to 
obstruct ancient lights is a matter of considerable doubt and 
difficulty, and must so remain until it has been finally 
determined by judicial authority or legislative enactment.” 
 . Clause (b) of the section is clearly redundant by virtue of 
_ the use of the word “‘ materially ” in the first paragraph. 


_ Clause (e) and the last paragraph reproduce the general 
law.’ 
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~ | See App. VII, and Chap. IIT, Part I. Chap. X, Part I (d) ; and as to easements _ 
— 2 See further Chap. IlI, Part I. of support, see supra, D, I (4), (2). 
a As to easements of necessity, see 
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EXTINCTION oF EaseMENTS (continued), SUSPENSION AND 
REvIVAL oF EASEMENTS. 


Part I.. Extinction of Easements by Miscellaneous 


Methods. 
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Part I.—Extinction of easements by miscellaneous method s. 


THERE still remain to be enumerated certain cniseellans ou 
methods of extinction which, obvious in themselves, rdl, 
require more than passing notice. eS 
They are the following :— 


r 
r» a 
| pe 


(a) Extinction by dissolution of right of servient ow) one 


Section 37 of the Indian Easements Act provides tl 
when, from a cause which preceded the — 10 
easement, the — y whom it was impordi 
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⸗ 
— have any right in the servient tenement, the easement is 
3 extinguished.’ 
a By virtue of the exception to the same section, such pro- 








ft vision does not apply to an easement lawfully imposed by a à. 
* mortgagor in accordance with section 10. a 
| (b) Extinction by revocation. 
z By section 39 of the Indian Easements Act an easement 1s I. E. Act, 
2 extinguished when the servient owner, in exercise of a power” ~ ` 
= reserved in that behalf, revokes the easement.’ 
(e) Extinction of limited easements. 
F An easement acquired for a limited period is extinguished 


by the completion of such period.* ; 
Similarly, an tasement which is acquired subject to an — 
express, or implied, condition® is extinguished by the fulfil- we 
ment of the condition. 
Thus, where an easement passed by implication of law to 
a lessee on a lease to him of the dominant tenement for a 
period of twenty-one years subject to a condition of re-entry 
by the lessor, it was held, that on determination of the lease | 
i under such condition and recovery of possession by the lessor’s J 
i _ vendee, the easement was extinguished. 7 — 
—— So an easement created for a particular object is extin- r: 
—* guished when the object of its existence ceases. - 
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! See App. VII. Illustration (a) to and can impose any easement on the 







~ the section provides an example of a 
=_= condition subsequent on the happenirz 
_ of which the interest of the servient 
= owner in the ser@ient tenement deter- 
| % mines. Illustrations (4) and (c) demon- 
AN -strate the extinguishment of an easement 
n 3 a a * upon the cesser of a limited interest (such 
i. ae adenancy) i in the servient tenement to 
— the extent of which the easement could 
9 pps cf. s. 8, ills. (a), (b), and (d). 
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e the mortgagor is absolute — 





mortgaged property which does not 










diminish the security. Such easement —— 

is not, therefore, extinguished upon an ._ — 

alienation of the mortgaged property. e — 
> See App. VII. a 





‘ Lord Dyneror v. Tennant (1886), ‘een | 
32 Ch. D., 375; 55 L. J. Ch., 817; <n 
I. E. Act, s. 40, see App. VII. 
es JT. E. Act, s. 40, see App. VII. 

* Beddington v. Atlee (1887), 35 Ch. D 
317; 56 L. J. Ch., 655. Z 
? Beddington v. Atlee, ubi * 
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Thus, an easement to take water for the purpose of fill ng 
a canal ceases when the canal no longer exists.’ — 


(d) Extinction of easements of necessity. 


An easement of necessity is extinguished neither by altera — 
tion of the dominant tenement? nor by non-user,’ but onl y 
a by the disappearance of the necessity. a 

This is almost a self-evident proposition and scarcely needs. 
authority to support it. 3 
Holmes v. Holmes v. Goring * shews that a way of necessity is limited - 
hae by the necessity which creates it, and that if subsequently to 
a the acquisition of the easement it becomes possible for the — 
— dominant owner to reach the same point by another way over 
k his own land, the way of necessity ceases. 3 
To the same effect is section 41 of the Indian Easements — 

il Act. | 


(e) Extinction of useless easements. | og 


re 


Under section 42 of the Indian Easements Act an easement i 
is extinguished when it becomes incapable of being at any- 
time and under any circumstances beneficial to the dominant 

owner.’ K- 


* 


= 


= 


(f) Extinction on permanent alteration of Servient tenement | 
by superior force. = 


According to section 44 of the Indian Easements Act an 
easement is extinguished where the servient tenement is so 
permanently altered by superior force that the domm 
owner can no longer enjoy it? ` 

The illustrations to the section explain its cpplication. | 
river changing its course permanently from the ien 


_— — — D 


1 National Guaranteed Manure Co. 7. * (1824) 2 Bing., 76. 
Donald (1859), 4 H. & N., 8. s See App. VII. 
hee 2 See I. E. Act, 8. 43, cl. (c), App. VII. ® See App. VII. 

—— he a 3 See I. E. — B, werk eth a ’ See App. Wile 
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owner’s land to another’s will extinguish the dominant owner’s 


right to fish in it. 


And if a path over which there is a right of way is 
permanently destroyed* by an earthquake, the easement is 


extinguished.” 


— 


If the way destroyed is a way of necessity, the dominant 
owner has the right to another, and if the servient owner 
fails to set it out, he may do so himself.’ 

These provisions are substantially in accord with the Under the 


English law. 


In the English decisions a distinction is drawn 


between the case where the substance of the road has been 
annihilated by the act of God, or some extraordinary accident, 
and where it has been merely obstructed, either permanently 


or temporarily. 


In the former case the easement is treated as 


extinguished by virtue of the parish or local authority being 
relieved ea necessitate rei from all liability to restore or repair 
a road which is no longer in existence.* 

In the latter case, where the Court can draw an inference 
of fact that thers is no proof of the road having been so 
destroyed as to be beyond all possibility or commercial prac- 
ticability of repair, the easement is not extinguished but is 
merely suspended until the road has been repaired.’ 


(g) Extinction by destruction of either tenement. 


An easement is extinguished when either the dominant 





— — — — 


i Jll. (a). 

2 Til. (b). 
- 3 S, 44, second para., and ree s. 14, and 
App. VII, and supra, Chap. VIII, Part 7, 
B (3). 

* Reg. v. Inhabitints of Horusea ge 


=) r Dears C C, 291; 23 L J-M. C., 
= Reg. v. Inhabitants of Greenhow —* 
10 B. D., 708; 45 L. J. M. C., 

As wiere the road has been swept away 

and oecapied by the sea, Ibid. 

= 5 As where by reason of a landslip 
-~ or other accident a road becomes impass- 
Gable and it is possible and practicable 


141. 









or servient tenement is i completely destroyed.® 


— —— — — — — o o- — — — — —— — TT — — — — 


to restore it along its old track, the 
liability to repair remains, Reg. v. In- 
habitants of Greenhow, ubi sup.; Guar- 
dians of Amesbury vw. Justices of Wilts 
(1883), 10 Q. B. D., 480. And the same 
rule is applicable to a temporary obstruc- 
tion, e.g. such as that caused by snow, 
Guardians of Amesbury v. Justices of 
Wilts, ubi sup. These were cases of 
public ways, but the rule appears to 
#pply equally to a private way, sez 
Goddard on Easements, 6th Ed., p. 421. 
6 J. E. Act, s. 45, see App. a | 








general law. 
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Thus, if the servient tenement consisted of a strip of la 
on the sea-shore, a permanent encroachment of the sea to i ùe 
extent of the strip, would put an end to any easement existing 
over it.’ i 


(h) Extinction of accessory easements. 


If the principal easement ceases, the accessory easement 
must also come to an end.” i 

Thus, if a man has the right to work minerals, and the 
minerals are exhausted, the accessory easement of way over 
the servient tenement for the purpose of removing the minerals 8 
is extinguished. 


Part II.—Suspension and Revival of Easements. 


It has been seen that unity of seisin for an equally — 
perdurable estate accompanied by unity of possession and = 
enjoyment will extinguish an easement.” s 

Unity of possession, therefore, or any other combination of ee 
interests in the same person falling short of the above require- 
ments, does not cause the extinction of an easement but its 
suspension.‘ 

As Alderson, B., said in Thomas v. Thomas °: “Tf I am 
“seized of freehold premises, and possessed of leasehold 
“ premises adjoining and there has formerly heen an easement 
“ enjoyed by the occupiers of the one as against the ae 


“ment is necessarily suspended, but it is not extinguishe 
“because there is no unity of seisin; and if I part wits th 
“ premises, the right not being extinguished, will revive.” d 


Upon a severance of the tenements the easement, whei 
7 —— 


= — 





i Illustration to s. 45. The principle “Thomas v. Thomas (1835), 2 2€ 


is the same, but the illustration to s. 45 Bisconauth Dey (1875), 15 B. ia ; 
would seem more appropriate tos. 44. >+ Richardson v. Graham (1900 
#1. Act, « 48, and illustration, see 893 I. E. Act, s. 49, App. VII. 
o Ubi sup, at p 41. om 
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A 


it be an easement of necessity or any other kind of easement, 


reyives.! 


Section 51 of the Indian Easements Act deals with various = Act, 


methods of revival.? - 

They may be classified as follows :— 

(1) Revival of an easement extinguished under 
section 45° by restoration within twenty years 
of the dominant or servient tenement through 
the process of alluvion—el. (a). 

(2) Revival of an easement extinguished under the 
same section by the servient tenement on the 
same site within twenty years—cl. (b). 

(3) Revival of an easement extinguished under the 
same section by the rebuilding of the dominant 
tenement on the same site within twenty years in 
such # manner as not to impose a greater burthen 
on the servient tenement—cl. (c). 

(4) Revival of an easement extinguished under 
section 46* by the setting aside by a decree of 
a competent Court of the grant or devise by 
which the unity of ownership was produced. 

(5) Revival of easement of necessity when the unity of 
ownership ceases from any other cause. 

This, strictly speaking, is hardly in accord with the 
English view which prefers the notion of a fresh creation after 
extinction by unity of seisin to that of a revival.® 

(6) Revival of a suspended easement if the cause of 
suspension is removed before the right is 
extinguished by non-user under section 47.’ 

Under this paragraph an easement which has been 
suspended by unity of possession revives.’ 


— 





i Thomas v. Thomas (1835), ubi . s See Holmes v. Goring (1824), 2 Bing. = 
Gale on Easements, 8th Ed., pp.516,517; 76, and Chap. IX, Part II, A. l 
I. E Jet, ↄ. 51, last para., App. VII. * As to this method of extinction, see 

2 See App. VII. Chap. IX, Part II, C, II (b). 

3 Ubi sup. . * See illustration to the section, App. 


* See App. VII, and Chap. IX, Part VII. 
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i A — 
T LE At, Section 50 of the Indian Easements Act provides that 
—— servient owner has no right to require that an easement al sha 
— be continued." 


Further, it negatives any right on kis part, notwithst 
the provisions ot section 26,’ to demand —— 
damage caused by the extinguishment or suspension of ¢ 
easement if the dominant owner has given him s 
notice as will enable him, without unreasonable expense, 
to protect the servient tenement from such damage. 
such notice has not been given, the servient owner will I 
entitled to compensation for damage caused to the s — 
heritage in consequence of such extinguishment or — E 

In respect of the duty to give notice and the mght to — 
compensation in default thereof the section deviates from the — 
English law as laid down in Mason v. The Shrewsbury md 
Hereford Railway Company? 

The illustration to the section appears to — been 
on the facts of that case. 


















J — — —t — —— 


i See App. VII and this subject con- work on the servient tenement hy 


sidered in Chap. II and Chap. III, Part of which the easement is enjoyed; se 
Ill, A. App. VII and Chap. VITI, Part MI 


? This section provides for the dominant * (1871) L. R. 6 Q. B, OTR See 
owner's liability for compensation arising passage from this case set out in © 
from his failure to repair an artificial 
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Part I.—General Principles relating to the Disturbance of 
Easements. 


In previous chapters the rights of dominant owners in 

relation to the extent and mode of enjoyment of easements ate 

have been dealt with. 5 3 
In the present chapter it is proposétl to consider the 
remedies which the law provides for the wrongful obstruction 


































of those rights. * 
The determination of the question as to what amounts ag 
to a wrongful obstruction and how such obstruction is to <4 
be remedied depends mainly on the application of general — 
principles, though there are certain rules which apply —— 
specially to particular easements, and these will be separately = 
considered. Es: 
For the purpošes of the present subject the —— of 
an easement must be taken to refer to some act done on the —— 
servient tenement either by the servient owner or occupier, — 
or by a licensee ‘of the servient owner, or by a trespasser, — 
since, an easement being a right in rem, whoever creates the es È 
disturbance is liable therefor to the injured party. : — 
The following matters have accordingly to be considered :— — 
pe (1) The nature of the disturbance or wrongful obstruc- ae 
‘i | tion for which the law provides a remedy. —— 
So (2) The nature of the remedy open to the injured 
— party. as 
=_= Tn answer to the first question as to what will constitute — Be 
è an actionable disturbance, it may be stated generally— — 


ae =~.”  First.—The law does not concern itself with an obstruction 
= which is trivial or immaterial De minimis non curat lex. 

or * Secondly.» The law takes no „note of an obstruction which 
Bee _ finds its origin in the caprice or sentiment of the aggrieved 
Er es or in any peculiarity of health or temperament.’ 









— referred to in that connection. 
~? The corollary of this proposition is * See Gale on — Pa, 
— — eel td see the authorities “p. 570. a 
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Thirdly.—In order to amount to a disturbance the act — 
acts complained of must have caused substantial damage.' 
Fourthly. — The condition of 


satisfied — 


(a) As regards easements of light and air, by any 

i obstruction which materially affects the com- 
fortable or beneficial use or enjoyment of the a 

dominant tenement or lessens its selling or r 


letting value? ; 


(b) As regards easements of way and easements in ; — 
water, by any obstruction or other act which 
materially interferes with the lawful enjoyment 
of the easement ?; 

(c) As regards easements of support by a withdrawal . 
of support which substantially injures the domi- 
nant tenement’; and ’ 

(d) Generally, by any invasion of the legal right 
from which substantial damage will be pre- 


sumed.” 


ae — 





1 See the cases cited in support of the 
fourth proposition; and I. E. Act, s. 33, 
first para., App. VII. 

2 Back v. Stacey (1826), 2 C. & P., 
465; 31 R. R., 679; Parker v. Smith 
(1832), 5 C. & P., 438;°38 R. R., 828; 
Pringle v. Wernham (1836), 7 C. & P., 
377 ; Bagram v. Khettranath Karformah 
(1869), 3 B. L. R., O. C. J., 18; Kelk v. 
Pearson (1871), L. R., 6 Ch. App., 809; 
City of London Brewery Co. v. Tennant 
(1873), L. R., 9 Ch. App., 212; Mod- 
hoosoodun Dey v. Bissonauth Dey (1875), 
15 B. L. R., 861; Jamnadas v. Atmaram 
(1877), I. fk R., ‘9 Bom., 133; Delhi and 
London Bank v. Hem Lall Dutt (1887), 


I. L. R, 14 Cal., 839; Colls v. Home and 
= Colonial Stores, Ltd. (1904), App. Cas., 
= 179; Kine v. Jolly (1905), 1 Ch., 480, 
— R. 502, 508; (1907) App. Cas., ks Higgins v. 





Ha 


LE eS — 


Kirby (1878), I. L. R., 2 Mad., 465 


809, 810; I. E. Act, s. 34, App, Y 
Betts” (1905), 3 Ch; 210; Anderson eae t 
 Chamaria (190 = Saund., 346b; 1 Notes nn 
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2 Ch., 544; (1907) 1 Ch., 678; I. E. Act, 
s. 85, Expl. Il and III, App. VII. ; 
? As to easements of way, se 2 Roll. E 5 
Abr. Nusaos G. pl. 1; Cliford v. Hoare E 
(1874), L. R., 9C. P., 362; Toolseemoney 
Jiba v: Jaak Chindy Chili (1877) 
1 Cal. L. R., 425; Nicol v. Beaumont 
(1884), 50 L. T., 112. As to easer a 
in water, see Gale, 8th Ed., p. 570; 
Ponnusatomi Tevar v. Collector of Madara — 
(1869), 5 Mad. H. C., 6; Morgan we 


, = 





Kissen Tagore v. Jodoo Lall lick 
(1879), 5 Cal. L. R. (P. C.), 97; ABE 
6 Ind. App., 190. — 

6 See the cases cited in note 1 to p.l 3 
supra, and Smith v. Thackerah (186 
(1908), 1 Ch., 630, 637 ; “4° 
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3 Note to Mellor v, $ 











The prineiples that apply to the disturbancesof principal Disturbance 











easements apply also to the disturbance of accessory gase- —— — 
ments." TORA 
When the disturbfnce of an easement is attributable to Disturbance 4 
the collective acts of a number of persons the damage caused —— ae — 
thereby must be taken in the aggregate ; so that none of such - 
persons can sever in his defence from the others and plead E 
that the damage caused by himself is inappreciable.* 
The law is clearly stated in Thorpe v. Brumfitt® by James, — * 
rump, 


L.J., who — : “Then it was said that the —— —— 


-æ — — —— Lc — — 





— —— — — — — 


(555) ; 1 Seott., 526 (534) ; — Hirst 
(1868), L. R., 4 Exch., 43; Atty.-Genl. v. 

Conduit Colliery Co. 1895), 1 Q. B. at 
pp- 310 et seq. ; and «ee the cases cited in 
note 3 to p. 256, supra, and I, E. Act, 
s. 33, Expl. I, App. VII. In Harrop v. 

Hirst, whi sup., the plSintiffs, together 
with other inhabitants of a certain dis- 
trict, had been accustomed to enjoy the 
ase of water from a certain spont in a 
highwgy for domestic? purposes. The 
defendant abstracted water in such quanti- 
ties from the stream from which the 
spout was supphed as to render what 
water remained inenfficient for the re- 
quirements of the district. It was held 
that, though there was no proof of per- 


— ot, eee ee 


‘eattle on the common, and the author 
“ observes : ‘The law considers that the 
* right of the commoner is injured by 
“such an act, and therefore allows him 
"to bring an action for it to prevent a 
“ €wrong-doer from gaining sright by 
“repeated acts of encroachment. For 
“wherever any act injures another's 
‘i t right, and would be evidence in fature 
“tin favour of the wrong-doer, an action 
“tmay be maintained for an invasion of 
“the right without proof of any specific 
‘“‘*injary.” The proposition there laid 
“down amounts to this, that whenever 
“one man does an act which, if repeated, 
‘t wonld operate in derogation of the right 
of another, he is liable to an action 
“ without particular damage at the snit of 
“a person whose right may be affected.” 

On the same principle, where right to 
support exists, an action is maintain- 
able for a removal of the support causing 
substantial subsidence even though anac- 
companied by proved pecuniary damage, 
Atty.-~Genl. v. Conduit Colliery Co., ubi 


i iu Con: vI, At E 









Ch. App., 650; Chunder Coomar 
v. Koylash ado fe amy T Sc 
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“an obstruction caused by several persons acting indepen- 

“dently of each other, and does not shew what share each 

“had in causing it. It is probably impossible fora person it 

“the plaintiff's position to shew this. Nor do I think? 

“necessary that he should shew it. The amount of obstrue- 
“ tion caused by any one of them might not, if it stood alone, 

“be sufficient to give any ground of complaint, though the | 
aa “amount caused by them all may be a serious injury. F 
= “ Suppose one person leaves a wheel-barrow standing on a —— 
“way, that may cause no appreciable inconvenience, but if — 
“a hundred do so, that may cause a serious inconvenience, __ 
A “which a person entitled to a use of the way has a right 
* “to prevent; and it is no defence to any one person among 
cet “the hundred to say that what he does causes of itself no 
“damage to the complainant.” | 





l 


— 


Remedy A remedy for disturbance exists as much against 
ss Gavermment, GOvernment as against a private individual.’ F 
= Burthen of In a suit relating to the disturbance of an easement, it les — 

oo Ret proot. on the plaintiff to prove his title to the particular easement if a 


a 
wt 


2% 


the same is disputed.’ E 

— gi The remedies for the disturbance of an easement may 

_ ofremedies. conveniently be classified as follows :— 

(1) Remedy without the intervention of the Court, by 
act of the injured party abating the — 

(2) Remedy with the intervention of the Court, | 
suit. —— 








Part II. Remedy of abatement by act of injured party. — 


In former times, a party injured by the disturbance of h 
easement was on occasion permitted by the law to ¢ 
redress by his own act.’ 


r 


aa 1 Ponnusawmi Tevar v. Collector of 11 Cal., 52. See also * 
~. = — Madura (1869), 5 Mad. H. C., 6; First (1823), 1 Sim. & Sty 190; M 
=== Assistant Collector of Nasik v. Shamji Khoda Bux v. Shaikh Tasad 
>. Dasrath Patil (1878), I. L. R.,7 Bom., 20% 8 Cal. W. N., 359, and the cs 

=~ * Onraet v. Kishen Soondaree Dossee note 2 to p. 258, supra, “eg 





a e O, 156 WR 68; Hard Molu  * See Gale om 
eae Tike Sais Deir NL pp- 576 et veg. aa 
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Thus, in Rer v. Rosewell,' it was resolved: “If H builds Rez v. 
a house so near him that it stops my light, or shoots the 
“ water upon my house, or is in any other way a nuisanĉe to 
“me, | may enter upon the owner’s soil and pull it down.” 

So m Raikes v. Townsend? it was held that, if a man in his Raikes v. 
own soul ereets a thing which is a nuisance to another, as by Townsend: FA 
stopping & rivulet, and so diminishing the water used by him 7 
for bis cattle; the party injured may enter on the soil of the - 
other and abate the nuisance, and justify the trespass. pre 

But in modern times this method of redress has not found Not favoured 
favour in England, as being one which is opposed to the in dogana a 
spirit and principles of the English law. 

Thus, in Myde v. Graham,’ Pollock, C.B., said: “ No Ayde v. 
“doubt in Blackstone's Commentaries some instances are °“”"*” 
“ given where a person is allowed to obtain redress by his own 
“set, as well aseby operation of law, but the occasions are 
“very few, and they might constantly lead to breaches of the 

“ peace, for if a man has a right to remove a gate placed across 
“the land of anpther, he would have a right to do it even 
“though the owner was there and forbade him. The law of 
“England appears to me, both in spirit and on principle, to 
“prevent persons from redressing their grievances by their —— 

. “own act.” * Er 

So, too, in England, in former times, an individual might Sa 

abate a publie Nuisance and, apparently, was not required to 
exervise the same degree of care as in a private nuisance.’ 

But here, again, the modern tendency has been to 
discourage abatement by individuals.* 

— In India, outside the Indian Easements Act, the remedy of Ta 
_ abatement by the act of the injured party appears to have recognised — 
— been a but it is expressly —— by —— aa 
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(18381), I. m —— 
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Dee. Part V, p. 478. 
ss S See Gale on Easements, sth Ed., | 


occupation of the owner,® so that an abatement without notice — 


| ities ate ye i EE | p- 
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Easements Act,’ and appears to be open to at least as mu h 
objection in India generally as in England.” = 

The abatement should be effected with reasonable care T not 
to cause more damage than necessary.” PE 

Demand previous to abatement is unnecessary except where 
the cause of disturbance cannot be removed without trespass- 
ing on the servient —— * and the tenement is in actual 























is likely to cause a breach of the peace,-or where it has passed 
into new hands since “the doing of the act causing the ite 
disturbance.’ — 


And demand may also be made either on the dessor or E i 
lessee of the servient tenement.’ ; 


Part III.. Remedy by Suit. 


If the injured party desires to obtain relief for the p 
disturbance of an easement otherwise than by personal 
redress, he must seek the intervention of the Court by suit. = 

The first question, therefore, that arises is what persons — 
are entitled to sue for the disturbance of an easement. i 


(1) Who may Sue. 


Inasmuch as an easement is a right appurtenant to land, 
and a right in rem, the party in possession*of the dominant 
tenement, whether as owner or occupier, may sue for the 
disturbance of the right, even though such disturbano 
only of a temporary character.’ : 

Further, under certain conditions, a reversioner of | i he 
dominant tenement may also maintain an action for i 
disturbance of an easement. E 


ra 





i S. 36, see App. VII. s bid. — J — 
* As being an encouragement to riot © Ibid. a 
and trespass, see Gazette of India, eis - 7 Ibid, — 


$ See Gale, ubi sup. = P oo a 
Act, ss. 4 and 32, App. VII; 
Bidhi Chand (1907), 29 AN., 64. 
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The fulfilment of these conditions depends on the nature rae 
of the act causing the disturbance, and the real foundation ee 
of the right to sue is some act either necessarily injurious falas 
to the reversion, of of so permanent a character as ee 
possibly to injure the reversion, by operating in denial Bs i k 





of the right.’ 

Thus, the erection of a roof with eaves from which water 
was discharged through a spout on to the reversioner’s 
premises,” the locking, chaining, and fastening of a gate 
across a way,’ and the erection of a hoarding near windows et 
whereby the light and air were prevented from entering and | 
the house rendered unfit for habitation,* have all been held to 
be acts of disturbance for which a reversioner may sue. 

But a single temporary act, such as a mere trespass con- 
sisting in another's entering upon the reversioner’s land even 
though accompanied by a claim of right, does not bive the 
reversioner a right of action.’ — 

In Bower v. Hill® Tindall, C.J., said: ‘ The right of the Bower v, Hill. ¥ : 
“plaintiff to thig way is injured, if there is an obstruction in = 
“its nature permanent. If aequiesced in for twenty years, 
“it would become evidence of a renunciation and abandon- — 
“ ment of the right of way. That is the ground upon which — 
“a reversioner is allowed to bring his action for an obstruc- Pe 
“tion, apparently permanent, to lights and other easements — 

“which belong to the premises: Jesser v. Gifford.” * aa 
F In Kidgill v. Moor3 on a motion in arrest of judgment, Kidgill x — 
= Cresswell, J., said: “Jackson v. Pesked decides that a declara- Moor.: — 
“ tion of this sort is insufficient, unless it contains an averment 





















t Jackson v. Pesked (1813), 1 Maule & 
Sel., Pt. I, 234; Alston v. Scales (1832), 9 


= & Ad, 72; Bower v. Hill, 1 Bing. 
X.C. 549 (555); 1 Scott., 526 (534); 
_ Tucker v. Newman (1889), 11 A. & E. 





ar 40.5 Kidgill v. Moor (1850), 9 C. B., 364; 
ate Sampson v. Hoddinott (1857), 1C. B. N. S., 
= 590; Metropolitan Association v. Petch 








(1858), 5 C. B. N. S., 504; and see 
= Shelfer v. City of London Electric Light- 
— — =~ a 


e 
— Eo y 


E- 
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Bing. 3; Bazter*v. Taylor (1832), 4 B. 


ing Co. (1895), 1 Ch., 287, 317, 318. 





? Tucker v. Newman, ubi sup. A 

3 Kidgill v. Moor, ubi sup. hn 

+ Metropolitan Association v. Petch, — 
ubi sup. a ey J : 


s Bazter y. Taylor, ubi sup. 
¢ (1835) 1 Bing. N. C. 
*1 Scott., 526 (534). 
7 (1767) 4 Burr, 2141. : 
s (1850) 9 C. B., 364 (379). 
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549 (555); 
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“that the acts charged injured the plaintiffs reversions 
“interest. That case, however, impliedly recognises the — 
“ validity of a declaration which contains such an — 
“and states facts which may or may not amount to such 
“injury of the reversion. Here the declaration alleges certain — 
“things to have been done by the defendant so as to occasion a 
“injury to the plaintiffs reversionary interest. I agree with = 
“my brother Maule that that is an allegation of fact, and 
“that we must take it to have been proved if the facts stated — 
“eould so operate. It is impossible to state that a gate may 
“not be so fastened as to enure as an injury to the reversion.” 
In The Metropolitan Association v. Petch, Williams, J., 
said: “The simple question, therefore, which we have to 
“decide, is, whether upon this declaration we can see that 
“it is impossible that the hoarding can be otherwise than a 
“temporary structure, and so not injurious to the reversion. 
“Tf at the trial it appears that the thing complained of is of 
“a mere transitory character, the jury will come to the con- — E 
clusion that it is not such an injury as to entitle_ tho 3 

« plaintiffs to maintain the action. But it may be that ‘this 
= hoarding may have been kept up in denial of the right o of 
“the plaintiffs to the windows in question; in which case, if 
“acquiesced in by the plaintiffs for any length of time, it = 
“might furnish a serious body of evidence against them if 
“ever their right should come to be contested.” Later, in his 
judgment, the same Judge said ?: “ Then there is the case of- 
“ Kidgill v. Moor, which appears to me completely to gov rn 
aa present case. There, a declaration in case by a rever- * 
‘sioner alleged that the plaintiff was entitled to a right of 
“way for his tenants over a cert&in close of the defenc ant, 
“and charged that the defendant wrongfully locked, chaine d 
“ shut, and fastened a certain gate standing in and across he 
“way, and wrongfully kept the same so locked, ete., 
“thereby obstructed the way; and that by means of. sth h 
“premises, the — was ia in his reversiona: TA 
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“estate; and it was held, on motion in arrest of judgment, y j 


‘that the declaration was sufficient, inasmuch as such an — 
“obstruction might occasion injury to the reversion, and it —— 
“must be assumed, after verdict, that evidence to that effect ys 
“had been given. There is no distinction now between the — 
“construction of a declaration before and after verdict. The N i 


“obstruction here complained of may be an injury to the 
‘ plaintiffs reversionary interest, and therefore we cannot 
“consistently with the authorities hold the declaration to be e 
““ insufficient.” a 


(2) Who are liable to be sued. 









































An easement being a right in rem, it follows that any one — 
creating the disturbance is liable therefor, whether he be the — 
owner or occupier of the servient tenement or not. — 
So long as thé disturbance continues the person or ‘persons Enumeration — sM 
at whose direction it was created, the person or persons ppp oms ag 
actually creating it, and the person or persons who are — 
responsible for its continuance are all equally liable.' “EM eo 
Thus, the principal ordering the creation of the disturbance, oe 
and the servants or agents actually concerned in its creation,” Res 
the landlord responsible for the creation of the disturbance E- 
* and the tenant responsible for its continuance,’ or similarly vrais p 
f = any grantor and grantee, or devisor and, devisee,* are each — 
and all liable to be sued for the disturbance. E * 
rey =~ In Thompson v. Gibson,® the defendants had erected a Tompson v. * 
ere o | 3 rie Gibson. 
= ‘3 Some vy. Barwish (1610), Cro. Jac., for disturbance against an adjoining 
= 281; Rosewell v. Pryor (1702), 2 Salk., owner and his builder, the latter may on 
— 460; 1 Ld. Raym., 713; Stone v. Cart- reasonable grounds sever from the former = — i 
a wright (1795), 6 T. R., 411; Wilson v. in his defence and, where he is entitled e 


Ek Peto (1821), 6 More, 47: - Thöni v. toa — indemnity from his em- 
a Gibson (1841), 7 M. & W., 456; Broder “ployer, he may further get his solicitor 
* — Saillard (1876), 2 Ch. D., 692; Jenks and client costs from him, Bora v. Turner, 
— Viscount Clifden (1897), 1 Ch., 694. ubi sup. 

— farther spre, Chap. TY, Part I, 3 Rosewell v. Pryor; Broder v. Sail- 

a — p- 196. dard, ubi sup. 

F 2 Stone v. Carteright; Wilson v. Peto; * Some y. Barwish; Jenks v. Viscount | 
_ Thompson v. Gibson, ubi sup.; Born v. Clifden, ubi sup. * 
— ila 211. An an action s (1841) 7 M. & W., 456. @ 
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building which was,.and continued to be, a nuisance to the — a 
plaintiff's market by excluding the public from a part of the 
space on which the market was held. The building had been — oe 
erected under the superintendence and direction of the i — 
defendants, not on their land, but on land belonging to ~ 
the Corporation of Kendal, of which they were members. ; 

The defendants, contended that they were not liable for — = 
the continuance of the nuisance, that they were distinct persons — a 
from the Corporation, and that though they were guilty of 
having erected the nuisance, they could not be regarded as 
having continued it, inasmuch as they were not in possession 
of, or interested in, the soil on which the building had been 
















erected. x 
The Court discharged the rule nisi granted to entera ~~ 
non-suit. F 


In delivering the judgment of the Cotrt Baron Parke | 
said': “If they,” meaning the defendants, “are considered eS 
“ merely as servants of the Corporation, they would be liable, 
“just as the servant or the individual is, if he is actually 
‘concerned in erecting a nuisance; Wilson v. Peto: and as- S 
“they would clearly have been responsible to the then owner a A 
“of the market for the immediate consequences of their F 
“ wrongful act, how can their liability be confined to the © 
“ injury by the interruption of the first market, or what other — = 

“ limit can be assigned to their responsibility other than the 
“ continuance of the injury itself? Is he, who originally — 
‘‘erects a wall by which ancient lights are obstructed, to pay 
“ damage for the loss of the light for the first day only ? Ea ia 
‘* does he not continue liable so long as the pen ae al 
‘“‘his own wrongful act continue,*and bound to pay damag 
“ for the whole time? .. .” = 

“In the case of Rosewell v. Pryor, — was an ac io mM 
“ against the defendant, who erected an obstruction to th m 
“ancient lights of the plaintiffs, and then aliened, Lord — 
* lays it down, ‘that it is a fundamental principle in — 


— = 

















> 1 Ibid. at p. 460. 
e 





“reason, that he that does the first wreng shall answer for 
“tall consequential damages, and here,’ he says, ‘ the original 
“*ereation does influence the continuance, and if remains a 
“*eontinuance from the very erection, and by the erection, 
“till it be abated,’ and he adds, ‘that it shall not be in his g 
‘“‘ power to discharge himself by granting it over’ .. © - 
“It was also said that the defendants could not now 
“remove the nuisance themselves, without being guilty of a * 
“ trespass to the Corporation, and that it would be hard to l 
“ make them liable. But that is a consequence of their own 
‘original wrong; and they cannot be permitted to excuse 
“ themselves from paying damages for the injury it causes, GE sr 








“by shewing their inability to remove it, without exposing k 
“ themselves to another action.” — | 
This case shews that in an action for a disturbance for Untenable a 


which the defendant is responsible it is no answer’on his — 
part to say that he is not in possession of, or interested in, the a 
_ servient tenement, and that he cannot remove the disturbance — 
himself without heing guilty of a trespass. ct 

The person or persons at whose direction the disturbance Joinder of 

is created and the person or persons actually concerned in Hie- Sr 
ereating it may be joined as co-defendants, or an action can 
be brought at option against either of them.' 

‘ The same rule applies to the author of the disturbance and 

the person continuing it.” 

Where the party sued is not the original creator of the Request to 
disturbance a request should be made to him to remove the tart — — 
te disturbance before the action is brought.’ to be aig — Bis — 
=» Jf such request is made to the party in possession it will — 
~ be sufficient to found the action even though such party be == 8 >æ 
~ the lessee only of the original creator of the disturbance.‘ 
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— | t Stone v. Cartwright (1795), 6 T. R, 460; 1 Ld. Raym., 713; Broder v, Sail- — 

— Ath} Filson v. Peto (1821), 6 Moore,47; lard (1876), 2 Ch. D., 692. 

— — Thompson v- Gibson (1841), 7 M. & W., >» 3 Penruddock’s case (1598), 5 Rep. 

on * 466. 101 ; Gale on Easements, 8th Ed., p. 588. — 
ee ns — v. Barwish (1610), Cro. Jac., ‘ Brent v. Haddon (1620), Cro. Jac., 

555 ; Gale, uhi sup. ¥ . 
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* Landlord when A landlord is net liable if the disturbance occurs for — 
` first fime during the tenancy unless it was created with | 
authority.’ * 
_ Essentials of In every case the defendant must bè shewn to be respon- 
“iability. 
. p sıble for the creation of the disturbance or its continuance and 
Sn to have the power to abate it. J— 


Thus, it appears that a tenant for years who occupies E 
house erected by his landlord which obstructs another’s light 
and air, is not liable for the continuance of the nuisance 
provided he does no other act to prejudice the dominant a 
— owner or occupier besides inhabiting the house, since he has 
$. no authority to abate the nuisance.” a 

Similarly, if the servient tenement is held under a repair- -· 
ing lease, and the disturbance is caused by the tenant's failure 
to repair, the landlord is not liable." sA 

Although before a prescriptive right is required there is no — 
cause of action against the owner of the servient tenement or > 
wird, Dis licensee for disturbance of the incomplete right, except on 
— ground of negligence,’ it appears that there is a remedy | E 
against a trespasser or wrong-doer who is guilty of such dis- — 
turbance. E 

Thus the de facto support of a house by the soil of a 
neighbour is sufficient title against any one but that neighbaut 
or one claiming through him.° 

“Just as one who should prop his house up by a shore 

“resting on his neighbour’s ground, would have a ee of 
“action against a stranger, who, by removing it, causes — 
“house to fall; but none against his neighbour, or 
“authorised by the neighbour to do so, if he took it a — y 
“and caused the same damage.” ê” 

Similarly the obstruction of light and a before the 
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1 Gale, ubi sup. at p. 589. p. 170. 
* Ryppon v. Bowles (1615), Cro. Jacy, $ Jeffries v. Williams (1850), 5 
OR 1 782; Bibby v. Carter (1859), 4 H. ¢ 
— — v. Eamer (1875), L. Rey 10 168; 28 L. J. Exch., 182. — 
R = "Jeffries v. Williams, per Park 
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acquisition of the prescriptive right may be actionable if 
caused by a trespasser." 

The question of the responsibility of a servient owner or 
occupier for the negligence or wrongful act of the contractor 
employed by him has already been considered in connection 
with the doctrine of negligence.” 
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(3) The Pleadings. 


_ A8 an easement is not one of the ordinary rights of owner- General rules. 
ship, it is necessary that either party claiming or relying on 
an easement should plead the nature of his title thereto so 
as clearly to shew the origin of the right, whether statutory 
prescription, or express or implied grant, or the old common 
law method of a lost grant: 3 
When an easement is claimed or pleaded by presqription, 
and there is any danger of the prescriptive title failing to meet 
the requirements of the fourth paragraph of section 26 of the 
Indian Limitation Act,* or of the corresponding paragraph of 
section 15 of the*Indian Easements Act,° it is expedient to rely 
also on the common law method of acquisition, so that if 
the claim or plea fail in the one respect it may be saved in the 
other, for it will be remembered that in India, as in England, 
the common law method of acquisition is as available as the 
i statutory.’ a 
= En every case the statement of the title should be exact.” 
_. The nature of the disturbance should be clearly stated, and 
a the obstruction should be of that in which the right is 



















5 See App. VII. 


aa a J ERR Khan v. Muhammad Khan 
(2896), I. L. R., 19 All., 153. 


2 See supra, p. 179. 









“hh o 48l; 52 L. J. Ch., 437 ; Spedding — 
-patrick (1888), 38 Ch. D., 410; 58 L. J. 
— Bullen and Leake, Pree. of 
| a Ed., pp. 11, 339, 422, 943, 
. oes and see Notes to Pomfret v. 
E ot 1 Wms. Saund. at p. ries 

< See App. 1 IV. 


— 3 Harris v. Jenkins (1882), 22 Ch. D., “Pleading, 6th Ed., pp. “ 943, 944, 947, — 







* See supra, pp. 45, 46, 457, 458, 463, 
464, and Bullen and Leake, Prec. of 


et seq. * 
* Fentiman v. Smith (1803), 4 East., 
107; Whaley v: Laing (1857), 2-H. 
é N., 476; in error 27 L. J. Exch, 
422 ; Tebbutt v. tind a = Ad. éE, 
786. 































asserted. Thus, where a plaintiff alleged a right to the use 
of a cistern and that the defendant had fastened up a door 
and doorway leading to the cistern and thereby prevented 
the plaintiff from having access to the cistern, it was hek is 
that the declaration was bad for not shewing a right to me 
the door.’ E — 

The proof of an easement larger than the easement alleged — 
but not “echt in kind, is not such a variance as is fatal to r 
the case set up.” 2 

The right claimed must not be larger than the right 
proved, but if the right claimed is divisible, such portion — 
thereof as is proved may be decreed. ` Thus, if a man claim -i 
a right of ferry from one place to another, and then again to k 
another place, and prove the right only for the latter distance, 
he may have a decree to that extent.” 

But if a party claims the right to do a, particular thing — 
by virtue of a right of ownership of land itself, he cannot 
turn round afterwards and claim the right to do the same 
thing by virtue of an easement. For a claim to owner- 
ship of land is quite inconsistent with a claim of easefnent 
over it.’ 

So, too, there cannot be, in respect of the same land. i 
simultaneous claim to the ownership of the land and to an 
easement over it.’ 

But there would be no objection to a claira in the alterr 
tive and to the establishment of either right provided the | 
other were abandoned.‘ E 

In claiming or pleading a title under the Indian Limite 
tion Act or the Indian Easements Act, there should be a 
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Banerjee (1876), 25 W.R., 229; I. Le a 





* 1 Tebbutt v. Selby, ubi sup. 
2 Dimean v. Louch (1845), 6 Q. B., 
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« Specific allegation of the acquisition of the easement in accord- 
ance with the requirements of either enactment.' ° 

The defendant in an action for the obstruction of an ease- 
ment must, where thg allegation of such right is disputed, 
expressly deny, or state that he does not admit, the allegation.” - 

So, too, the possession of the plaintiff where he claims òn 
right of possession, or of his property in the reversion if he 
sues as reversioner, should be expressly denied.’ 

In claiming an easement of light and air by prescription, Easements of -~ 
the allegation that the windows in respect of which the right ""**"! sir- 
is claimed are “ ancient lights’’ may be sufficient, but in order 
to avoid any risk of the pleading being adjudged as embarras- 
sing to the other party it is desirable specifically to allege the 
mode in which the claim arises.* 

If the right is claimed under section 26 of the Indian 
Limitation Act or tinder section 15 of the Indian Easements 
Act, there should be an express allegation of the acquisition of 
the right in accordance with the requirements of those sections. * 

In, defending an action for the obstruction of light and — 
air the defendant should specifically deny every allegation of 
fact constituting the right which he wishes to deny, and there E 
should be a specific statement by him of the facts upon which es 
he relies as controverting the plaintiffs elaim and justifying E 
the act on his part of which the plaintiff complains.” 

As regards a private right of way, the plaintiff claiming Privat 

- gach easement, or suing for its obstruction, or the defendant ” 
pleading such easement, should state the right and the method 
of its aequisition, and should shew with reasonable precision 
and exactitude the fermins * the way and the course which Eo 
it takes." kore 
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title to a way of necessity as it is to a way by express 
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When the way is one if necessity, the plaintiff who ¢ ‘aims g 
it, og the defendant who pleads it in justification, must allege 
that there is no way to or from the dominant tenement oti per 
than by the particular way claimed or pleaded.’ e 

Since there is no such thing in law as a general way € F 7 = 
necessity, it is erroneous to plead a way of necessity in general 
terms without specifying the manner whereby the land over = 
which the way is claimed became subject to the burthen. 
For, inasmuch as a way of necessity is derived from grant, — 
passing as incident to the grant of the dominant —— 
by operation of law, it is as necessary to set forth the 


i 
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grant.” 

If the origin of a way of necessity has been lost sight of, 
but the easement has been used without interruption, 1t can 
be claimed as a way either by grant or prescription according 
to the circumstances of the particular case.” 

If there has at one time been unity of possession, the — 
easement must then be claimed as a way by grant, and it 
should be stated that the same person was the absolute owner 
of both tenements, and being such, granted one of them. — 
where there has been no unity of possession, the easement 
should be claimed by prescription.* l 

A public way and a private prescriptive way cannot be 
claimed or pleaded together as the two are inconsistent.’ 

Where a private way becomes public in part of its éourse, 
it is not necessary in pleading the private way to state | 
part of it has become public.’ 

In claiming or pleading a public way or highway it is no 
necessary to set out the termini because the public have 
right to use the way, for all purposes, and at ay times.’ — | 
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! Bullen and Leake, Prec. of Pleading, Pe Ibid. at pp. 572,573. a ee 
6th Ed., p. 951; Notes to Pomfret v. Ri- 5 Chichester v. Lethridge (1738), Wil 
croft, 1 Wms. Saund. at p. 570; Proctor 71. 

v. Hodgson (1855), 10 Exch., 824. * * Duncan v. Louch (1845), * 

2 Notes to Pomfret v. Ricroft, Wms. 904, 916. 
Sanond. at pp. 571 et seq. * Rouse v. Bardin (1790), 1 T 

3 Ibid. at p. 572. 351. 
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E- a i Spedding v. Fitzpatrick (1388)” Leake, ubi sup. at p. 486. 
— Ch. D, 410; 58 L. J. Ch., 139. * Bullen and Leake, ubi sup. atp. 
— * Dalles and Leake, Prec. of Pleading, 918. 

x pnmum 511, 512. »5 Jeffries v. Williams ; Bibby v. Carter, 
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or wrong-doer, there must be not only the denials aforesaid, 
- but also a statement by the defendant shewing a prima 
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The mode in which or the title under which the particular 
way has become a public way must be shewn, and if the 
plaintiff or defendant, as the case may be, relies on” any 
specific acts of dedicatton, or specific declarations of intention 
to dedicate whether alone, or jointly with evidence of user, he 
should set forth the nature and dates of such acts or declara- 
tions, and the names of the persons by whom the same were 
done or made.’ 

In the case of easements relating to water, as well as in Easements 
the case of other easements, the mode in which the right —— a 
arises, whether by grant, preseription, or under the Indian 
Limitation Act or Indian Easements Act, should be stated in — — 
the plaint.? P: 











— 


Inasmuch as the right to support for buildings is an Easements of 





easement and not a natural right, the plaintiff, except where — ae F 
the defendant appears to be a mere tort feasor, mus? allege — 
or shew a title to such support; but a general averment me 
of title will not be sufficient; he must shew whether he : eg 
claims by grant, or by long enjoyment, or by statute or A 


otherwise.’ | 

Where a plaintiffs claim relates to an easement of support, 
and diseloses some right on the part of the defendant by 
virtue of ownership of the adjoining or subjacent land to do 
the act complained of, it will be a sufficient defence if the 
defendant denies the plaintiffs allegatioñs of title to the 
easement, and all allegations of fact supporting such title. 

But where the plaint discloses no such right on the part of 
the defendant, and deals with him primé facie as a trespasser 
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__ facie right on pis part to do the act complained of. 








* Jeffries v. Williams (1850), 5 Exch., ubi sup.: Ballen and Leake, whi sup. at 
— a O gate &N.. p. 486. T 
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ET Seite by If a reversioner cues, he must sue in that capacity, m 

“i reversioners. l 
must, either allege something which is necessarily an inju 7 to 
his reversion, or where the act complained of may or may not 

- s be 1 injurious, he must allege that such hct is an injury to his Ei 

: $ reversionary interest.! 

~$ r 

— (4) The Nature of the Remedy. 

ee: a Influence That part of the law of India which relates to the naturel 

= y — of the relief to be afforded by the Court for the actionable 


disturbance of an easement rests primarily on English prin- z 
ciples as determined at law or in equity acting in aid of law. 

Indian Courts and Legislature have in turn resorted to — 
English decisions for guidance, and if there is now, in any 
respect, an absence of uniformity between the law of India and 
a the law of England it is only where codification in India has 
za settled a vexed or doubtful question. te a 
| A notable illustration of this English influence is to be — 
2S found in the introduction long since into India of the prin- 
p ciples of equitable relief by injunction, now embodied in — 
_ general terms in sections 54 and 55 of the Specific Re jef | 
' Act,? and this, not because they were part of the English law 
but because they were in accordance with equity and good 
conscience,® upon which foundation the whole fabric of — 
general law in India mainly rests.‘ “ a 

It isthought, therefore, that the present inquiry would- no a 
be complete without some reference to the course of Eng Is h 
legislation, to the jurisdiction assumed by the English ourts ts 
in actions for the disturbance of easements, and to th 
principles established by the leading English authorities. 4 


It is proposed to divide the Subject under the follor win 
heads :— . 
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1 Jackson v. Pesked (1813), 1 Maule & 
Sel., Pt. I, 234; Baxter v. Taylor (1832), 


4B. '& Ad., 72: aig e. Ror (1850), 9 


C. B., 364; Jeffries v. Williams, ubi sup. 
at pp. 799, 800; Metropolitan Association 
v. Petch (1888), 5 C. B. N. S, 504. 

2.See Afp. V. 





3 ——— Jute Factory ¢ 
Ram Narain Chatterjee (1887), I. 
14 Cal., 189 (199) ; and see 
Bank of India v. 4 10A 
I. L. R., 8 Bom., 35 (67) 

* See supra, pp. 40, 41, — 
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(a) Jurisdiction of the English Courts and course of English | 
legislation. a - 
(b) Relief by temporary or interlocutory injunction. 
(e) Relief at the héaring by— : | — 
(1) Damages only. — 
(2) Preventive or perpetual injunction only. ` a 
(3) Damages in addition to preventive or perpetual 
injunction. 
= (4) Mandatory injunction only. 
i _ (5) Damages in addition to mandatory injunction. 
(6) Preventive or perpetual injunction in addition to 
mandatory injunction. 
(7) Damages in addition to perpetual and mandatory 
injunction. 
- 2 es J 
(a) Jurisdiction of English Courts and course of English ie 
legislation. | E 
Before the passing of the Judicature Act, 1873 (36 & 37 Prior to F 
Viet. c. 66), ss. 16, 25 (8), the jurisdiction to grant injunctions ‘Act, 1873. | Er 
to restrain the actionable disturbance of easements was, with — 
certain exceptions,’ exclusively exercised by the Court of i" * 
Chancery.” bi 
But, formerly, this jurisdiction was. not an original ca 





jurisdiction, because an easement was a ‘purely legal right, | 
= and, as such, cognisable only by a Court of common law, and — 
=~ the province of a Court of Equity was simply to grant an —— 
~ injunction in aid of the legal right whenever there was danger 
= of irreparable mischief, or where an injunction was required — 
=~ to prevent a multiplicity “of actions for the recovery of 
* T damages.’ - 5 | 





























— i ae Act, Civ. Proe. Act, 1883 (46 & 47 Vict. c. 
1654 (IF & 18 Vict. e. 125), ss. 79-82, in- 49). 
ss jond Sin See Kerr on Injunctions, 4th Bd., p. È. 

* Cowper v. Laidler (1906), 2 Ch, 8874 me 
Colla v. Home and Colonial Stores, lid. | va 
> 











Act, 1858. 


y Ach isss. thereof the jurisdiction of the Court under Lord —— 






disputed, the saat was first — to establish the right | i 
i at law.’ f 
—— Subsequently, by the Chancery Procedure Act, 1852 (15 k — 
Act, 1852. 16 -Vict. c. 86), s. 62, the Court of Chancery was empowered — 

to determine the legal right itself.” | 
Lord Cairns’ Under Lord Cairns’ Act, 1858 (21 & 22 Vict. c. 27), — = 
Court of Chancery was empowered, in all cases in which it 
had jurisdiction to entertain an application for an injunction 
against the commission or continuance of any wrongful act, to 
award damages either in addition to, or in substitution for, 
such injunction.” 
Sir John Rolt’s By Act 25 & 26 Vict.c. 42, commonly known 4s Sir 






























Ach 1862. John Rolt’s Act, it was provided that in all cases in which 
any relief or remedy within the jurisdictién of the Court 
of Chancery was sought, whether the title to such relief or 
remedy was or was not incident to or dependent upon a — 
legal right, every question of law or fact cognisable in & = 
Court of Common Law on the determination of which the = 
title to such relief or remedy depended should be determined — 
by or before the same Court.* 
“Ghat These two Acts were superseded by the Judicature aeh 
` 1873, and now the High Court of Justice in England has + 
the jurisdiction of the Court of Chancery and of the seve — 
Courts of law.’ ——— 
Statute Law Lord Cairns’ Act was repealed by the Statute J — 
St and 7 
vil Procedure Revision and Civil Procedure Act, 1883, but by section 5 (l 


was preserved notwithstanding the repeal.’ E 





1 See Imperial Gas Light and Coke Co. Abid. 
v. Broadbent (1859), 7 H. L. C., 600 5 Ubi sup. 
- (612); Gale on Easements, 8th Ed., p- 6 Colls v. Home and Colonial 3 
599. Ltd., ubi sup. ; ns 
_ 2 This Act was repealed by Act46 & 47 7 — v. Collyer (1884), 28 Che 
~ Vict. c. 49. 108 (107) ; Cowper v. —— i sup. à 
> Cois y. Home and Colonial Stores, p. 339. a 
Ltd., ubi sup. s A 
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The scope and effect of Lotd Cairns’ Act have been Scope and 


effect of Lord 


frequently the subject of judicial comment and decision, and Cairns’ Act. 


the result of the authorities appears to be shortly as follows :— 

(1) Where a mandgtory injunction is asked, the Act gives 
jurisdiction to substitute damages for injunction.’ 

(2) Where the Court is asked to restrain the continuance 
of a nuisance already committed and intended *to 
be continued, the Act gives jurisdiction to award 
damages in lieu of granting an injunction.” 

(3) But where a nuisance has not yet been committed, 
but is only threatened and intended, a clear opinion 
has been expressed that there is no jurisdiction 
to substitute damages for an injunction.’ 


(b) Relief by Temporary Injunction. 


Temporary or interlocutory injunctions are such a8 are to 
continue until a specified time, or until the further order of 


the Court. They may be granted at any period of a suit, and ¢F 


are regulated by the Code of Civil Procedure.‘ 

Such injunctions may be granted to restrain a threatened 
or continuing injury (whether compensation is claimed in the 
suit or not), at any time after the commencement of the suit, 
and either before or after judgment,’ and either during term 
or vacation, and, whether the Court is sitting or not.’ 

But it is not the practice of the Court of Chancery in 
England to grant an injunction in chambers when the Court 
is sitting.’ 


— — ———— — 
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! Cowper v. Laidler, ubi sup.; and see a probibitory injunction. See Cowper v. 
further, infra, ander (c) “ Relief at. the Laidler, ubi sup. at p. 340. 
hearing.” * See the definition in Spec. Rel. Act, 
2 Ibid. m s. 53, first para., App. V. See Order 
* Dregfae v. Peruvian Guano Co. + XXXIX, rules 1-5, of Code of Civil Pro- 
(1890), 43Ch. D., 316, 333, 342; Mastinv. cedure, Act V of 1908, repealing the 
Price (1894), 1 Ch., 276; Cowper v. Laid- Code of 1882, see App. X. 
ler, gobi sup. ; and see farther, infra, under s Civ. Pro. Code, Act V of 1908, Order 
( "Relief at the hearing.” But see | XXXIX, rule 2 (1), see App. X. 
contra Holland t. Worley (1884), 26 Ch. * Kerr on Injunctions, 4th Ed. at p- 
D., 578, which appears to be the only case 554. 
in which damages were granted in lieu of !? Ibid. 
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Subject to such considerations as are specially applicable i 
to the granting of temporary injunctions, this form of — i= 
governed by the same general principles as regulate the = 
granting of perpetual injunctions.’ Such general principles 
> will be considered later in connection with the subject of- 
- relief by perpetual injunction”; for the present, it will — 
seient to draw attention to the rules which are specially 

applicable to the granting of temporary injunctions. & = 

In relation to temporary or interlocutory injunctions the 
function of the Court is not to ascertain the existence of a legal — | 
right, but solely to protect property by such restraint as may 
be required to stop the mischief, and to keep matters i statu 
que, until the right can be properly determined at the trial. x 

But in order to obtain the protection of the Court a clear 
prima facie case must be made out,’ and where the plaintiff's 
legal title is disputed or its invasion denied, an injunction will 
not usually be granted without requiring proof of the legal 
right. — 

Where the question as to the legal right is one on which 
the Court is not prepared to express an opinion, or where the 5 
legal right being admitted the fact of its invasion 1s denied, — 
the practice of the Court is either to grant an injunction until Z 
the hearing, or to order the motion to stand over until. the.. 
question of the legal right has been determined." 

In deciding whith of these two courses it shall adopt, the 
Court will take into consideration the comparative incoay 
nience or injury to the one side or the other which may £ 
from either granting or refusing the injunction.’ a 
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1 Nuserwanji v. Gordon (1881), faa Co. v. Shre E 








I. L. R., 6 Bom., 266 (279). bury and Birmingham Ry. Co. (1851), 

2 See infra under (c) I, B. Sim. N. S.410, (426) ; Sparrow v. Ozford 
3 Saunders v. Smith (1838), 3 Myl. &Cr.; Worçester and Wolverhampton: * 
71L (728); Harman v. Jones (1841), Cr (1851), 9 Hare, 436. 

Share pe oe Se T. Earl of Granville * Kerr, ubi sup. at p. 29. pe 
ss (4841), Cr. & Ph., 283 (292); Keron = * Ibid. — 
_ -Injanetions, 4th Ed., p. 20; 2 Daniell’s — i Ch. 


eee cranes oH ee 12 Ch. D., 478; Ne mvs ies: 
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The burthen lies upon the party applying for the injunction 
of shewing that the greater inconvenience or injury is on his 
side." . 

As a rule, the Court will not interfere by interlocutory When will, 
injunction unless it is satisfied that irreparable, or at least — 
serious, damage has been or will be caused to the plaintiff 
before the question of the legal right can be determined.” ” 

“ Irreparable” does not mean without physical possibility 
of repair, but material and incapable of adequate relief in 
damages.” 

When, therefore, adequate relief can be obtained in 
damages and the injury is neither serious nor material, the 
injunction will not be granted.* 

Again, if the legal right is not disputed, it must be shewn 
that there is an actual or threatened invasion of the nght?® ; 
the mere prospecf or apprehension of injury is not suficient, 
but if the defendant insists on his right to do, or threatens to 
do, or gives notice of his intention to do, something which, if 
done, would be an actionable wrong, the Court will have 
jurfSdiction to ufterfere by injunction.’ 

Failure to come into Court with clean hands, or acquiescence sala fides. 
in the injury complained of, will disentitle a plaintiff to relief.’ Deny ae 
Though delay may not amount to absolute proof of acquiescence, 
it is always an element to be considered by the Court in 


@ — 
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27 Ch. D., 43; Kerr, ubi sup. at pp. 20, (1851), 2 Sim. N. S., 163 (165); 21 
21; 2 Daniell, ubi sup.; and see Madras L. J. Ch., 253 (255). See this defini- 


— — 


Ry. Co. v. Rust (1890), I. L. R., 14 Mad., tion discussed in Ghanasham v. Moroba a . 
I8. (1894), I. L. R., 18 Bom. at p. 488, aod in 

t Child v. Douglas (1854), 5 DeG. M- Boyson v. Deane (1898), I. L. R., 22 Mad. 
& G., 739; Kerr, ubi sup. at p. 21. at p. 254 ; and sce further, infra, (£), 1, B 


= Kerr, she sup. at pp. 12, 14; Mogul (3) and II, A. 
Steamship Co. v. McGregor Gow jd Co. » * Kerr, ubi sup. at p. 14; 2 Daniell, 
(1885), 15 Q. B. D., 476. ubi sup. 
3 Ibid. The term “‘adequate relief” ” has $ Kerr, ubi sup. at p. 13. 
been defined as ‘‘such a compensation s Ibid., and see the authorities cited in 
‘aò will in effect, though not in specie, note 3 to p. 190. 
‘* place the plaintiff in the same position ` 7 Kerr, ubi sup. at pp. 15-19. See : 
‘fin which he previously stood,” per further as to “‘acquiescence,” mfra, (c), 
Kindersley, V.C., in Wood v. Sutelife I, D. 
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determining the question whether relief, interlocutory € or 


perpetual, should be granted.’ 


Mére abstention from legal proceedings is not of itse 
sufficient to disentitle the complaining perty to relief, provided 
the other party hag not altered his position during the delay? 

But a party seeking relief on interlocutory — 
should come in at the earliest possible moment*; for a much © 
less strong case of acquiescence need be made out on an inter- — 
locutory application than at the hearing,‘ because “at the 
“ hearing of a cause it is the duty of the Court to decide upon A * 
“the rights of parties, and the dismissal of the bill, upon the 
“ground of acquiescence, amounts to a decision that a right 
“ which has once existed is absolutely and for ever lost. 

It is in the discretion of the Court to grant a temporary 
injunction on such terms as to the duration of the injunction, 
giving security, or otherwise, as the Court 


keeping an account, 
may think fit. 


In ease of disobedience, or of breach of any such terms, — 4 
the Court granting an injunction may order the property of 
the person guilty of such disobedience or breach to be attached, — 
and may also order such person to be detained in the civil 
prison for a term not exceeding six months, unless in the E 
meantime the Court directs his release.’ J— 

Following the practice in England it is usual in 
for the Court to insert in its order granting a temporal 


—— 





t Atty.-Genl. v. Sheffield Gas Consumers 
Co. (1858), 3 De G. M. & G., 304 (324) ; 
Ware v. Regents Canal Co. (1858), 8 
De G. & J., 212 (230); Gaunt v. Fynney 
(1872), L. R., 8 Ch. App., 8 (14). 

2 Rochdale Canal Co. v. King (1851), 2 
Sim. N. S., 78 ; Archbold v. Scully (1861), 
9 H. L. C., 360 (388); Gale v. Abbott 
(1862), 8 Jur. N. S., 987. See further as 
to “ Delay,” infra, (c), I, D.. 

3 Gale v. Abbott, ubi sup. 

4 Johnson yv. Wyatt (1864), 2 De G. J. & 
S., 18 (25) ; 9 Jur. N. S., 1833 (1334), and 
see Child v. Douglas (1864), 5 De G. M. 
& G., 739 — 






Turner, L.J. * 
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s Johnson v. Wyatt, 
* Civ. Pro. Code, Act V of 1908, O > re 
XXXIX. rule 2 (2), see App. X. ge i 
? Civ. Pro. Code, Act V of 1908, Order 
XXXIX, rule 2 (3), see App. X. Bu ne 
attachment under this. rule is to. mair 
in force for more than one —— 
end f which time if the disobedie 
— continues, the property ai 
may be sold and out of the proc — 
Court may award | compen * E: 1 
it thinks fit, and shall * il 
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injunctién, an undertaking on behalf of the plaintiff to abide 
by any order that may thereafter be made as to damages in 
the event of its being found that the injunction was wrdngly 
granted.' ` 

When, after such an undertaking has been given, it is 
established at the trial that the plaintiff was not entitled to 
an injunction, an inquiry as to damages may be directed 
though the plaintif was not guilty of suppression of 

‘material facts or other improper conduct in obtaining the 
injunction.” 

On the other hand, the Court may withhold the injunction 
and protect the plaintiff from damage during the interval 
before the hearing by imposing certain terms upon the 
defendant with his consent.’ 

In such cases the order usually is that the motion for an 
interlocutory injænction do stand over until the hearing of the 
action upon the defendant undertaking to abide by any order 
which may then be made directing the pulling down of any 

- additional ar tg erected in the interval*; though at the 
trial it may be’a matter for consideration as to whether a 
mandatory injunction ought to be granted where an alto- 
gether disproportionate injury would be thereby inflicted on 
the defendant.” 

— But where the defendant has continued to build after 

= action brought Or notice otherwise received of the plaintiffs 
rights the Court even in the absence of such undertaking 





Fund Assurance Society (1876), Ir. Rep., 


«8 See Belchambers’ Practice of the Gvil 
— 10 Eq., 114; 24 W. R. Dig., 96 ; Smith v. 


Courts, p- 178; and sce Delhi and London 
‘Bank v. Hem La Dutt (1887), I. L. R., 
i 14 Cal., 839. For the English practice, ~ Hornsey (1886), 33 Ch. D., 471: - 55 L. T., 
— zee Kerr, ubi sup. at p. 567; Ge on 135; Smith v. Bazter (1900), 2 Ch., 138. 
E 8th Ed., pp- 606, 607. s See . Glover C874); L- R- 
e — Griffith v. Blake (1884), 27 Ch. D., 18 Eq., 544 (558) ; < Dhunjibhoy v- Lisbon 

— 














a would have jurisdiction at the trial to order the pulling down 


Day (1880), 13 Ch. D., 651; Greenwood v. 





~(1888), I. L. R., 13 Bom., 252, 260, 261; = — 
Anath Nath Deb v. Galstaun (1908), fe. 
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of the additional building so erected and would unhes*tatingly 
exercise it.’ 


Usually The Court must in all cases except where it appears that 
ong the object of granting the injunction would be defeated by the 
delay, before granting a temporary injunction, direct notice of 
the application for the same to be given to the opposite party? 
Practice in The practice of the Court is ordinarily to grant a rule nist 
for an injunction, together with, if the emergency of the case s0 
requires, an interim order operating as an injunction until the 

day mentioned in the rule,* or until the disposal of the rule.’ 
: i Any order for an injunction may be discharged, or varied, 
iiag eide or set aside by the Court, on application made thereto by any 


party dissatisfied with such order." 


When directed An injunction directed to a Corporation is binding not only 
; ——— on the Corporation itself, but also on all members and officers 
ae of the Corporation whose personal action it seeks to restrain.” 
Compensation Under section 497 of the Civil Procedure Code of 1882! 
hema the Court had diseretion to award compensation, within certain 
injunction on Jimits, to the defendant for the issue of an injunction on 
grounds, insufficient grounds, and such award when imade was a bar 
to any suit for compensation in respect of the issue of the 
injunction. 
Mandatory Though a mandator y injunction is not usually granted — 





until the hearing, there is no rule that it cannot be granted 
upon an interlocutory application if the circumstances of the 





: case so require.” — 
t Kelt v. Pearson (1871), L. R., 6 Ch. t Ibid. This is the form ordioarily mma 

4 App., 809; Smith v. Smith (1875), L. R., used in the Calcutta High Court, Jdid. = 

20 Eq. 500; Mackey v. Scottish Widows s Civ. Pro. Code, Act V of 1908, Order — : 





Fund Assurance Society, ubi sup.; Krehl 
v. Burrell (1878), 7 Ch. D., 551; 11 
Ch. D., 146; Gaskin v. Balls (1879), 13 
Ch. D., 324; Smith v. Day, ubi sup. ; 
Greenwood v. Hornsey, ubi sup. ; and see 
Danid v. Ferguson (1891), 2 Ch., 27; 
‘on Joel v. Hornsey (1895), 2 Ch., 774. 


2 Civ. Pro. Code, Act V of 1908, Order - 


XXXIX, rule 8, see App. X. 
3 Belchambers’ Practice of the Civil 
Coarts, p. 177. 











XXXIX, rule 4, see App. X. ; 
* Civ. Pro. Code, Act V of 1908, Order 
a cede G, ae Ace. X. — 

NAet XIV of 1882 repealed by Gir. 
Pro. “ode, Act V of 1908, in which no 
corresponding provision appears, se 











App. X. — a 
* Gale v. Abbott (1862), 8 Jur. N. F — 
at p. 988. E 
® Beadel v. Perry (1866), L Ra 3 
465 (468). Br 


r - 





This, where the erection complained of is merely tempo- 
rary,’ or where, pending litigation, the defendant continues to 
build,? or where he attempts to forestall, or impose up6n, the 
Court,” a mandatory injunction will usually be granted. 

In Daniel v. Ferquson,* which was an action to restrain Daniel v. 
the defendant from so building as to darken the plaintiff's — 
lights, the defendant upon being served with notice of motion 
for an injunction set a gang of men to work and ran 
up his wall to a height of thirty-nine feet before receiving 
notice that an injunction had been granted. It appeared to 
be a nice question whether the plaintiff had acquired an ease- 
ment of light, but he had made out a case enabling him to 
have matters kept in statu quo by injunction until the trial. . 

It was held that the building so run up should be pulled 
down at once, without regard to what the result of the trial 
might be, on the-ground that the erection of it was an attempt 
to anticipate the order of the Court. 

And in Von Joel yv. Hornsey, where the defendant, having Von Joel v. 
been warned that if he continued building near the plaintiffs — 
house he would’ be sued for an injunction to restrain such 
building as an obstruction of the plaintiffs ancient lights, 
evaded service of the writ after action brought and continued 
the same building until substituted service, it was held that — 
such conduct brought him within the principle of Daniel v. -~ — 
Ferguson,® and that the plaintiff was accordingly entitled toa 
mandatory injunction ordering the defendant to pull down so 
much of his building as had been erected after he had received 
the plaintiff's warning. 





(ce) Relief by injunction or damages at the hearing. 


* I. Generally. 


* At the hearing of a suif for the disturbance of an — — 
— the relief granted may, agers. to the circumstances of the — — 





— 163 (166). * Ubi sup. 
e. 2 Beadel v. Perry, ubi sup 5 Ubi sup. 
= —— Ferguson (1991), 2 Chs 27; ë Ubi sup. 


Ea:  Staigňt v. Burn (1869), L. R., 5 Ch. +Von Joel v. — (1895), 2 Ch., — F — 
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case and the jurisdiction of tne Court, take one or other of the 
following forms :— 

(17 Damages only. 

(2) Preventive or perpetual injanction only. 

(8) Damages in addition to preventive or perpetual 

injunction. 

(4) Mandatory injanetion only. 

(5) Damages in addition to mandatory injunction. 

(6) Preventive or perpetual injunction in addition & 

mandatory injunction. 

(7) Damages in addition to perpetual and mandatory 

injunction. 

Before dealing with the Indian law on this subject iè will 
be desirable to advert to the principles apon which the Court 
of Chancery, at the time of the passing of the Specife Rehef 
Act, I of 1977, in India, was exercising its jarsdietion f 
grant an injunction or to substitute damages therefor, since, 
as already observed, the principles of equitable relief by 
injunction are the foundation of the — statatory and 
ease law.’ 

It will iida a Onlend Act, J & 
22 Vict. c. 27, the relief granted by the Court of Chancery, for 
the disturbance of easements, could only be by injanction m 
aid of the legal right.” 

In determining: the question whether the plaintiil was 
entitled to relief by injunction, a Court of Chancery had 
always the following considerations before it: the materiality — 
and permanency of the injury, the diminution of enjoyment — 
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( 629 
The, foundation of the equitable jurisdiction was the 


violation of the legal right. 
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was a reasonable discretion depending for the manne? of its 
exercise on the particular circumstances of each ease.’ 

It seems clear, however, that the Act was not intended i 
interfere with the well-settled principles spon which Couris of 
Equity had been ‘in the habit of granting injanetions, and 
that in the exercise of its statutory jurisdiction the Court af 
Chancery felt itself bound to adhere as far as possible to the 
pre-established practice.” 

The effect of Lord Cairns’ Act on the jurisdiction of the 
Chancery Courts is discussed by Jessel, M.R, in Ayneley ¥. 
Glover’ He says *— 

“Tt will deserve the most serious consideration heresafter 
“as to what class or classes of cases this enactment i@ to be 
“held to apply. Although, in terms so wide and s long, i$ 
“never could have been meant, and | do not suppose i will 
‘ever be held to mean, that in all cases the ‘ourt, of ite own 
“ will and pleasure or at its own mere caprice. will substitute 
“damages for an injunction. . . .” 

“Tam not now going, and I do not suppose that any Judge 
“ will ever do so, to lay down a rule which, so to sy, will Ge 
“the hands of the Court. The discretion, being « reasonable 
“ diseretion, should, I think, be reasonably exercised, and it 
“must depend upon the special circumstances of each case 
“whether it ought to be exercised. The power hae been 
“ conferred, no doub: usefully, to avoid the oppression whieh 
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"bo aaféiy applied, and I do not intend o lay down any rule 
“apon the sabject.” 

Im the same case the Master of the Rolls nid 30 down tee 
general rule that whefever an action could .be maintained at 
law and really substantial or considerable damages could be — 
recovered, there an injunction ought to follow in equity.’ + — 

in Smh v. Smith” the same judge says: “Then what sass +. — 
“ difference was untroduced hy Lord Catena Aet? Hefore the ` | 
= Act it wae « matter of right to obtain the imjanction. By n 
“that Act the Court had a diseretion to substitute damages = l 
“where i thonght proper. Now this diseretion must be s : — 
“ jadicial diseretion,” exerciaed according to something like a ee 
“ttle! rule. and in saeh « way se to prevent the defendant te 
“doing a wrongfal act, and thinking he could pay damages 
“for if.” 

Such, in brief were the principles upon which the Court 
of Chancery exerciced ite juriediction at the time of the 
passing of the Specitic Relief Act, f of 1977. 

The provisions of that enactment in relation to relief by 
injpinechon or damages are as follows : 

Sesta SF — Ry this «ection it is enacted that preventive 
relief i granted at the diseretion of the Court by injunction, 
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enjoyment of, property, the Court may grant a — — 
injurction, in, amongst others, the following cases (that is = 
“ say): ‘where there exists no standard for ascertaining tl 
“actual damage .caused, or likely to be caused, by the in- 
“vasion ” 1; and where the invasion is such that pecuniar y 
* compensation would not afford adequate relief’; and “ where 
“it is probable thet pecuniary compensation — be got for 

“the invasion °’; and “ where the injunction = necessary to = 
“ prevent a multiplicity of judicial proceedings.” * = 
Section 55.—This section provides for relief by mandatory — = 
injunction by enacting that when, to prevent the breach of = 
an obligation, it is necessary to compel the performance of 
certain acts which the Court is capable of enforcing, the 
Court may in its discretion grant an injunction to prevent the 
breach complained of, and also to compel performance of — 
the requisite acts." ‘=a 
Subject to these provisions, and the further provisions con- — 
tained in sections 56 and 57 of the same Act,” an injunction 
may be granted under section 35 of the Indian Easements — — 
Act, V of 1882,’ to restrain the disturbance of an easement— — 
(a) if the easement is actually disturbed—when compen- $ 
sation for such disturbance might be recove d 
under Chapter IV *; z 
(b) if the disturbance is only threatened or intended 
—when the act threatened or intended must ne 

sarily, if performed, disturb the easement.” 
It may be useful to formulate, in a series of proposition sy 
the nature, origin, and effect of the above provisions of the 
Specific Relief Act and the principles by which Courts i 
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1 Cl. (b), see App. V. r 
2 Cl. (c), see App. V. 
3 Cl. (d), see App. V 


4 Cl. (e), see App. V. And see Atty.- 


~ Genl. yv. Council of Borough of Birming- 


ham (1858), 4 K. & J., 528 (546) ; Clowes 
v. Staffordshire Potteries Waterworks Co. 
(1872), L. R., 8 Ch. App., 125 (142); 
Land Moi ‘gage Bank of India v. Ahmed- 
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bhoy (1883), I. L. Ri, 8 Bom., 35 (68 
Colls v. Home and Colonial h L 
(1904), App- Cas., 179 (188). E 
5 See App. V. is a f 
* See App. V, and infra, p. & l 
1 and 3, p. 630, note 3. 
7 See App. VII. ae ah 
3 See further infra, pp. 631, 689. 
* See App. VII, and å (6)-1 
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( 627 ) 
India should be guided in — relief for the disturbance — 
of easements. a which relief 


A.—In applying these statutory provisions Courts in India pats: the 


should be ghided by the decisions of the Courts of disturbance — 
Chancery in England which are the source from > 


which they have been drawn.’ A 


B.—As to Perpetual Injunctions. 

(1) The limitation contained in clause (c) of section 54 
of the Specific Relief Act, (which section deals 
with perpetual injunctions), is identical with the 
principles upon which Courts of Chancery have 
proceeded in England.” 

(2) The question whether in any particular case damages 
are a sufficient compensation does not present itself 
to the £ourts of this country in precisely the same 
manner and form as it does to a Court of Equity 
in England, inasmuch as the latter Court in award- 
ing damages under Lord Cairns’ Act exercises a 
discrefonary power in departing from the injunc- 
tive relief it had hitherto exclusively afforded, whilst, 
in India, the Court has to take a broader view, it 
being its “duty ” not to grant a perpetual injunction 
where damages afford adequate compensation. 

The respective positions therefore amount to this, that in — 
the one case the statutory discretion is as to the damages, —— 
and in the other, as to the injunction.‘ | eee 

(3) The expression “adequate relief” is not defined in woody.% 

the Specific Relief Act, but it is probably there Satelife: ——— 
used in the same sense as by Kindersley, V.C., in — 















Wogd v. Sutcliffe, as meaning such a ——— — 
ee 
Ahmedbhoy (1883), I. L. R., 8 Bom., Y- Deane (1898), 1- La Ry 22 Maly 251. — — 
—— ‘ oid. — — 
* Dhunjibhoy v. Lisboa (1888), I. L. R., — 
13 Bom., 252 (259), 
* Dhunjibhoy v. Lisboa (1388), I. L. R., 


13 Bom., 252 (261) ; Ghanasham v. Moroba 


























) 


as would, though not in specie, in effect — th 
. Plaintiffs im the same position in which they s 
before." : 
(4) Though the foregoing definitioh may in some ase 
prevent the possibility of awarding damages, t 
plaintif is not in such cases necessarily entitled t 
an imjurction inasmuch as the discretion create ad 
by the Act has still to be exercised, and 
exercising such discretion the Court must consid er 
not only the nature of the disturbance, but whether 
an injunction would be a proper and appropriate = 
remedy for such disturbance.” ie = 
(5) Where an actionable nuisance has already beens 
committed the question whether the remedy should 
take the form of a perpetual injunction or damages 
appears to be determinable as follows:— = 

(a) Where the disturbance is slight and the r 
injury sustained is trifling’; or where the $ 

disturbance is temporary, either from the 
nature of the disturbance’ itself, or from 
conditions affecting. the dominant tene: 
ment; or where the action is vexatious anc 
oppressive: or where the —— has by 








t Gievasham v. Moroba, ubi sup.; and 238 (249); Shafer v. City of Londi 
see Boyson v. Deene (1899), I. L. R, I? Electric Lighting Co. (1895), 1 Ch., 28 
Mad., 751. But in relation to casements (317) (822) ; Cowper v. Laidler (190: 3), i 
of light and air, if such be the correct Ch., 337 (342); and see Colls v. To e 
meaning of the phrase, it would be Colonial Stores, Ltd. (1904), — Ca 
difficult to say that pecuniary compensa- 179 (212). J 
tien for an actionable obstruction of t Saine v. G. N. Ry. Co. (18 > 
ancient lights would have that effect, ir. N. S., 191; Coote v. Fo s QS 
except where money might be spent in L. R., 5 Eq., 166; Shelfer v 
London Electric Lighting Cou: 4 “Coe | 
Laidler, whi sup. | | — 

BDent v. Auction Mart Con, ub 
p. 247. | 











( ) 


` his own conduct forfeited his right to an 
injunction '; and in all cases where damages 
are really an adequate remedy,* a perpetual 
injunction ought not to be granted. 

(b) Where, on the other hand, the injury is 
permanent and serious, and is of such a 
nature as to be incapable of adequate 
compensation in money, or where an 
injunction is necessary to prevent a multi- 
plicity of judicial proceedings, the injunction 


ought to be granted.” 
(6) An injunction may be awarded to restrain an injury 
not yet committed, but only threatened or intended.* 





t Shelfer v. City of London Electric 
Lighting Co., ubi sup. ; —* and see Cowper v. 
Lawler, ubi sup.: Anath Nath Deb v. 
Gaistaun (1908), I. L. R., 35 Cal., 661 ; 
Spec. Rel. Act, I of 1877, s. 56 (7), and 
infra as to laches, D, p. 635. 

* ġs where the nuisance is already at 
an end, Seifer v. cig of London Electric 
Lighting Co., ubi sup. at p. 317, or where 
in cases of light and air the obstruction 
is not so serious as altogether or sub- 
stantially to destroy the utility of the 
dominant tenement, but is still sufficient 
to entitle the plain ft to relief, see 
Ghanasham v. Moroba, ubi sup.; Dhunji- 
bhoy vy. Lisboa (1889), I. L. R., 13 Bom., 
252: Sultan Nawaz Jung v. — 
NWanabhoy (1896), I. L. R., 20 Bom., 704; 
Boyson v. Deane (1899), I. L. R., 22 
Mad., 251. In such cases there does not 
appear to be an insuperable —— in 
assessing pecuniary compensation,” see 
Ghanasham w. Moroba, ubi sup. at p. 
489. x 

3 Ponnusamwi Terar w. Collector of 
Madura (1869), 5 Mad. H. C., 6; Land 
Mort Bank of India v. Ahmed- 
bly ISSA), I. L. R., 8 Bom., 35; 
Nandkishor v. Bhagubhai (1884), I. L. 
R., 8 Bom., 95; Kadarbhai v. Rahim- 
bhat (1889), I. L. R., 13 Bom., 674; 
Lakshmi Narain Banerjee v. Tara Pro- 

—— 





sanna Banerjee (1904), I. L. R., 31 Cal. 
944; Anderson v. Hardut Roy Chamaria 
(1905), 9 Cal. W. N., 543; and see Spec. 
Rel. Act, I of 1877, s. 54 (e), e. 56 
(2), App. V. This rule has been ap- 
plied in cases of light and air where 
the utility of the dominant tenement 
has been absolutely or substantially de- 
stroyed on the ground that to give 
damages instead of an injunction would 
be to compel the plaintiff to sell his 
easement to the defendant, see Nandtis- 
hor vw. Bhagubhai; Kadarbhai v. Ra- 
Aimbhai; Ghanasham vw. Moroba, udi 
sup. ` Kristodhone Mitter v. Nandarant 
Dasszee (1908), I. L. R., 35 Cal., 889. 
This is im accordance with English 
principles, see Dent v. Auction Mart Co., 
ubi sup. at p. 246; Aynsley v. Glover 
(1874), L. R., 18 Eq., 544 (552) ; Smith 
Ch: D; 


471 (477); 135 ; 


s Shelfer v. City of London Electric Ligħt- 


ing Co.; Cowper v. Laidler, ubi sup.; 
Colle +. y. we and Colonial Stores, Ltd. 
(1904), App. Cas., 179 (193). 

+ Goldsmid v. Tonbridge Wells Improve- 
“ment Commissioners (1866), L. R., 1 Ch. 
are 349 ; of Birmingham — 

- Allen (1877), 6 Ch. D., 284 












20 Eq., 500- 
(505); Greenwood v. Hornsey (1886), 33 


— 


a 
— 






= 


(287) ; 
Siddons v. Short —— = * Ppa ee i 
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Aect, see supra and App. V. 
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In such a case the question whether or not the Co¢rt will 


interfere by injunction must depend upon the nature and 


extent of the apprehended mischief and upon the certainty — 





or uncertainty of. its arising and cortinuing,’ and upon 
the applicability or inapplicability of clauses (e) and (d) of 
section 54 of the Specific Relief Act.” 

And before an injunction will be granted it must be shewn 
that the threatened or intended act will, when committed, 
inevitably result in a nuisance,’ and a much stronger and 
clearer case must be made out than where damage has actually 
occurred,’ because, as says Jessel, M.R., in Corporation of 
Birmingham v. Allen, “in the one case you have no facts to 
“ go by, but only opinion, and in the other case you have 
“actual facts to go by.” 

It should be observed that, in India generally, the disere- 
tion given to Courts by section 54 of the Speeifie Rehef Act 
to grant an injunction to restrain the threatened invasion of 
an easement will only arise in cases which do not fall within 
clauses (c) and (d) of that section in respect to relief by 
pecuniary compensation,® and that the queston whether or 
not in any particular case the discretion can be said to 
arise, is governed by the same considerations as in cases of 
nuisances actually committed.’ 


— — — — — — — a — - - g E i ⸗⸗ 


572; Martin v. Price (1894), 1 Ch., note 3. “Inevitanly” doss net 
276: Cowper v. Laidler (1908), 2 Ch., that the non-oceurrence of Me 
837 ; Land Mortgage Bank of India v. must be impossible, but that the 
Ahmedbhoy (1883), I. L. R, 8 Bom., l 
85; Bindu Basini Chowdhrani v. Jañnad: 
Chowdhrani (1896), I. L. R., 24 Cal., 260 ; 
Lakshmi Narain Banerjee v. Tura Pros 
sanna Banerjee (1904), I. L. R., 31 Cal, 
944; and see supra, p. 190, note 3; 
and I. E. Act, « 35, App. VII. 

1 See Goldsmid v. Tonbridge Wells Pn- 
provement Commissioners, udi mp. at 
p. 354; Land Mortgage Bank of India v, 

















? See . Lisboa (1888), I. 
1. M., 18 Boom 288. For the text of the 
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In England, on the contrary, it is apparently still an 
open quaéstion whether the Court has jurisdiction under Lord 
Cairns” Act to award damages instead of an injunctiog,* but 


the weight of opinion appears to lie against the existence of 
such jurisdiction,’ and there seems to have been only one 


ease im which damages were eon eee 
injunetion.” 

— Maseenents Act there ie wo provision for the 
recovery of compensation or damages for a threatened injary. 
Im that Act the provisions dealing with compensation for the 
diaturbance of an easement are applicable only to cases where 
the disturbance has actually oceurred.* 

Bat by section 35, clause (+), of the same Act an injunction 
may, subject to the provisions of the margin Act, be 
granted to restrain è disturbance which is only threatened 
and intended when the act, if committed, must necessarily 
disturb the easement." 














It ic im the discretion of the Court to grant or withhold a 
mandatory infanetion according to the particular circum- 
stances of each case.” 


Ae to how euch diseretion should be exercised the autho- 





(2) Thuas, ass general rule, where dungas aro an aieqaitl F S 
—— — à mandatory injanction —— — 


—— p 
















( 632 ) 


The test of under what conditions adequate reef c J— 
be afforded ‘by pecuniary compensation is difficult of 
precise definition, as every case of actionable disturb- 
ance must depend on its own circumstances and s 
in degree, but so far as it is possible to deduce — 
principle of general application from the decisions, © 
it seems that where the damage caused by the dis- — 
turbance îs not irremediable, or where the —— : 
or utility of the dominant tenement has not been — 
destroyed or very substantially diminished, the Court | 


will usually award damages instead of granting an 









injunction !; but where the case is one of irrena AR 

‘or very substantial injury a mandatory injunction, 
and not damages, will be granted— 

(4) But in every case the Court has a discretion under 

section 55 of the Specific Relief Act, I of 1877, o : 

° grant a mandatory injunction according to all the © 

circumstances before it, for it was never intended by É 4 

the Legislature to lay down the fixed rule that an 

injunction should not be granted unless the — 

property would otherwise be practically destroyed” — 





Bottiewalla v. Bottlewailla (1871),8 Bom. 
H.C. (0. C. J.), 181 ; Ranchhod Jamnadas 
v. Lallu Haribhai (1873), 10 Bom. H.C., 
95: Ghanasham v. Moroba (1894), I. 
L. R., 18 Bom., 474; Boyson v. Deane 
(1899), I. L. R., 22 Mad., 251; Kat- 
liandas v. Tulsidas (1899), I. L. R., 23 
Bom., 786. 

1 See the cases cited in the last foot- 
note. In this respect the Indian de- 
cisions are in conformity with the views 
expressed by the House of Lords in 
Colls v. Home and Colonial Stores, Ltd. 
(1904), App. Cas., 179, 192, 193, and 
given effect to by the Court of Appeal 
in Kine v. Jolly (1905), 1 Ch., 480, 
495, 496, 503, 504 (affirmed (1907), 


App. Cas., 1), that the Court ought now 


_ to be less free than formerly in grant- 


ee E ESIP Bat where 





` Kristodhone Mitter v. Nandarani 


- case last cited the Court, in 
































damages instead of an injdanction wo a 
otherwise be given the conduct of- 
defendant may ënti Je the — tom 
injunction, see infra, p. 634. — 

2 Provabutty Dabee v. Mohendro Lail 
Bose (1881), I. L. R., 7 Cal., 453; 
kishor v. Bhagubai (1884), I. L. By 
Bom., 95; Faro v. Sana-ullañ (1I — 
L. R., 197 AIL, 259; Anderson v. Maras 
Roy Chamaria (1905), 9 Cal. W. N., 548 
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md- 
—— 
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(1908), I. L. R., 35 Caj., 889. 


—— — 
tion the circumstance that the« 
was a purely — 
erected for the sole purpose of pi 
the acquisition of an easement i 

2 Faro v. —— pei 
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(5) “ndependently of special circumstances, such as laches — 





on the part of the plaintiff,’ or unfairness or sharp — 


practice on the part of the defendant,“ High Courts — * 
in- India, being Courts both of law and equity, should, — 
in exereising their discretion to grant or withhold — 


a mandatory injunction, consider not only the extent SETA 
of the injury inflicted on the plaintiff, but the amount —— 
laid out by the defendant.’ ° — 
(6) If the plaintiff comes to the Court as soon as possible — — 
after the commencement of the obstruction or as — 


soon as it is apparent to him that the obstruction 


will interfere with his easement, and a mandatory — = 
. injunction is found to be necessary, such injunction — 
will be granted.‘ —— 


(7) If the plaintiff neglects to seek the assistance of the : 

Court until after the obstruction complained of — 
has been completed, as in the case of a building — 
obstructing ancient lights, the Court-will, as a 
general rule, withhold the mandatory injunction 
and gyant compensation in damages, except in 
eases where extreme or very serious injury would 
be eansed to the plaintiff by the refusal of the 
injunction, or where other special circumstances 
eall for mandatory relief.” 


—ñ— —⸗⸗ 


i See infra; pe 635. 
* See infra, p. 634. 
» Dhunjibhoy v. Lisboa, whi sup. at 
p 261; GAanastam v. Morcha, ahi mp. 
at pe 484; and we Avath Nath Deb v. 
Galsétaun (1998), I. L R, 36 Cal., 6g. 
Tis ie tn cesondance with Eaglish prit- 

we Co. v. Corbett (1965), 
2 Dn & Sm., 355 (360); Smith v. Smith 
(1875), I. R, 2 Eq, 500 (595); 
National Provincial Plate (Hass Insurance 
—— at 7 

—— get inanipa 
— ⸗ 











































Co. (1864), 10 Jar: N. So, Pi; Durell ¢. or 
Pritchard (1865), L i amai ——— 




























ees (8) Where there has bevn. no laches on the pa of t he — 
plaintiff in coming to the Court, and 4 ere 
: - defendant has been guilty of unfairness or sk — 
practice, or has endeavoured to evade the jw — 
eee diction of the Court, a mandatory injunction will t * 
cranted.' a = 
— “To withhold it would be to compel the plaintiff to sell h is 
a. easement at a valuation. s E 
<a (9) Where the circumstances of a case so require, s= 
— mandatory injunction as well as a preventive or 
i. perpetual injunction can be granted. r. * = 
= (10) When a mandatory injunction is granted under =A 
— 





































16 Cal., 252 (265); Abdul Rahman v. 
Emile (1893), I. L. R., 16 All., 69 (72). 
But mere notice not to continue building 
so as to obstruct the plaintiffs right is 
not, when not followed by legal proceed- 
ings, a special circumstance justifying 
departure from the usual rule, Benode 
Coomaree Doszee v. Soudaminey Dossee, 
ubi sup. 
1 Bhuban Mohan Banerjee v. Elliott 
(1870), 6 B. L. R., 85; Bottlewalla v 
Bottlewalla (1871), 8 Bow. H. C. (O. C. 
J.), 181 (195) (196) ; Nandkishor v. Bha- 
gubhai (1884), I. L. R., 8 Bom., 95 (97) ; 
and see Provabutty Dabee v. Mohendro 
Lall Bose (1881), I. L. R., 7 Cal., 453; 
Benode Coomaree Dossee v. Soudaminey 
Dossee, ubi sup. For the English de- 
cisions, see Smith v. Smith (1875), L. R., 
20 Eq., 500; Kredi v. Burrell (1877), 
7 Ch. D., 551; 11 Ch. D., 146; Gaskin v. 
Balls (1879), 18 Ch. D., 324; Green- 
wood v. Hornsey (1886), 35 Ch. D., 471; 
55 L. T., 1385; Shelfer v. City of 
London Electric Lighting Co, (1895), 
> eee Oin: Wr 
ra Colonial Stores, Ltd. (1904), App. Cas., 
io eee 179 D, 495, 39 — v. mae (1905), 1 Ch., 


section 55 of the Specific Relief Act, I of 1877, two. 
elements have to be taken into consideration 


(323); Colls v. Home and © 
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- in the 
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ments, 8th Ed., p. 610. For eases where 
a mandatory injunction has been grante = 
in respect of buildings erected pendent pa i 
lite, see Kadarbhai v. Rahimbhas (18 
I. L. R., 13 Bòm., 674; Keak v. Pear 
(1871), L. R., 6 CÈ App-, 809 ; Smith ve 
Smith, ubi sup.; Mackey v. Scotti: * 
Widows Fund Assurance Society (18 
Ir. R., 10 Eq., 114; 24 W. R. Dig., 
Krehl v. Burrell, or sup. ; Gaskin V5; 
Balls, ubi sup.; Smith v. Day (185 
13 Ch. D., 651 ; Yreentrood v. Horan 
ubi sup. ; Daniel v. Ferguson (1891), 2 
Ch., 27; Von Joel v. Hornsey (1895), 2 
Ch., 774. — 

2 Smith v. Smith; .Krehl v. Barre 
ubi sup. 

3 Dent v. Auction Mart Co. 
L. Ro 2 Eq., 238; Bottlewalla Po 
walla (1871), 8 Bom. H. C. (0. € 
181; Jamnadas v. Atmaram 1s i? 
L. R., 2 Bom., 133; Land ot 
of Jadia v. Ahmedbhoy (1883), I. 
8 Bom., 35; Abdul Hakim v. 6 ones 
(1885), I. L. R., 12 Cal., 323; 
J Tara Pre * B 
jee (1904), I. L. R., Se 
Mohanlal v. Laliabhai Surchant re 
I. L. R., 29 Bom., 157. esr 
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( 635 ) 


Nfirst place, the Court has to determine what acts are 
necessary in order to prevent a breach of the obliga- 
tion ; in the second place, the requisite acts must be 
sueh as the Court is capable of enforcing.* 

(11) A mandatory injunction, if granted, will be limited 
to removing so much only of the obstruction as 
interferes with the easement.” 


~> 


D.—Delay and Laches. 


The question whether there has been delay or laches on 
the part of a plaintiff in coming into Court is one of fact, and 
must depend on the particular circumstances of each case. 
The effect of such delay or laches on the plaintiff's right to 
relief is a question of law and appears to resolve itself into the 
following propositions :— 

(1) Mere delay in taking proceedings is not of itself-a bar 
to equitable relief.” but where the delay amounts to 
laches and the defendant has changed his position, 
acquiescence will be presumed and an injunction, 
whethes preventive or mandatory, will be refused.* 


9 


— 





— — nL — — 


t Lasmi Narain Banerjee v. Tara Atmaram (1877), I. L. R., 2 Bom., 133 
Prosanna Banerjee, abi sup. at p- 949. (138): De Bussche v. Alt (1878), 8 Ch. 

* Specific Relief Act, a. 55, ills. (a) and D., 286 (314); Land Mortgage Bank of 
(5), App. V ; Jamnadas v. Atmaram, ubi, India (1883), I. L. R, $ 
sup.; Procadutiy Dabee v. Mohendro Lall 
Bore (1881), I. L. R., 7 Cal., 453 (4160); 
Abdul Hakim v. Ganesh Dutt (1885), I. L. 
R. 12 Cal., 323; Bala v. Mahara (1296), 
1. L. R.. 20 Bom., 789 ; Aristodhone Mitter 
v. Nandarant Daserce (1908), I. L. R., 35 
Cal., 389. As tocasės of lightand air,see 
iafra, Il, pp. 648, 649. Tt is sometimes 
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Lindsay Petro- On this subject the observations of the Privy Conall 
Em © Lindsay Petroleum Company v. Hurd, are instructive. 
say: ‘Now the doctrine of laches in Courts of Equity is no F = 
J . “an arbitrary or a technical doctrine. Where it would b | 
“ ‘practically unjust to give a remedy either because the party = | 
ea “has, by his conduct, done that which might fairly be regarded — 
“as equivalent to a waiver of it, or where by his conduct or — 
“neglect he has, ‘though perhaps not waiving that remedy, — 
“ yet put the other party in a situation in which it would not > 
“be reasonable to place him if the remedy were afterwards to — 
“be asserted, in either of these cases, lapse of time and delay — 
“are most material. Butin every case, if an argument against 
* “ relief, which otherwise would be just, is founded upon mere 
— “delay, that delay of course not amounting to a bar by any 
“statute of limitations, the validity of that defence must be E 
“tried upon principles substantially equitable. Two — — 

“ stances, always important in such cases, are, the length of 5 
“the delay and the nature of the acts done during the interval, 
“which might affect either party and cause a balance of justice — 
“or injustice in taking the one course or the other, so far as 
‘relates to the remedy.” l 
And in De Bussche v. Alt? it was pointed out by Thesiger, 
L. J ., that mere submission to an injury for any time short of the 
period limited by statute for the enforcement of the right of = 
action for such injury cannot take away such right, although, — 
under particular circumstances, it may amount to laches” and 
afford a ground for refusing relief. a 
(2) Such laches or delay as will disentitle a plaintitt 

to an injunction is not necessarily a pars to | 
recovery of damages.” e 
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= Ties on the defendant to prove that the 2 (1878) 8 Ch. D. at p. 314. | 
a plaintiff has forfeited his right to relief 3 Ranchhod Jamnadas v. Lallu . if i 
— by acquiescence, Nandkishor v. Bhagu- bhai (1873), 10 Bom. H. C., 95; City 
T  Abai(18%), I. L. R., 8 Bom., 95. London Brewery Co. v. Tennant (18 
= l Ubi sup. at p. 239, cited in Jamnadas L. R., 9 Ch. App., 49; — -4 
SPA — (1877), j ORS) FS: HA Bam — Electric Lighing Co. ( 95 
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~ n à e A 
But, in such case, damages, if awarded, are a final remedy, 
and will prevent any recurring right of action.’ 


eo 


E.—Feether general principles. 


(1) Where a plaintiff sues for an injunction or for such 
other relief as-the Court may think fit to grant, and his remedy 
is found to lie in damages, the Court showld not dismiss the 
suit and refer the plaintiff to a fresh suit for damages, but 
should itself take evidence and find what pecuniary compensa- 
tion the plaintiff is entitled to recover for the injury complained 
of and proved.” 

(2) An inquiry as to damages will not be directed where the 
plaintiff has opened a case of substantial damage and has 
failed to prove it.” 

(3) When a plaintiff has established his right to an 
injunction he odght not to be deprived of it on the*ground 
that the» public will be injured if it is granted.* 

(4) In the case of an actionable disturbance the fact that 
the, plaintiff has himself contributed thereto should not in 
itself preclude 4im from obtaining an injunction against the 
person causing the disturbance.” 


F’.—As to clause (b) of section 54 of Specific Relief Act, 


I of 1877. : 
E -This clause is, apparently, not intended to lay down a 
‘ rule applicable to easements, but rather to apply to such cases 


as are referred to in illustrations (k) and (i) to the section.® 





— — — — — — 


* City of London Brewery Co. w. Ten- 
nant, ubi sup. 

2 Kalliandas v, 7 ul sidas (1899), I. L.R., 
23 Bom., 786; or where the Court is not 
in itself im a position to assem the 
amount of damages it will in accordance 
: witi the usual practice direct an inquiry, 
_ see Kine v. Jolly (1905), 1 Ch., 480; 
=~ «Anath Nath Deb v. Galstaun (1908), 
= LL R, 35 Cal., 661. 

_ 7 Kino v. Rudkin (1877), 6 Ch. D., 160. 


* * T (5 + 
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I. L. R., 18 Bom., 474 (489). 
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* Imperial Gas Light and Coal Co. v. 
Broadbent (1856-1859), 7 De G. M. & G., 
436 (462); 7 H. L. C., 600 (610) ; Shelfer 
v. City of London Electric Lighting Co. 
(1895), 1 Ch., 237, 315, 316. 

> Staight v. Burn (1869), L. R, 5 
Ch. App., 163. 

* See Ghanasham v. Moroba ( 1894), 


text of these illustrations, see App. V. 


For the | 
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G.—Penalty for breach of injunction. fe 


When once an injunction has been granted, the person com- * 
mitting a breach thereof renders himself liable to committal. 








H.—Relief for breach of covenant creating easement. 


Where a right does not arise as an ordinary easement but = 
as a special right created by covenant, a Court of Equity will 
grant an injunction for its actual or intended disturbance 
without regard to the amount of damage sustained.” 

Leech v. In Leech v. Schweder, Mellish, L.J., said*: “Of course it 
“would be possible to insert in any covenant words which 
“ would increase the right of the covenantee to damages at law 
“if his rights were violated, and would entitle him to an 
“injunction in equity to enforce that right. For instance, it 
‘might be said in a covenant that the lessee should freely 
“enjoy the house, with an uninterrupted view from the 
“drawing-room windows over all the existing land of the 
“lessor. If that were inserted, no doubt it would give a  — 
“larger right than had previously been granted, and damages 
“might be recovered at law if the lessor brok> that covenant, 
7 “and a Court of Equity would grant an injunction against the —— 
— “lessor if he were intending to break it, and no doubt would 


































3 | “also grant an injunction against the person claiming under E 
ee “the lessor if he took with notice of the covepant.” 4 * 


I.—Agreement preventing acquisition of easement. ` 


Conversely, if there is an agreement preventing the 
acquisition of an easement the Court will not grant relief f 
an obstruction created under such sabia pee — 


—ñ— — ç — — 


1 Pranjicandas v. Meyaram (1864), 1 (1878), 47 L. J. Ch., 742. 
Bom., H. C., 148. As to breach of 3 Ubi sup. at p. 474. : 
injunction, see further, Kerr on Injunc- 4 he instance given here is of a ri it 
tions, 4th Ed., pp. 593 e sey.; Wood- not amounting to an casement, t 1 
roffe on The Law relating to Injunctions, same principle would apply to wee 

pp- 87 et seg. _ of an easement. 

~ ~ -S Leech v. Schweder (1874), L.R., 9 s See I. E. Act, s. 15, Expl. I, 
ss Ch APPa 463; and see Rolason v. Leey VII, and Sultan Nawaz Jung v. R 
eae i's x —— L. T., aah Allen v Seckham — — —— L. By 
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J.—statutory relief by damages. 


Under section 33 of the Indian Easements Act, V of 1882> 
the owner of any interest in the dominant heritage, or the 
occupier of such heritage, may institute a suit for compensa- 
tion for the disturbance of the easement or of any right 
accessory thereto: provided that the disturbance has actually 
caused substantial damage to the plaintiff.» 

“Substantial damage” is defined by Explanations I, II, 
and III to the same section.“ 


K.—As to mixed relief. 


In India, both before and since the passing of the Specific 
Rehef Act, I of 1877, it has been open to the Court to grant 
mixed relief by injunction, perpetual or mandatory, or both, 
and damages where the circumstances of the particular case 
so required *; and in cases of continuing actionable nuitsance a 
combined preventive and mandatory injunction is ordinarily 
the proper remedy.* 


*II.—In Cases of Light and Air. 


Since by far the greater number of cases relating to the 
disturbance of easements are cases of light and air, it is 
thought that this part of the present chapter may be 
appropriately concluded (a) by a short summary of the 
Indian decisions dealing with the question of relief by 
injunction or damages for the actionable disturbance of 
easements of light and air, and (b) by reference to certain 


ee — — —— — — — — 
— — —— — — — — = * 





° ‘ 
(1899) I. L. R., 24 Bom. (P. C.), 156; Lakshmi Narain Banerjee v. Tara Pro- 


L. R., 26 Ind. App., 184. sanna Banerjee (1904), I. L. R., 31 Cal., 
t See App. VII; and supra, proposition © 944; Chotalal Mohanlal v. Lallabhai 
B (6). ” Surchand (1904), I. L. R., 29 Bom., 157. 
2 See App. VII. * Lakshmi Narain Banerjee v. Tara 


_ #3 Jagnnadasv. Atmaram (1877), 1. L. R., Prosanna Banerjee, ubi sup. at pp. 948, 
2 Bom., 133; Land Mortgage Bank of 949. This is of course subject to damages 


«India v. Ahmedbhoy (1883), I.L. R., 8 being an adequate remedy, see supra, 





= Bom., 35; Abdul Hakim v. Gonesh Dutt propositions B and C. 
= (1885), I. L. R., 12 Cal., 323; and see | 
















( 640 ) 
3 k considerations of practical ifhportance and utility (1) fa det a 
aa mining questions as to the degree of diminution of light £ nd 
G air in°eases of doubt or controversy and the extent of the 
| injury thereby caused, and (2) in the framing of ar⸗Zijunetior n 
—— in general terms to restrain an illegal obstruction. or 
= e ao 
— A—Summary of Indian decisions as to relief by 
— injunction or damages. Ps 
= J- 


= Modhowodun, In Modhoosoodun Dey v. Bissonauth Dey* there was — 
F saath Dey. threatened complete obstruction of ancient lights and a 
— preventive injunction was granted. 

















ee Jamnadas v. In Jamnadas v. Atmaram? the defendants, in spite of 7 
— eian peated notice and warning from the plaintiff, had continued to 
ao build their new house only one foot away from the plaintiffs 





ancient house, until they had raised it higher than the -5 
plaintiff's building and thereby darkened some of the principal — 
rooms therein, making them unfit for occupation during the — 
day without artificial light. Mandatory injunction allowed. 

In Provabutty Dabee vi Mohendro Lall Bose,’ the defendant, 
notwithstanding the plaintiffs remonstrance, began ‘and 
completed a wall which totally obstructed one of the plaintifs 
ancient lights. Mandatory injunction granted. “<a 

In Nandkishor v. Bhagubhat* the plaintiffs house was 
higher than the defendant’s shop and had a side window in- 
* the common wall dividing the two premises. The defendant 
raised the outer wall of his shop and thereby completely i 
enclosed the plaintiff's window. It was held that this was an- 
injury of so serious a nature as to be incapable of adequa 
relief in damages. Mandatory injunction granted. = = 

In Dhunjibhoy v. Lisboa ® the Cispute between the partie les 






















a —- 
aet 


1 (1875) 15 B. L. R.; 361. damages instead of an injunction. i r 

? (1877) I. L. R., 2 Bom., 133. view'taken in Molland v. Worley, thou igh 
3 (1881) I. L. R., 7 Cal., 453. doubted in later English decisions ir 
+ (1884).I, L. R., 8 Bom., 95. reference to the juriadietion. of "th 


© $ (1889) L LR, 13 Bom., 252, lu English Courts under Lord Cairn 
ae this case the Court approved and _ (see Greenwood y. Hornsey (1886), 
“> upon thei stated in Holland v. D., 471; 55 L. T., 135; sas in * 
Warley (1884), 26 Ch. D., 578, for giving set) Ora — 
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A 


had referénce to four ancient windows in the south wall of the 
plaintiff's house, two being on the second floor and twoein a 
loft. At the date of the action the defendant had begun to 
build a house the north wall of which was aboat six feet distant 
from the plaintiff's south wall, and was intended to be sixty- 
four feet high, i.e. about twenty feet higher than the plaintiff's 
windows in the loft. It was proved that the Sbstruction would 
not be so serious as substantially to destroy the utility of the 
dominant house. Preventive injunction refused. Substantial 
damages (Rs.2000) awarded. 

In Benode Coomaree Dossee vy. Soudaminey Dossee* the Benode Coo- 
plaintiff, though he gave the defendant notice not to continue — 
building so as to obstruct his right, delayed taking proceedings ?°"* 
until the building had been completed. Mandatory injunction 
refused. Damages agreed upon between the parties. 

In Kadarbhai %. Rahimbhai? it was proved that the’ wall Kadarbhai v. 
intended to be built by the defendants would so obstruct the, — 
passage of light and air through an ancient window in the 
plaintiffs house as to completely darken the room to which 
the window belonged and render it unfit for use. 

On second appeal preventive injunction granted by first 
Court restored, and mandatory injunction granted directing the 
defendants to remove the wall they had raised after lower 
Appellate Court’s decree in their favour and pending plaintiff's 
appeal to the High Court. 

In Ghanasham v. Moroba® the defendant had partially Gianasham 


— en — = — — — — — —_ a — — — — —f — — —— — — — — — — — — — J — — —— — — — — — ‚l — — — A 


(1903), 2 Ch., 337, and supra, 4 (a), p- 615), make an injunction disproportionably 
has been accepted in Diunjibhoyy. Lisboa, oppressive. The application of this view 
ubi sup.,and later Indian decisions (Ghana? to cases of light and air arising in the 
sham y. Moroba (1894), I. L. R., 18 Bom., city of Bombay is now a matter of general 
474; Boyson v. Deane (1899), I. L. R., practice in the High Court, though the 
22 Mad., 251) so far as it permits af rule must still be administered with care 
damages, instead of an injunction, being and caution and a due regard to the 
awarded in cases where the servient special circumstances of each case, see 
tenement “s situated in a large and Dhunjibhoy v. Lisboa; Ghanasham v. 





crowded city incapable of extension ex- Morcha, ubi sup. $35 ees 
cept vertically, and where this and other 1 (1889) I. L. R., 16 Cal., 252. gr 


circumstances connected with the situa- 7 (1889) I. L. R., 13 Bom., 674. 
tion of the servient tenement would 3 Ubi sup. fs 
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( 642 ) — 
erected and intended to — a building — though = 
sens*>ly diminishing the plaintif s light had not and — 
not render the plaintiffs premises substantially unfit for the 
purpose for which it might reasonably ‘be expected to be used. 
Preventive and mandatory injunction refused. Rs.500 awarded 
aS damages. = 

In Sultan Niwaz Jung v. Rustomji Nanabhoy* serious 3 
damage had not been caused by the obstruction; no room in 
the dominant tenement had been rendered uninhabitable, 
though two rooms had been rendered somewhat hotter and 
darker, causing a slight reduction in market value. Preventive 
injunction refused. Damages assessed by taking loss of rent 
at Rs.240 per annum, and allowing twenty-five years’ purchase. 
Rs.7000 awarded in all. 

In Faro v. Sana-ullah? where the dominant tenement had 
been used for more than twenty years for the purposes of 
manufacturing a particular kind of cloth, and the defendant 
built so near and in such a manner as to render the — = 
dominant tenement practically useless for -such pupa «= 
mandatory injunction granted. ~ a a 





























——— 


In Boyson v. Deane?’ the damage caused by the defendants = 
building was comparatively small and far short of renderin Z — 
the plaintiffs premises useless or seriously diminishing their 
selling value. Injunction, perpetual and mandatory, retu sed. 
Damages granted. ⸗ Ş E 

In Anderson v. Hardut Roy Chamaria* there had beet 7 
substantial privation of light and air, preventing the plai 
from carrying on their jute business as beneficially as ) * 
Mandatory injunction granted. 

In Anath Nath Deb v. Galstaun® there was 


diminution of the plaintiffs light as to amouné toa nia a 


— 


“3 





a — 


* (1896), I. L. R., 20 Bom., 714; on agreement. ) 
appeal to the Privy Council (1899), 2 (1897) I. L. R., 19 All, : 209. 
I. L. R, 3 Bom. (P. C.), 156; L. R. 3 (1899) I. L. R., 22 Ma * 51 
26 Ind. App., 184, where the question of ‘ (1905) 9 Cal. W. N., 848 * 
relief was not gone into, it being held that s (1908) I. — — 


ire 
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but as there had been considerable delay on the plaintiffs part 
in taking legal proceedings, and as there was a great djspro- 
portion in n valué between the plaintiffs and defendant's 
buildings, the former Being a small old-fashioned house and 
—_ 


the latter a large and expensive one, and further, as the 
defendant could not have complied with a mandatory 
injunction without pulling down the whole of his building 
or so much of it as would render the remainder practically 
useless, mandatory injunction refused. Inquiry as to damages 
directed. 


In Kristodhone Mitter v. Nandaranit Dassee* ancient lights Kristodħone 
Mitter v. 
Nandarani 


the defendant treating that as an abandonment erected a wall Dassee. 


had been closed by the owner of the dominant tenement, and 


on his premises against the dominant house solely for the 
purpose of preventing the right being regained. It being 
held there was nò abandonment, a mandatory injunctidn was 
granted. 


B,—-Practical considerations in determining the degree 
of obstruction ənd extent of injury thereby caused. 


(1) Rule as to angle of forty-five degrees. 


There is no rule of law that, if forty-five degrees of 
unobstructed light are left, there is still sufficient light for 
the comfortable or beneficial enjoyment of the dominant 
tenement and the dominant owner cannot maintain an 
action for the injury caused by the diminution of the 
light. 

But it is a matter of prima facie evidence, and, according 
to experience, is, in gener&l, a fair working rule, that no 
substantial injury is done or is likely to be done where an 


MPa 



















 ¥ (1908) I. L. R., 35 Cal., 889. 
ARa “2O ity of London Brewery Co. v. Ten- 
— nant (1878), L. R., 9 Ch. App., 212; 
—  Theed v. Debenham (1876), 2 Ch. D., 
= I6ō5; Ecelesiastical —— — 

— igi _ (1880), 14 Ch. D., 213 (228); Colls v. 














Home and Colonial Stores, Ltd. (1904), 
App. Cas., 179, 204, 210, 211; Delhi and — 

London. Hoah ©: Hon Lal: Dui (1887), > Sa 
T. L. R., 14 Cal., 839 (858); — a S 
Mohanlal v. Lallabhai — Cae: ee 









— v. 


as London 
ie City of ag 


Tennant. 





“I. L. R., 14 Cal, 889 (858); Bala v. * Ubi sup. at p. 220. 















( 644 ) / 
angle of forty-five Jegrees is left, especially if ther® is good 
light from other directions as well.’ E : 

And this test may be adopted as a valuable guide in ca 
where the proof af —— is not definite or —— 

In Beadel v. Perry’ it was thought that by analogy to the 
prineiple of the Metropolitan Building Act, a wall built — = 
site to ancient lights to a height not greater than the distance A = 
between such wall and the ancient lights would not, — 
ordinary circumstances, be such a material obstruction as- 
would necessitate relief by injunction; and in accordance — 
with this view a mandatory injunction was granted directing — 
the defendant to reduce his wall to an elevation not exceeding zd 
such distance. ; 

In City of London Brewery Company v. Tennant Lord Sel- | 
' borne said*: “ Further, with regard to the forty-five degrees, S — 
‘there is no positive rule of law upon that subject; the cir- = 
“ cumstance that forty-five degrees are left unobstructed being — — 
‘merely an element in the question of fact, whether the © — 
“aecess of light is unduly interfered with ; but undoubtedly 4 
“there is ground for saying that if the Lagislature, when 
“ making general regulations as to buildings, considered that 
“when new buildings are erected, the light sufficient for 
“ the comfortable occupation of them will, as a general rule, 
“ be obtained if thẹ buildings to be erected eppposite to ia 
“ have not a greater angular elevation than forty-five ea = 
“the fact that forty-five degrees of sky are left — tec 
“may, under ordinary circumstances, be considered prima 
“ facie evidence that there is not likely to be material 1 injur y 
“and of course that evidence applies more strongly \ 
“only a lateral light is partially affected and all the | ight £ 
“are not obstructed. I make that observation, not imagining 
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1 See the English cases cited in the (790). — 
last note, and Parker v. First Avenue 2 Delhi and London — He: 
Hotel (1883), 24 Ch. D., 282; Delhi and Dutt, ubi sup. — 


London Bank v. Hem Lall Dutt (1887), 3 (1866) L. R., 3 Eq., 465. 





Mahħaru (4895), I. L. R., 20 Bom., 788 
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— 

“that either at law or in this Cowt any judge has ever meant 
“to lay down as a general proposition that there can be no 
“ material injury to light if forty-five degrees of sky afè left 
“open; A am of opinion that if forty-five degrees are left, 
“this is some prima facie evidence of the light not being 
“obstructed to such an extent as to call for the interference of 
‘“ the Court—evidence which requires to be rebutted by direct 
“evidence of injury.” ! 


(2) Other matters of evidence. 


(a) The suggestion made by Lord Macnaghten in Colls v. Expert 
Home and Colonial Stores, Limited? that judges who exercise —— — 
the functions of both judge and jury might often usefully and Colonial 
avail themselves of the assistance of independent and experi- Soren a 
enced surveyors in reporting upon the degree of diminution 
which a plaintiffs ancient light and air has undergone, is 
obviously of practical value to Indian tribunals in cases arising 
in the Presidency towns or other large cities of India. 
= We says”: “ It will be observed that in Back v. Stacey * the 
‘learned judge,told the jury who had viewed the premises . 
“that they were to judge rather from their own ocular 
“observation than from the testimony of any witnesses, how- 
“ever respectable, of the degree of diminution which the — 
“plaintiff's ancient light had undergone. Now, a judge who — 
“exercises the functions of both judge and jury cannot be — 
a SS expected to view the premises himself, even if he considers 
“himself an expert in such matters. But I have often 
“ wondered why the Court does not more frequently avail itself 
“of the power of calling in a competent adviser to report to 
“the Court upon the question. There are plenty of experi- a 
< enced surveyors accustomed to deal with large properties =  —  — 
_ “in London who might be trusted to make a perfectly fair = 
5 Rr: Sine br tont Dony i Coils v. 3 : Ubi sup. at p. 192. P ve =a 
a — ond Colonial Stores, Ltd., ubi sup. * (1826), 2 C. & P., 465; 31 R. — a — 
— — (1904 App. Cas., 179. ache 
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f “and impartial report, subject, of course, to examin. tion in 
— Court if required.” — 
Irrelevant (i Upon the question of what is relevant evidence in an — — 
— inquiry into the effect that a particular obstructaan. has rad — 
as upon the comfortable or beneficial occupation of the dominant 
tenement, it seems abundantly clear that any evidence directed — 
to proving that, notwithstanding a substantial diminution of — 
a light and air amounting to a nuisance, the plaintiffs premises 
= are still better lighted than, or as well lighted as, many other — = 
: premises similarly situated is irrelevant and inadmissible. = 
| This proposition is almost self-evident. Any such com- — * 
parative test must be obviously unreliable and unsatisfactory — = 
and capable of serious inconvenience and hardship to the 
a plaintiff, who might thus find himself compelled to adopt 
3 a peculiar and fanciful standard of ee: wholly unsuited — 
2 | to his particular requirements. — 
à Colls v. Home Upon this question Lord Macnaghten, i in Colls v. Hom — 





























thy oy and Colonial Stores, Limited, says*: “ Perhaps I ought to — 

| “add a word about Warren v. Brown, which is referred to in 
È “both the judgments below. I cannot say that that caSe 1 — 
“ quite satisfactory to my mind either as déalt with in the 
“Court of first instance or in the Court of Appeal. In the — 
“Court of first instance the learned judge who tried the case 
. “found a special verdict which is not very easy to understan dsa 
“The room in whith the light has been mattrially di ed 
“*in its present state is, he says, ‘ better lighted than Be 

“< ground-floor front rooms in many of the principal streets.’ 

wu. a 3 -do not see what bearing that fact had on the quas 10 on ai 
Sia E “ issue.’ £ 
TRA In Anath Nath Deb v. Gals{aun,® a recent case in — 
Calcutta High Court, it was sought to prove that, not vith 
standing a material diminution of the plaintiffs light am oun 
ing to a nuisance, the plaintiffs office had more light | left t 
many other offices in Calcutta, that the light comin g 
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TERN premises was sufficient for business purposes, and 
that the plaintiff could, by making” internal alterations in his 
premises, improve the light coming thereto; but it was held, 
following Lord Macnaghten in Colls’ case, that such — 
was not relevant. x 

And, in this connection, the observations of Vaughan- Kine v. Jolly 
Williams, L.J., in Kine v. Jolly,‘ on the meaning and applica- 
tion of the expression “ well-lighted,” shew that the fact 
that a particular room is “ well-lighted’ does not necessarily 
exclude the existence of a nuisance. He says: “I am not 
‘“ prepared to say that a room may not be still a well-lighted 
“room after the obstruction, and yet be a room which is 
“ substantially less comfortable and less convenient according 
“to the ordinary notions of mankind in this country. I think 
“that may be so. I do not know what the exact standard is 
“that one apples when one uses the word ‘ well-lighted.’ 
“< Well-lighted ° %& obviously a comparative expression : at may 
“ mean well-lighted taking the average of rooms, or it may 
“mean well-lighted taking the average of the opinions of 
‘“ people of the present day as to the quantity of light that is 
“ required. I do not know in which sense it is used here,? 
“but if if means merely that the room is well-lighted taking 
‘“ the average of rooms of houses in the suburbs, or the average 
“of rooms in the metropolis or in large towns, if seems to me 
_ “that, notwithstanding that the room is well-lighted in that 
— sense, it still might be that the obstruction has rendered 
“the house substantially less comfortable and convenient 
— = according to the ordinary notions of mankind.” 






















 C.—Form of Injunction. Declaration. 


— = Rt _ At the time of the deciSion in Colls v. Home and Colonial (1 orm o Form oi 
| — Limitæd, the common form of injunction which had 
— in use since the case, of Yates v. Jack* was that which 










Yates v. Je ack. 













fa 11905) 1 Ch., 480 (494). well-lighted room. i — ——— 

in the Court below Kekewich, J., 3 (1904) App. Cas., 179. ae 
had found that the room in question was, * (1866) L. R., 1 Ch. App., 295 (298), 3 

j- — —— = obstruction, still a referred to in (1904), App. Cas. —— —— — — = 










~ . Cells v. Home 
= æ and Colonial 
Bier Stores, Lid.“ 
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restrained the defendant “from erécting any building 

“to darken, injure, or obstruct any of the ancient lights of of 

“ plaintiff as the same were enjoyed previously to the aking 7 

“down of the house which formerly stood on the — 
q 

new buildings, and also from — 


“the defendant's 










“remain any buildings already erected which will cause any 


“such obstruction.” + 


But having regard to the decision in Colls’ case such for’ n 
cannot now be considered as altogether free from * n 3 
eases arising under the general law—though it may still | 
suitable in cases governed by the Indian Easements Act *— 
the order for a perpetual or prohibitory injunction, — 
expressed in general terms, should now be in the following — 
“That the defendant, his servants, or agents, — 
“be perpetually restrained from erecting any building so as to 

“darken, injure, or obstruct any of the plaintiffs ancient 
“lights or windows so as to cause a nuisance or illeg 
“obstruction to the plaintiff's ancient lights or windows as the 
“same existed previously to the taking down of the house 
“which formerly stood on the site of the defendant's ene W $ 


modified form : 


“ buildings.” ® 


In cases where before the defendant's new buildings ar 
completed the action is brought to a hearing, but there seem 
to be good ground for the plaintiffs apprehensions, an ¢ —* 
may conveniently be made in the above form with costs u p i 
the hearing, and liberty to the plaintiff within a fixed i,t ime 
after completion to apply for further relief by way of m anit 
tory injunction or damages, as he may be advised. E 

And a — injunction, if and when cone hou 


' See the same form adopted in Dent 
vV. Auction Mart Co.(1866), L. R., 2 Eq. s 
238 (255). 

2 For forms of orders in cases governed 
by the Indian Easements Act, see Kadar- 
bhai v. RahimbAai (1889), I. L. R., 13 

Bom., 674 (677) ; Bala v. Maharu (1895), 
I. L. R., 20 Bom., 788 (791); Chotalal 


| Mohanlal v. Lallabhai Surchand (1904), 


Ltd. (1904), App. Cas. at Ps 
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I. * R., 29 Bom., 157. 
3 Colls v. Home ard | 
Ltd. (1904), App. Cas. at 
Higyins v. Betts (1905), 2 an 
Andrews v. Waite (190 ) 2 ¢ 
(510). a 


—— 
4 Colls v. Hane told & 
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TA. 
in form be limited to suéh parts of the building of the defen- 
dant d have been erected so as to cause such nuisance or 
obstruction as aforesaid.' 

Where the act or acts complained of is or are to be axeribed (2) Declara- unaa 
rather to a desire on the defendant’s part to ascertain the 
plaintiffs rights than to infringe them (as by the erection of = 
a hoarding), and at the time of the bringing of the action 
the defendant shews no intention to cause the anticipated 
disturbance, the Court, instead of granting an Injunction, may 
consider the plaintiff's right to be sufficiently protected by a 
declaration (with liberty to apply thereafter for an injunction), 
provided the defendant undertakes to give the plaintiff reason- 
able notice of his intention to rebuild, and at the same time to 
produce to the plaintiff upon request his building plans.? 


(5) Limitation. 

The sections and articles (second schedule) of the Indian 
Limitation Act, XV of 1877, applicable to easements have 
already been referred to and discussed,® and attention has 
been drawn to the effect of the provision contained in the 
fourth paragraph of section 26 of that Act upon the limitation | i 
of suits brought for the disturbance of prescriptive easements.* — 

In order to complete the subject, it is necessary to consider 
the application of Article 120 to suits for injunctions to — 
restrain the disturbance of easements, and the question of — 
regurring and continuing causes of action. — 

It must be remembered that Articles 36, 37, and 38 of the ee — 
second schedule apply only to suits brought to recover compen-  — — — č 
sation for the disturbance of easements and natural rights, and 








that, subject to the apparent effect of the above-mentioned = = = 
-provision in section 26, there is no express provision in the Act = —  — 
-  &Sto the period of limitation of suits brought to restrain the ae 
: _ disturbance of easements, or natural rights. fF eae = — 


— 





J 
a - 1 See the form of the order in Higgins ® See Chap. I, Part II, E, at p.46. -~ m 
— v. Betts, and Andrews v. Waite, ubi sup. * See Chap. VII, Part II, — Oe — 
—— -~ 7 Smith v. Bazter (1900), 2 Ch., 138 et seq. 

By- aw. 


7 





——* 
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~~ Limitation 









XV of 
, Second 
Schedule, 


Art. 120. ——— which prescribes a six years’ limitation." = 
As to recurring causes of action, it should be remember a 

that in the case-both of easements and natural rights of 
support each successive subsidence causing a recurrence — 
damage constitutes a fresh cause of action.’ = 


Continuing In respect of obstructions or disturbances which are — 
og continuing acts, the cause of action accrues de die in diem? 


— Within this category fall obstructions to rights in water,” 
—— lights. and obstructions to ancient lights.® 









— Lalli — ——— oe o le — a — — — — 


1 Kanakasabai v. Matte (1800), 1: L. R., and the cases below cited. 
13 Mad., 445. 


3 Mitchell v. Darley Main Colliery Co. 
(1886), 11 App. Cas., 127; Crumbie v. 
Wallsend Local Board (1891), 1 Q. Ba 


t Ponnaumwmi Tear ts Collector of 
Madera (1869), 5 Mad.. H. Ce © (70; 
Rajroop Koer v. Syed Abel Mosen 


(1880), I. L. R, 6 Ch 304, TCal. L. By 
503; West, Leigh Colliery Co. v. Tanni- 529; 7 Ind. App., MO; Ponjo — ©, 


cliffe § Hampson, Ltd.(1908), App. Cas, Bai Kerar (1881), T. L. R., € Bom, W 
27; and «ee Chap. III, Part IV, and * Thompeon v. Gima (1841), 7 MSW = 


Chap. V, Part IV. atp 460; Jenbey, — Ce (O 
3 Sees. 23 of Act XV ot 1577, App- IV, 1 Ch., 604. 
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Ir will be remembered that a mere license is a feds 
personal privilege or right enabling the licensee to dé some- 
thing en the land of the licensor which would otherwise be 
unlawful.’ i — 

In Muskett v. Hilland Wood v. Leadhitter® the nature 
and legal incidents of a license were considered and explained, 
andthe elaborate judgment of Chief Justice Vaughan in the 
old case of Thomas ¥. Sorrell * was quoted with approval. In 
Wood v. Leadbitter, Baron Alderson, in delivering the judgment 
of the Court, said °— 

“In the course of his judgment ® the Chief Justice safs, 
“« A dispensation or license properly passeth no interest, nor 
“alters or transfers property in anything, but only makes an 
“action lawful, which without it had been unlawful. As a 
“ «license to go beyond the seas, to hunt in a mans park, to 
“come into his house, are only actions which, without 
“license, had been unlawful. But a license to hunt m 
“a man’s park, and carry away the deer killed to his own 
“cuse; to cut down a tree in a man’s ground, and to carry 
“‘it away the next day after to his own use, are licenses 
“as to the acts of hunting and cutting down the tree, 
“but as to the carrying away of the deer killed and tree 
“seut down, they are grants. So, to license a man to eat 
“my meat, or to fire the wood in my chimney to warm 
“*him by, as to the actions of eating, firing* my wood, and 
“*warming him, they are licenses; but it is consequent 
“ “necessarily to those actions that my property may be 
«destroyed in the meat eaten, and the wood burnt. Soas 
“cin some cases, by consequent and not directly, and as 
“ «its effect, a dispensation or license may destroy and alter” 


—— 


“< property. ” — 


— — — ee ee eee — — — — — — — m +4 a D a 
— u — — — — —ñNen — — — ——— i 
— =- — — — 


1 See Chapter I, Part I, pp. 27 et seq. with the question as te when s mentii 
A license may also refer to something to license may become irrevocable. — 
be done on the land of the licensee, as in 2 (1839) 5 Bing. N. C., 6%. a 
the case of the extinction of an easement 3 (1845), 15 M. & W. 838. J— 
through the authorised act of the servient * (1679), Vaughan’s Rep., 344 (351 
owner, see supra, Chap. IX, Part I, B, 3 Ubi sup, at p. SH. —— 
pp. 532 et seq., and infra iu connection  * i.e. in Thomas v. Sorrell, abi sp. 
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This definition of Hoense has also been —— with ap- Newby v. 
proval in later cases, such as Newby v. Marrison * and Heap Fate 
y. Hartley? and in the last-mentioned case stress was 4aid on “er#e- 
the poiffr?tmt a licerse pure and simple is merely leave to do a È 
thing, enabling the licensee to do lawfully what he could not 
otherwise do except unlawfully, that it confers no interest or 
property in the thing, and that, though it may be coupled With 
a grant which conveys an interest in property, by itself it 
never conveys an interest in property. 

In India, judicial and legislative definitions of license have English defini 
evidently followed the English definitions of the term.” — 

Section 52 of the Indian Easements Act enacts that where 





~ 





| one person grants to another, or to a definite number of persons, 


~* z ` Ta oma 


a right to do or to continue to do, in or upon the immoveable 
property of the grantor, something which would in the absence 
of such right be unlawful, and such right does not amount 
to an easement or interest in property, the right is called a 
license. 

„The other two distinctive features of a mere license are 
that it is revocable,‘ and that, being a purely personal right, it | — 
cannot be assigned.° 

Keeping in view the nature and incidents of a license as Essential = 
above defined, it will be observed that the essential points of fee oO 
difference between a mere license and an easement including Ss p 
jat a prendre are that a lososi hy Ioil te i iore alee) — 
right to do on the land of the grantor something which with- : 
out such license would be unlawful, it is not a right appur- 
tenant, it cannot. be assigned, and it is revocable, whereas an 
easement is a right appurtenant, and a right in rem, and so 
long as it continues, the benefit and burthen of it continue 
also and are enforceable by all and against all into whose 
hands the dominant and —— —— — 










































(1861) 1 J. & H., 398. 
* (1880) 42 Ch. D., 461. 
















. = 
we 
AL 


Cases of con- With these general observations on the nature a T 
“seen incidents of a license, it is proposed now to consider the $ 
ac’ principal authorities in which questions have been raised — — 
— decided as to the nature of the particular grant; aty whether z 


g 


it was an easement that had been granted, or a profit à prendre, — | 
or a license coupled with an interest in immoveable property, 


— 


or the immoveable property itself, or a license for profit, or an = 





































— ordinary license, that is, a mere license for pleasure. = — 

= ie It is hoped that this treatment of the subject will serve to 

=: ee accentuate the essential points of difference between the — — 

— merely personal right, revocable and unassignable, and the — 

aa higher rights above -entamiernted, — 
Wedd v. The first case to which it is necessary to refer is that of 
Paternoster. Webb y, Paternoster. i 
License That was an action of trespass brought against the defen- = 
























— dant for eating, by the mouths of his cattle, the plaintiffs hay. — 


The defendant justified under the owner of the fee of the — 
close in which the hay was, averring that such owner had = 
leased the close to him, and therefore, as lessee, he turned 
his cattle into the close, and they ate the hay. _ The plaints 
replied that, before the making of the lease, the owner of the — 

fee had licensed him to place the hay on the close until he 
could conveniently sell it, and that, before he could con- 


<7 1 
24 
* 
sri, 
M- 
K 





veniently sell it, the owner of the fee had leased the land t 
the defendants. — 

The decision ultimately went on the ground that he 
plaintiff had had more than reasonable time to sell the hay, 
and the view subsequently taken of the case by the Com t of 
Exchequer in Wood v. Leadbitter* shews that if, as was | 


* = 


(1840), 7 M. & W., 63; Wood v. Lead- R., 16 Mad., 280; Véshnu v. Rang 
bitter (1845), 13 M. & W., 838; Hill ~ Ganesh Purandare euj, I. LA 
v. Tupper (1863), 2 H. & C., 121; 32 Bom.f 382; Sundrabai Ya J ayawe 
L. J. Exch., 217; Krishna v. Rayappa (1898), I. L. R., 23 Bom., 397. 
(1868), 4 Mad. H. C., 98; Prosonna 1 (1620), 2 Roll. — 143 ; Por 
_ Coomar Singha v. Ram Coomar Ghose 151; Palmer, 71. And see tt $ 

(14889), I. L. R, 16 Cal, 640; Heap sidered at length in Wood v. La 

v. Hartley (1889), 42 Ch. D., 46l; whi sup. at pp. — 
Ramakrishna Y.. ee ee AT L. 2 Ubi sup. Sei Mas 
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probable, the plaintiff had purchased the hay from the owner 
of the fee as a growing crop, with liberty to stock it on the 
land, the license would not have been a mere licefise for 
pleasure Dut a licens® coupled with an interest. 

In Wood v. Lake* the defendant had, by parol agreement, 
given liberty to the plaintiff to stock coals on the defendant’ ~ 
land for a term of seven years. When the plaintiff “had 
enjoyed the liberty for seven years the defendant locked up 
the gate of the close. 

The defendant contended that the agreement amounted to 
a lease which was void after three years under the Statute 
of Frauds for not being in writing. Judgment, however, was 
given for the plaintiff, it being decided that the agreement 
was one of license and not of lease, since if a man licenses to 
enjoy lands for five years, that is a lease, because the whole 
interest passes? but this was only a license for a particular 
purpose. 

In Tayler v. Waters? a right conferred by ticket to enter 
and remain in a theatre during a performance was considered 
not to be an jnterest in land but a license to permit the enjoy- 
ment of certain privileges thereon. 


Wood v. Lake. 


License and 
not lease. 


Tayler Vs 
Waters. 


License, 


The case of Doe dem Hanley v. Wood? shews that the grant Doe d. Hanley——— 
of a free liberty to dig, work, mine, and search for tin and all “ "°” 


other metals throughout certain lands for a particular term, 
does not amount to a demise of the metals and minerals, nor 
convey the legal estate in them during the term as a chattel 
real, so as to entitle the grantee to maintain an ejectment for 
mines lying within the limits of the set, but not connected with 
the workings of the grantee, and is nothing more than a mere 
license to search and get,*coupled with a grant of such of the 
ore as ere be found or gos 





t! (1751) Sayer., 3, and see a copy N.C., 694; Ramakrishna v. Unni Check 
of the report in Wood v. Leadbitter, ubi (1892), I. L. R., 16 Mad., 280; Sundrabai 
“sup. at p. 348. v. Jayawant (1898), I. L. R., 20 Bom., 

2 (1817) 7 Taunt., 374; 18 R. R., 499. 397, and see infra the view taken in Duke 

2 (1819) 2 B. & Ald., 724; 21 R. R., „of Sutherland v. Heathcote (1892), 1 Ch., 
469: see this case referred to and ex- 483, that the liberty to work mines is a 
plained in Wauskett v. Hill (1839), 5 Bing., profit à prendre. = 


License 
coupled with 
a grant, not 
lease. 
































=... - T —⸗ 
Wood v. In Wood v. Manley ' the flefendant had purchased g large = 
eee quantity of hay stored on the plaintiffs land on the condition ~~ 


License agreed f> by the plaintiff that he should have until a —— 

— date to remove it. Before such date the plaintiff™70tked up 
an the close and the defendant broke open the gate in order to 
remove the hay. A verdict in the defendant's favour on the — 
direction that the license was irrevocable was upheld by the 
- Court of Queen’s Bench, and this decision was approved by 
the Court in Wood v. Leadbitter? on the ground that the 
license in question was nota mere license, but a license coupled 
with an interest, like the case of the tree and the deer put by 
Vaughan, C.J., in Thomas v. Sorrell 

In Muskett v. Hill* the indenture of grant was substan- 
tially in the same terms as that in Doe dem Hanley v. Wood 
above-cited, and was considered to operate not as a mere license, 
but as a license carrying an interest, or, as it is called, a license 
coupled with a grant. 

In Wickham v. Hawker certain lands were conveyed to 
the grantee and his heirs, ercepting and reserving to the 
grantors and another, their heirs and assigns,.free liberty, 
with servants or otherwise, to come into and upon the lands 
and there to hawk, hunt, fish, and fowl. It was held that 
in point of law this was not a reservation è but a new grant by — 
the grantee (who executed the deed) so as tg enure to the : 
benefit of the other, who was not a party to the deed, and — 
his heirs, and further, was a grant of a license of profit, and 
not a mere personal license of pleasure. 
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i (1839) 11 Ad. & E, 34; 8 Per. & 705 (743); Durham and Sunderland Ry. 
D., 5. Co. v.cWalker (1842), 2 Q. B., 940 (S 7); 
= Ubi sup. at p. 853. 7 R. R., 842 (861); cited in Jfa 
3 See supra. Belleville (1905), 2 Ch. ate. 609. 
* (1839) 5 Bing. N. C., 694. * * In this case Parke, B., who d 
s (1840) 7 M. & W., 63. Seealsoinfra, the jud®@ment of the Court, thor 
Webber v. Lee (1882), 9 Q. B. D., 315; liberties of fowling, hawking, and fi 
Fitzgerald v. Firbank (1897), 2 Ch., 96. ing were clearly profits à pre f | 
* As to such a liberty or any ease- questioned whether a liberty of hi vant 
ment being, in strictness, incapable either _ was so too, as not of itself i 
of exception or reservation, see further, — the right to the animal when ta * 
Doe d, Douglas v. Lock (1835), 2 Ad., when given cup dividual eith 


TEK 





The well-known ease of Wood‘ v. Leadbitter’ has decided Wood v. 
that the privilege of entering a race-stand, or enclosure attached 





- 


utter. 


to it, to which admission is allowed by ticket for wlfich a License. 
valuable"curmileration*=has been paid is nothing more than a 
mere license, and is revocable at any time.” Pa 


In Newby v. Harrison ® 


following the definition of license in Muskett v. Hul,* that a 


it was said by Page-Wood, V.C., Nery v. 


Har rison. 


license to enter upon a canal and take away the ice, Is a mere License 


coupled with 


license ; and that the right of carrying it away is a grant Of 9 grant. 
the ice so to be carried away, which is the property of the 


licensor. 
with a grant. 


Thus, this was clearly the case of a license coupled 


In Hill v. Tupper® there was a grant by deed to the Hill v. Tupper— — 
plaintiff of the sole and exclusive right or liberty to put or License. 
use pleasure boats for hire on a canal, and it was decided that 
this grant operased merely as a license or covenant, gn the 
part of the grantors, and was binding on them only as between 


themselves and the grantee.® 


In Russell v. Harford’ two persons occupied adjoining Russell v. 


premises as tenants of the same landlord, and from a well 


Harford. — 


on one tenant’s premises the other tenant's premises Were License. 
supplied with water by means of a pipe. Both premises were 





one Occasion or fora tinge, or for his life, 
as amounting only to a mere personal 
license of pleasure to be exercised by the 
individual licensee. But where, as in this 
case, the liberty is granted by deed to 
persons, ‘“‘their heirs and assigns,” an 
intention is thereby clearly manifested 
to grant not a mere license limited to the 
particular person named, but an intertst 
or profit à prendre, exercisable by the 
licensees, their Imirs, or assigns, or 
servants, see also Webber v. Lee (1882), 
9 Q. B. D., 315 (318), and further inf¥a. 

1 (1845) 13 M. & W., 838. 

> Ste this case fully considered infra 
in connection with the revocability of 
licenses, pp. 669 et seq. 

3 (1851) 1 J. & H., 393; affirmed on 
appeal, + L. T., 424; s.c. iu 30 L. J. Cb., 


PSs > 


863, as to jurisdiction of Court to order 
assessment of damages after dismissal of 
bill in respect of interim injunctions 
granted against defendants. 

s Ubi sup. 

= (1863) 2 H. & C., 121; 32 L. J. 
Exch., 217; 8 L. T., 792. 

* That part of the license referring to s 
letting out the boats on hire may be = 
called a “license for profit’”—a term | 
applied to licenses which result in profit | 
Yn some form or another to the licensee. | 
For similar licenses, see supra, Webb v. —— 
Paternoster; Wood v. Manley. And see — — 
infra in connection with the subject of 2 2 
revocability, pp. 669 ef seq. 

7 (1866) L. R., 2 Eq., 507; 15 L. T., 
171. 












* s 
TAN Kesara Pillai 
iÈ v. Peddu 

te License. ` 





Wezer v. Lee. 
f = a —*œ 
—— Profit a 


l Saas i) 
ad — J 
— A 


l 
— 








( 658 ) 































put up to sale subject to all rights of way and water at 
other easements (if any) subsisting thereon, and both tenar 
purchased the premises severally occupied by them. Ef 
an action by the tenant purchaser ef the jsweenrzes om 
which the water was supplied for specific performance of- 
contract for sale without any reservation of the right of of 
the tenant purchaser of the adjoining premises to the se 
of the water, it was held that the right of water was not & 
easement which could be enforced against a purchaser, bat — 
simply a- license from the landlord to the tenant to have 
a supply of water from the adjoining premises so long as 
* tenancy lasted, and that the plaintiff was entitled to the == 
relief asked. * 
In Kesara Pillai v. Peddu Reddi! a tenant with the = 
permission of his landlord erected a dam upon his hold-  — 
ing whereby he obstructed the natural flow of water o 
other lands belonging to his landlord. It was held that” 
this right did not amount to a grant, but was a mere | 
license. E 
In Krishna v. Rayappa Shanbhaga? the plaintif ”a 
defendant had by parol agreement constructed a dam ¢ cross 
a main channel, and from thence a smaller channel was m ade ; 
through the land of the defendant to the lands of the plal 
through which it was agreed that the plaintiff should bea 
liberty to bring water for the irrigation of his fields. Thi 
agreement had been executed and acted on for many * 
It was held that this agreement created not merely a 
license revocable at the will of the defendant, but a vali dea A 
ment in respect of the plaintiff's tenement over the defend 
tenement. A GR 
In Webber v. Lee? it was decided, in ———— 
principle laid down in Wickham v. Hawker,* that — 
shoot game and take it away wheneshot is an inte 
and a profit a — a. 


intiff 


k vith 


~ 
* Aa T a 
6-6 win 6 
clon (mz 


* (1863) 1 Mad. H. C., 258. 


3 E : Mad. H. C., 98. ‘ See supra 
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In Prosonna Coomar Singha v. Ram Coomar Ghose* the Prosonna Coo- 
Caleutta High Court, on the authority of Wood v. Leadbitter,? nar “E 
allowed a special appeal on the ground that an agréement °’’** 
betweert tkeplaintiffsand defendant that the former should License. 
have the use of a plot of land belonging to the latter as a privy o 
was a mere license revocable at the will of the defendant, 
subject to the right of the other to damages if the license 
were revoked contrary to the terms of any express or implied 
contract. 
In Duke of Sutherland v. Heathcote? it is pointed out that Duke of 
a right to work mines is something more than a mere license ; pete 


» Heathcote. 
that it is a profit à prendre, an incorporeal hereditament lying pigs 
in grant. prendre. 


In Ramakrishna v. Unni Check* it was held by the Madras Ramakrishna 
High Court, with special reference to the definitions of “‘ ease- Y 0" Check 
ment” and “license”’’ contained in sections 4 and 52 respec- License. 
tively of the Indian Easements Act, that a permission to 
capture and remove fifty elephants given by the owner of 
a forest in consideration of a certain payment in respect of 
each elephant captured, was a mere license and unassignable. 

Having regard to the dicta in Thomas v. Sorrell, Wickham 
yv. Hawker, Wood v. Leadbitter, and other cases above cited, it 
is questionable whether outside the Indian Easements Act and 
under the general law, this decision could be supported, since 
though the liberty to enter the forest is only a mere license, 
the “permission to capture and remove the elephants is 
certainly a grant of those animals causing the agreement 
to operate as a license coupled with a grant or as a profit à 
prendre. 

In Vishnu v. Rango Garesh Purandare® the deed — Vishnu v. 

a part of certain premises was mortgaged gave the mortgagee —— 





randare. 
the use of a privy in another part of the same premises and a 
right of way to it through @ certain passage. Easement. 
a = 
1 (1889) I. L. R., 16 Cal., 640. s (1892) I. L. R., 16 Mad., 280. 
2 See supra. 5 (1893) I. L. R., 18 Bom., 382. 


3 (1892) 1 Ch., 475 (483). 
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It was contended-on the authority of Wood v. Lee dbitter 
and Prosonna Coomar Singha v. Ram Coomar Ghose above 
cited, that the use of the privy and the passage was not an 
easement, but a mere license conferred by the mertgage; but 
it was held that the privilege having been granted by the 
mortgage deed itself must be regarded by the very terms Of 
the grant as a privilege ancillary to the use of the house, and, — 
therefore, an easement. 

In Aldin v. Latimer Clark, Muirhead & Company' permis- 
sion was given by the lessor to the lessee, after date of lease, __ 
to construct at his own cost certain ventilators in the wall of — 
a building demised by the lease. The lessee gave no con- 
sideration for such permission and no deed was executed giving 
him the right to use the ventilators. This was held to be a 
revocable license.” — 

In Fitz mde rald v. Firbank, 3 there was a grant to the plaintiff 
of “the exclusive right of fishing” for a certain term ma —— 
certain river with a proviso that “the right of fishing hereby 
“granted shall only extend to fair rod and line — at 
“proper seasons, and to netting for the sole purpos 
* procuring fish-baits.” 2 = 

It was held that this was not a mere revocable — J 
but a profit à prendre and an incorporeal hereditament con- 
ferring on the grantee such possessory rights that he had £ — 
right of action against any one who infringed them.* a 

In the course of his judgment in the Court of Appers 
Lindley, L.J., said: “ The right of fishing includes the 
“to take away fish unless the contrary is expressly stipula 
“T have not the slightest doubt about that. Therefore ¢ he 
“ plaintiffs have a right as distinguished from a mere revocable 
“license. What kind of a right is it? It is more tl yn al 

“easement: it is what is commonly called a profit & 


an 
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further in this connection i ifr n pe 
3 (1897) 2 Ch., 96. — 
t See also Lowe v. Adams (1901 


1 (1894) 2 Ch., 437, 447, 448. : 
* By reason of the obstruction of the | 


notice to the licensee, the latter was held 
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“and if is of such a nature that a person who enjoys that 
“ right has such possessory rights that he can bring an action 
“for trespass at common law for the infringement of’ those 
“rights” Te law of this subject was very carefully con- 
“ sidered, and will be found laid down in Holford v. Bailey * in a 
“the Exchequer Chamber. Again, if he has a possessory 

“right, and if not a grantee by deed but only claiming under 

“an agreement, he can be said to have the use and occupation 

“of the right. That was decided in the case of Holford v. 

“ Pritchard? The plaintiffs’ rights are, therefore, pretty 

“ accurately defined.” 

In Sundrabai v. Jayawant? the plaintiff and his prede- Sundrabai V. 
cessors in title had enjoyed from time immemorial the use — 
of land, which at date of action was vested in the defendant as Easement in 
mortgagee, for the purpose of growing on it young rice plants port * 
which were afterwards to be transplanted to their own land. prany 
This right, which originated in prescription, was afterwards 
confirmed by a grant from the mortgagor, who agreed to pay 
co nsation in case of obstruction. 
he covenant as to compensation, the use of the word 
nirantar in the grant without further specification, and 
the absence of all mention of the land owned by the 
plaintiff in which the transplantation was to take place, were 
all relied on by, the defendant as shewing that the grant 
was a license not binding on the defendant as the mortgagee 
of fhe person giving it, and not an easement or lease of 
lands. 

It was held that the right was appurtenant to the plaintiff's 2 

land, and fell within the definition of “easement” contained ; 
in section 4 of the Indian*Easements Act, and was therefore 
an easement in the nature of a profit à prendre appurtenant 
to land, and not a mere licefise which has no connection 
with the ownership of property, but creates only a personal 
rjght neither assignable by the licensee, nor binding on the 
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assignee of the licensor. With reference to section 52 of 
the Indian Easements Act, it was said that the negative 
definition of a license therein contained a it ne essary 


property.’ * = 2 
In Wilson v. Tavener,? by an agreement in writing, the = 
defendant agreed to let the plaintiff erect a hoarding for the 
purpose of a bill-posting and advertising station upon the fore- = 
court of a cottage, and to permit him to use the gable end of 
another cottage for the same purpose at a yearly rent payable = 
on the four usual quarter-days. 
It was held that this was not a demise or lease but a mere 
license revocable at will on reasonable notice. = 
In Lowe v. Adams ® it was held that the grant of a right to 
shoot pheasants enjoyed from year to year at an annual pay- — 
ment was more than a mere license; that it gave a right to = 
shoot and carry away the game when shot, and it was not 
revocable at will. = 
It is to be observed that. where a license has been crea 
by deed, the question whether the right is a mere license 
or a license coupled with a grant of immoveable prope yie 
or of an interest in immoveable property, must — c 
its determination npon the construction of fhe terms of t 
grant.‘ Ai 
An “exclusive license ” in no way differs in its ineident 
from an ordinary license, though in its nature it does so to t 
extent that its name imports." p 
Its true nature has been explained to be “a leave ý d 
“thing, and a contract not to give'leave to anybody else to 
“the same thing.” ê 
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Thus, it has been held that an exclusive license to use & “ Exclusive 
certain invention for a certain time, within a certain district, — — 
does not amount to a grant of the patent right so as te enable incidents. 
the lictases>to sue in his own name for an alleged infringe- 
ment of the right.’ 

Where the license is exclfisive, any violation of the con- 
tract not to give anybody else leave to do the same tlfing 
would of course give the licensee a right of action against 
the licensor.” 

But though an exclusive license or an exclusive right Exclusive 
to all the profits of a particular kind can be granted, such be al 
a right is only to be inferred from language that is clear 8™™**4- 
and explicit.” 

Where a canal company in consideration of the expense 
the lessees had ineurred in the erection of buildings for 
storing ice upos the demised premises, and of the rents and 
covenants reserved by, and contained in, the lease, demised 
certain pieces of land on the banks of a canal together with 
liberty to take ice from the said canal within a certain distance, 
it Was held that such a license was not exclusive so as to entitle 

the lessee to all the ice, but amounted merely to a grant of = 
sufficient ice to enable the lessee to fill the ice-houses, and ; — 
that, so long as this right was not interfered with, the lessee 
had no ground of complaint.* 

So it has been frequently held that, in the absence of clear = 
and explicit language conferring an exclusive right, the grant = 
of a liberty to work mines is not the grant of an exclusive = 
right to work them, even if the grant is in terms without  . 
any interruption by the grantor.’ | 
a, 
i * Pid. And ge this question further 993; 4 Lo T. 424. 
considered in connection with the obstroc- e 


tion of licenses, infra, pp. 679, 6808 
naam D, 


oY Sutherland v. Heathcote 
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By whom A license may be granted by any one in the civeumstanees — 
zeeer d and to the extent in and to which he may transfer his intere zt Se 
in the property affected by the license.’ — 
Thus, just as one of two or more co-fenants aay Jawtully 
d enjoy the whole of the demised property in any way not 
destructive of the substance se as to amount to an ouster 
„of the other co-tenant or co-tenants, so may such co-tenant — 
license another person to do what he may do himself.* = 
And a mortgagee, in possession, of one of the co- tenants _ re 
has the same power to grant a license.’ — 
Upon this principle it has been held that the co-tenant of 
— a forest or his mortgagee in possession may lawfully license 
another person to cut wood in the forest, and that in equity 
the rights of the co-tenants inter se would be to an account of 3 
the profits realised, and a distribution of them according to 


~T 





ies their proportions of ownership.* a 
Sy ee The grant of a license may be express, or implied from the _ — 
Se emea conduct of the grantor." = 
sor implied. In India, as in —— the express grant of a mere license | 

i Express grant. e- 





need not be in writing." 

But where in India a license is coupled wiih a grant of 
immoveable property or an interest in immoveable oe 
such a grant must be in writing and registered if it- 
within the provisions of the Transfer of Property Act‘: 
the Registration Act® requiring such writing 4nd — l. 

It is obvious that the grant must exist independently il i) $ 
the license, unless it is a grant capable of being made by p x une 
or by the instrument giving the license.” 

Where writing and registration are compulsory, a g — 
unwritten and unregistered, would be void and the licer 


would remain a mere license.” . 
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1. E. Act, s. 53, see App. VII. H. C- 98; Wood v. Leadbitter | 

2 Balvantrae Ozev.GandpatrarJadhar 13 M. & W., 838, 845, 852. ag 3 
(1883), I. L. R., 7 Bom., 336. - 7 Ss. 54, 59, 107, and 123. Eh: 

3 Ibid. . 3. 17. i Ee 

* Ibid. * Wood v. Leadbitter, ubi si a 

s J. E. Act, s. 54,see App. VII. ~ ‘© Wood v. —— 
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Thus, where there was a grant of a parol license to make, 
at the @ost of the licensee, a drain from the licensor’s land 
into the licensee’s, and the licensee having accordingly, made 
such dæin e his own expense, the licensor obstructed it, it 
was held that an action for the obstruction could not be main- 
tained, because an incorporeal right affecting land could not S 
be created without a deed.' 6 

A license may be implied from the conduct of the licensor Implied grant. 
where by acquiescence or encouragement he allows something eae a 
to be done on his own land by another person who believes 
the land to be his own.” ‘ 

The equitable principle is clearly stated in Ramsden W. Ramsden v. 
Dyson? by Lord Chancellor Cranworth in the following 
words :— 

“If a stranger begins to build on any land supposing it ; 

“to be his owņ and I, perceiving his mistake, abstain from 
“ setting him right, and leave him to persevere in his Grror, a 
“Court of Equity will not allow me afterwards to assert my 
“title to the land on which he had expended money on the 
“ Jħpposition that the land was his own. It considers that, 
“when I saw the mistake into which he had fallen, it was my 
“duty to be active and to state my adverse title; and that it 
“ would be dishonest in me to remain wilfully passive on such 

‘an occasion, in order afterwards to pruts by the mistake 
“which I mighthave prevented.” 

*‘ But, it will be observed that to raise such an equity two 
“things are required, first, that the person expending the 
“ money supposes himself to be building on his own land; — 
“and, secondly, that the real owner at the time of the expendi- ~: D 
“ture knows that the lapd belongs to him and not to the ~- 
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J. N. S. Exch? 35; I. E. Act, s. 54, , M. & R., 418, and recognised in Wood v. MS — 








- see App. VII. But se the eqyjtable Leadbitter (1845), 13 M. & W., 838; see — — 
exception in the ease of entry and also Aldin y. Latimer Clark, Muirhead § . 
pearment of rent under a void lease or Co. (1894), 2 Ch., 437 (448). — r — 
agreeni@nt, infra, p- 674. 2 Rochdale Canal Co. v. King (1851), m 

1 Hewlins v. Shippam (1826), 5 B.&C., 2 Sim. N. S., 78 (88); Ramsden v. e 


221; 31 R. R., 757. See the same doctrine 
acted on in Cocker v. Cowper (1834), 1 C. 
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> Ubi rup. at p. 140. — 
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“person expending the money in the belief that he is the = 
“owner. For if a stranger builds on my land knowing it to be 
“mine, there is no principle of equity which would prevent 
“my claiming the land with the benefit-of all tee-expenditure i 

“made on it. There would be nothing in my canduet, active 
“or passive, making it inequitable in me to assert my legal 
rights.” 

“It follows as & corollary from these rules, or, perhaps, it 
“would be more accurate to say it forms part of them, that, if 
“my tenant builds on land which he holds under me, he does 
“not thereby, in the absence of special circumstances, acquire 
“any right to prevent me from taking possession of the land 
“and buildings when the tenancy has determined. He knew 
“the extent of his interest and it was his folly to expend 
“money upon a title which he knew would or might soon come 
“to an end.” n 

Ancther illustration of an implied license may be found in 
eases where the licensor acquiesces in the licensee’s doing 
something on the latter’s land whereby an incorporeal right 
or easement enjoyed by the former over such land*- ifs 
restricted or extinguished.’ — 

Aceessory licenses are licenses which are given by law as * 
being necessary to the enjoyment of any interest or to thew 
exercise of any right.” — 

Thus it was resolved in Richard Lijord’s tase * that — = 
the lessor excepted the trees, and afterwards had an intenfion — p 
to sell them, the law gave him, and them who would ee — 
power, as incident to the exception, to enter and shew trees te 
those who would have them ; for without sight none would b 
and without entry they could not see them. . 
And in the same case it was said*: “If I grant yaaa 
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* See supra Chap. IX, Part I1, B, p. 533, (1618), 11 Rep. 465; Dennett wt 
and isfra in connection with the question (1789), Willes, 195; Hewitt ve 4 
eae. et ee (1851), 21 L. J. N. Sa Racha 
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“in my wood, you may come witlr carts over my land to carry 
“the wood, temp. Ed. I.” 
It is presumed that accessory licenses like accessory ease- 
ments Mn bealloweœ only on the ground of being necessary 
to the enjoyment of the interest or to the exercise of the right 
in respect of which they are claimed.’ 
A mere license, that is, a license for pleasure, being Mere license 
founded in personal confidence, can neither be assigned by por exercisable 
the licensee, nor exercised by his servants or agents.” by ae 


servants or 


In this respect it differs from a license coupled with a agents. 


grant of immoveable property or of an interest in immoveable Naren 


property °? such asa profit à prendre, either of which is assignable } license and 


and can be exercised by the licensee's servants or agents. with s grant 
This distinction was clearly pointed out in the cases of +/ustett v. 
Muskett v. Hill* and Wickham v. Hawker.’ ‘Wich Rieu Fi 


The first ofthese two cases was, as already seen, that of “"** 


a license to search for and get minerals coupled with & grant 
of the minerals when found or got. 

The second, it will be remembered, was the case of a 
license of “ hawking, hunting, fishing and fowling.” 

These cases shew that a mere license of pleasure can neither 
be assigned by the licensee nor exercised by his servants or 
agents when unaccompanied by words shewing that a larger 
grant is intended (as by the use of the word “ assigns ” or the 
express mention of “ servants”), but a Profit à prendre or a 
licénse coupled with a grant of immoveable property is of — 
itself assignable and can be exercised by the licensee’s servants = = = — 














or agents,’ — 
agents, —_ = 

1 See supra Chap. VIII, Part IJ, p. 4 Mad. H. C., 98. — — 
516. | * Ubi sup. ay — 
2 3 Kent's Com., 583 ; Muskett v. Hill s Ubi sup. ee —— 
(1839), 5 Bing. N. C., 694; Wickham v.» ⸗s. 4 and 52 of the I. E. Act —— 
Hawker (1840), 7 M. & W., 63 ;Wama- (App. VII) and Ramakrishna v. Unni 2424242 
krishna v. Unni Check (1892), i R., Check (1892), I. L. R., 16 Mad., 280, —— 
-16° Mad., 280; Sundrabai v. Jayawant = 





where it was held that a license for — = 
(1898), I. L. R., 23 Bom., 397; I. E. consideration to eaptare and remove fifty a E a 


_ Act, latter part of s. 56, see App- VII. ci a ee : 
- i ; — 
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Section 56 of the Indiane Easements Act apparentl create es — 
an exception to the general rule by providing that unless £ — 
different intention is expressed or necessarily implied, a license 
to attend a place of public entertainment may 4e tratisfe — 


—__ 
O —— 


by the licensee. = 


J 
-ai = 


By section 57 of the Indian Easements Act a licensor is = 
bornd to disclose to the licensee any defect in the property — 
affected by the license, likely to be dangerous to the person == 
or property of the licensee, of which the licensor is, and the = 
licensee is not, aware.* 

By section 58 of the same Act a Ranai is bound nof 
to do anything likely to render the property affected by the 
license dangerous to the person or property of the licensee.” 

Under the English law the liability of the licensor for 
injury sustained by the licensee in the exercise of the license 
depends upon some wrongful act or breach of positive aunt a 
Somettiing like fraud must be shewn. — 

There must be wilful deception, or the doing of some act 
which may place the licensee in danger.’ — 

Thus, if the licensor places an obstruction on his land = 
which is likely to cause injury to the licensee, he may be 
responsible®; and he will be liable for the consequences 0) — = 
any — act, such as deliberately laying: a pitfall ng — — 































he will not be atine for injury caused to the — e 
merely by reason of his allowing a way to remain out of repai r = 
and omitting to warn the licensee of its condition® = p 
When the licensor conveys away the property affected by’ = 
mere license, he ceases to be bound by the license; nor is tl 
assignee as such bound by it, and the assignment apersi 


an implied revocation of the easement.’ 
€ 








— — 


1 For the text of the section, see s Fid. at p.375; and see Corby v, 
App. VII, and for the general law, see (1858), 4 C. B. N. S., 556 ; — č 


supra, pp. 653, 667. 318. 
2 See App. VII. è Gautret v. Egerton, ubi 
3 See App. VII. = ? Wallis v. Harrison a8 
* Gautret v. — (1867), L. R., 2 W., 538; Roffey v. Henderson 
Py 17 Q. B., ‘874; Coleman v. Foster ( 
— — kopti >i 
5 * — — 
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This rule further demonstrates 
charactet of the privilege. 

In Wallis v. Harrison, Lord Abinger, C.B., said}; “A tallisv. 
‘ mere eparol,-license, to enjoy an easement on the land of “77?” 
‘‘another does not bind the grantor, after he has transferred 
‘his interest and possession in the land to a third person. ° 
“* I never heard it supposed that if a man out of kindness; to 
‘‘a neighbour allows him to pass over his land, the transferee 
“ of that land is bound to do so likewise.” 

Nor is the licensee entitled to have notice of the transfer, 
for a person is bound to know who is the owner of the land 
upon which he does that which, primd facie, is a trespass.” 

Here, again, must be noted the distinction between a mere 
license and a license coupled with the creation of an interest 
in immoveable property, for whilst the former by reason of 
its personal character is ndt binding on the transferee of 
the property affected by it, the latter follows the land when 
transferred, and is as binding on the transferee as it was 
on the transferor.” 


the strictly personal 


*A mere license is revocable, but when it is coupled with a Mere license 


grant of immoveable property or of an interest in immoveable tices” 


led with 
property, then the grantor cannot in general revoke it so as oven tetas 


vocable. 


to defeat the grant to which it was incident.‘ 

Further, a license under seal (provided it be a mere license) 
is as revocable as a license by parol; but a license by parol, 
when coupled with a grant, is as irrevocable as a license by 
deed of grant, provided only that the grant is of a nature 
capable of being made by parol.® 


a 





l H. & N., 37 ; Russell v. Harford (1366), 
L. R., 2 Eq., 507; 15 L. T., 171; Sun- 
drabai v. Jayax%nt (1898), I. L. R., æ 


Bom., 397 ; I. E. Act, s. 59, see APR VH, 5 


and see under “ Extinction of Licenses,” 
infra, pp. 675, 676. 

t Ubesup. at p. 543. 

* Wallis v. Harrison, ubi sup. at 
p- 543. 

* Krishna v. Rayappa (1868), 4 Mad. 


H. C., 98. The same principle applies 
to the case of an easement, Sundrabai v. 
Jayawant (1898), I. L. R., 23 Bom., 397. 

* Wood v. Leadbitter (1845), 13 M. & 
W., 833 (844); Arishna v. Rayappa, 
ubi sup.; Prosonna Coomar Singh vy. Ram 
Coomar Ghose (1889), I. L. R., 16 Cal., 
640. 
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_Leadbitter. 
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Again, the power of reveking a mere license is not affected 
by the fact that the license has been given for valuable 
consideration." = 

This power of revocation was fully consideredeend eaphati- 

cally affirmed by the Court of Exchequer in the important > 
case of Wood v. Leadbitter? a& one of the general principi — 
onewhich the law of licenses is founded. = 

This was an action of trespass for assault and false imprison- — 
ment, and, at the trial before Baron Rolfe, it appeared that 
the plaintiff, on the occasion of one of the Doncaster race- 
meetings, had purchased for one guinea a ticket, issued ander 
the authority of the stewards, and entitling the holder to 
admission to the grand stand and to the enclosure surrounding 
it, during every day of the races which lasted four days. 

The plaintiff came into the enclosure on one of the race 
days; and while the races were going on, the_defendant, whe 
was arofficer of police, under the authority and direction of 
Lord Eglintoun, who was one of the stewards, desired the 
plaintiff to leave the enclosure, telling him that if he did not 
do so, force would be used to turn him out. 

Upon the plaintiff refusing to go, the defendant, by the 
order of Lord Eglintoun, took him by the arm, and, without — — 
using any unnecessary violence, put him out of the enclosure. — — 

The learned judge directed the jury, that, assuming the 
ticket to have been sold to the plaintiff undeit the sanction of _ 
Lord Eglintoun, it still was lawful for Lord Eglintoun, without a 
returning the guinea, and without giving any reason, to order 
the — to quit the enclosure, whieh admittedly 
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Cpon this direction, the jury found a verdict for the 
defendant. ) 

A rule nisi having been obtained for a new trial,,on the 
ground of mésdireetigon, it was contended, in support of the 
rule, om the authority of Tayler v. Waters and other cases, 
that, independently of any grint from Lord Eglntoun, the 
plaintiff had license from him to be in the enclosure at-the 
time he was turned out, and that such “license was under 
the circumstances irrevocable. 

The Court, in discharging the rule, held that a parol 
license to come and remain for a certain time on the land 
of ano‘hor, though money be paid for it, is revocable at any 
time, and without returning the money. 

The judgment of the Court which was delivered by Baron 
Alderson, and is an exhaustive exposition of the law, contains 
the following qpservations*: “A mere license is revocable: 
“but that which is called a license is often something more 














“seal (provided it be a mere license) is as revocable as a 
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— 
E “to his own use, this is in truth a grant of the deer witha 
`“ license annexed to come on the land: and supposing the 
“cranteof the deer to be good, then the license would be 
“irrevocable by the party who had given it; %e womld be 
ee. * “estopped from defeating his own grant, or act in the nature 
" “ofa grant. But suppose the ĉase of a parol license to come 
. “orm my lands, and there to make a watercourse, to tlow on 
“the land of the Mcensee. In such a case there is no valid 
“grant of the watercourse,’ and the license remains & mere 
“license, and therefore capable of being revoked. On the 
“other hand, if such a license were granted by deed, then 
“the question would be on the construction of the deed, 
“whether it amounted to a grant of the watercourse; and if 
“it did, then the license would be irrevocable.” 
rv. In another part of the same judgment the learned Baron 
severely criticises the decision in Tayler v. JVaters* that a 
n  licensetonferred by a ticket to enter a theatre, purchased for — 
valuable consideration, was an irrevocable license, and points 
out that it is contrary to general principles and unsupported 
| by the earlier authorities. 4 
me He says *— — 
“This judgment is stated by the learned reporter to have 
— comprised the substance of the arguments on both sides, 
— “which, therefore, he does not give in his report. We mus — 
eo “infer from this thet the attention of the Court was not called 
— “in the argument to the principles and earlier authorities, 
Y “to which we have adverted. Brooke, in his Abridgment 
— “ Dodderidge, in the case of Webb v. Paternoster, gpd Lo d 
— “ Ellenborough, in the case of Rex v. Horndon-on-the-Hil 
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i Because under the English law, the Property Act and Regisfration Ac a 
grant of the watercourse must be by e writing and registration ; see furtherst 
deed, see also Hewlins v. Shippam (1826), on thesubject of license by express gi 
5 B. & C., 221; 31 R. R. 757; Cocker v. p. 664. ae 
Cowper (1834), 1 C. M. & R., 418; Aldin 2 Ubi sup. on 
v. Latimer Clark, Muirhead § Co. (1894), 3 138 M. & W. at p. 851. = 
2 Ch., 487 (448). In India the same con-  * (1620) 2 Roll, Rep, 148; 1 
sequence would follow in a case falling 151; Palmer, 71. = _ 
within the provisions of the Transfer of š (1816) 4 Maule & Sel., 56% 
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“all state in the most distinct Manner that every license 
“is and must be in its nature revocable, so long as if is a 
‘ mere license. Where, indeed, it is connected with a“grant, 
‘there it may, by eeasing to be a naked license, become 
‘“ irrevocable; but then it is obvious that the grant must exist 
‘independently of the license, unless it be a grant capable 
“of being made by parol, or by the instrument giving the 
‘t license. Now in Tayler v. Waters there was no grant of 
“any right at all, unless such right was conferred by the 
“ license itself. C. J. Gibbs gives no reason for saying that 
“the license was a license irrevocable, and we cannot but 
“ think that he would have paused before he sanctioned 
“a doctrine so entirely repugnant to principle and to the 
“ earlier authorities, if they had been fully brought before 
“the Court.” 

That the rewocability of a mere license is not affected by 
the grant of the license having been made for valuable con- 
sideration is shewn by the following passage in the same 


Judgment 1: — 
It was suggested that, in the present case, a distinction 
“ might exist, “by reason of the plaintiffs having paid a 
“ valuable consideration for the privilege of going on the stand. 
‘* But this fact makes no difference: whether it may give the 
“ plaintiff a right of action against those from whom he 
‘ purchased the ticket, or those who authorised its being 
“isshed and sold to him, is a point not necessary to be 
‘« discussed ; any such action would be founded on a breach 
“of contract, and would not be the result of his having 
‘“‘acquired by the ticket a right of going upon the stand, in 
“ spite of the owner of theesoil; and it is sufficient, on this 
‘“ point, to say, that in several of the cases we have cited 
“ (Hewlins v. Shippam,* for instance, and Bryan v. Whistler),® 
“the alleged license had "been granted for a valuable con- 
‘“ sideration, but that was not held to make any difference.” 
e a a R aa a aa a a 
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i 13 M. & W. at p. 856. 3 (1828) 8 B. & C., 288; 32 R. R., 889. 
2 (1826) 5 B. & C., 221; 31 R. R., 757. 











a 





The decision in „ood %. Leadbitter so far as it affirms ~~ 


on general principles that a mere license is, in 


its’ nature, 


revoesble and that a license coupled witha grant is irrevocable 
has not been questioned by subsequent English autirorities, 


and has been followed in India.: 


It is, however, to be observed that the general proposition, 
that a license coupled with a void grant remains nothing 
but a mere license and is accordingly revocable,” must now 


witha be taken as subject to the reservation that a licensee under 


a void lease or agreement for valuable consideration who has 
entered into occupation and paid rent is in the same position 
in equity as if a valid grant had been made, and that his 
license cannot therefore be revoked at will. 

Further, a mere license is irrevocable when the hcensee, 
acting upon the license, has executed a work of a permanent 
character and incurred expense in so doing.* 

This principle applies to two classes of cases, one where 
the license refers to something to be done on the land of the 
licensor, the other where the license is to do something on the 
land of the licensee affecting an easement acquired thereover 


by the licensor. 


The jodgmenta in Rochdale Canal Company v. King ® and 
Ramsden v. Dyson ® sufficiently illustrate the application of the 
principle to the first class of cases, and have already been 


referred to.’ 


In India the same principle has received statutory” and 


judicial recognition.® 


The second class of cases has already been considered in — 
nection with the extinction of easements by presumed release m= 


i ]. E. Act, s. 60 (a), App. VIL; Pro- 
wonna Coomar Singha v. Ram Cooma-> 
Ghose (1839), I. L. R., 16 Cal., 640. 

t See Wood v. Leadbitter (1845), 18 
M. & W., 888 (845); Hewitt v. Isham 
(1851), 21 L. J. N. S. Exch.,'35; I. E. 
Act, s. 54, App. VII. 

3 Walsh v. Lonsdale (1882), 21 Ch. D., 
9; Lowe v. Adams (1901),-2 Ch., 598. 
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t See I. E. Act, s. 60 (6), App. 
s (1851) 2 Sim. N. S., 78. 
è (1866) L. R., 1 H. L., 129. — 
! See supra, pp. 665, 666. — 
8], E. Act, 0.00 Ch ae 
Mortgage Bank of Indiay 
I. L. R., 8 Al, 69%. 
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In cases falling within this rule, if the licensor desires to J such cases 
be able to revoke he must expressly reserve the right when he "ation — 
grants the license, or limit it as to duration.’ ° worm 


or 
It Mas beer held as an exception to this rwe of irrevocability license limite 


in duration. 


that when a license has been granted by a landlord to a tenant Exception tc 
and acted upon by the tenant with the result of causing injury * this rule. 

to the natural rights of other tenants, such Jicense is revocable 

on the ground that in such cases there can be no implied 


grant of a right to derogate from such natural rights.” a 
In such a case where the tenant has acted on the license 
and incurred expense, the Court will usually permit the 





revocation of the license upon the terms of the licensor re- 
paying such expense to the licensee.’ 
Further, where according to the general rule a license 
would be otherwise irrevocable, a licensor may be entitled to 
relief when the act which he heensed is found to have such 
injurious consequences as could not have been contemplated * 


by him in its inception.* 


athe question whether or not the licensor is entitled to 
relief must depend upon the particular facts of each case.’ 


A license may be determined either by express or implied Extinction of 


revocation.’ 


A license is dgtermined by implied revocation in, amongst Implied revo- — 


other, the following ways :— 


U1) By alienation of the property affected by the license? _ i — 
In Wallis v. Harrison, Baron Parke said °: “If the owner Wallis wi Oe 
“of lané--xants to another a license to go over or do any aee 
“upon his close, and then conveys away that close, there is an e 





— 
— v. Inge (1831), 7 Bing., 682 

22g ni Oh 

ss ® Keava Pillai v. Peddu Reddi (1963), 

* — al Mad. H. C., 258. 
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— — . Houghton (1859), 27 
* Bere 425; Kefaz Pillai v. Peddu 








licenses, m= — 


CA on. = 

















* I. E. Act, s. 61, App. VII. 

+ * Wallies yv. Harrison (1838), 4 M. & = — 
W., 538; Coleman v. Foster (1856), 1 H. at 
& N., 87 ; Russell v. Harford (1866), L. R. — 
2 Eq., 507; 15 L. T., 171; Sundrabai v. — 
Jayawant (1898), I. A R., 23 Bom., 397 ; 
T. E. Act, s. 61, ill. (b), App. VIT. 

s Ubi sup. at p. 544. 
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“end to the license; for it*‘is an authority only with reaped T 

“to the soil of the grantor, and if the close ceases to be ‘his soil 
“ the alithority is instantly gone.” 

- (2) By an obstruction of the license by the lreensee#* 

Thus in Hyde v. Greham,' where the defendant had a right — — 

of way by license from the plaintiff, it was held that the 

plaintiff was entitled to revoke it by placing a gate across the = 

— 

tiie v So. too. in Aldin v. Latimer Clark, Muirhead & Co’ = 

Larimer Clark, license to open ventilators in a building demised to the — 

* by the licensor was impliedly revoked by the obstruction of = 


Tee way and fastening and locking it, and Baye the defendant was 
the ventilators by buildings erected upon adjoining property = 


























not justified in breaking the gate open.” 
by assigns of the lessor. 


Vader I. R. (8) When the licensee releases it, expressly or impliedly, 
— to the grantor or his representative.* - 
a (4) Where it has been granted for a limited period, or Wi 


acquired on condition that it shall become void on 
the performance or non-performance of a specified act, 
and the period expires, or the condition is fulfill 
(5) Where the property affected by the license is destroyed | 
or by superior force so permanently altered that e; 
licensee can no longer exercise his right.’ 
(6) Where the licensee becomes entitled to the absolute 
ownership of the property affected by the license.’ 
(7) Where the license totally ceases to be used as 
for an unbroken period of twenty years, — 
cessation is not in pursuance of a contra 
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RTR licensee.” = F 
— 
* (1863) 1 H. & C, 599. is a similar provision to that wntained i | 
t See 1. È. Act, s. 60, ill, (a), App. VII, ~ 4 
taken from thie case. 


* (1894) 2 Ch., 437. 
* 1. E Act, s 62 (5), App. VII. 
* 1. E Act, » 62 (c), App. VU. 
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(8) In the case of an accessory license, when the interest or I revo 
a i cation of 
right to which it is accessory ceases to exist. accessory 
Other methods of implied revocation of licenses are provided iorase 
for be the came segtion to which special reference need not s. 62 (i). 
here be made.’ 
Under a revocable license a licensee is entitled to have Rights of 
ensee in 
reasonable notice of the revocation of the license,” and, after ennection 
revocation, he has the right to a reasor&ible time to go off hema 
the land affected by the license, and, if he has goods on the Under a mer 
licensor’s land which he has been licensed to put there, he "“*™** 


is entitled to take away such goods and have reasonable time 





for so doing.‘ 


It has been held, in the case of a license coupled with the Under a 
icense 

grant of a profit à prendre or incorporeal hereditament and with the 
enjoyed in the nature of a tenancy from year to year at an; 

annual payment, that the notice necessary to determine the 


Poe of such a right does not fall within the rigid rule, 


— — — — — — — — 


t I. E. Act, s. 62 (i), App. VII. 

® For such other methods, see I. E. Act, 
s. 62 (a), (f), and (g), App. VH. 

3 Mellor v. Wedtking (1874), L. R., 9 
Q. B., 400; Aldin v. Latimer Clark, 
Muirhead § Co. (1894), 2 Ch., 437 (448) ; 
Wilson v. Tarener (1901), 1 Ch., 578. 

* Cornish v. Stubbs (1870), L. R., 5 
C. P., 334; Mellor vÆVatkins, ubi sup. ; 
I. E. Act, s. 63, App. VII. In Cornish v. 
Stubbs, Willes, J., said (ubi sup. at p. 339) : 
‘é Under a parol license the licensee has 
‘*the right to a reasonable time to go off 
— la it has been withdrawn 

** before he can be forcibly thrust off it; 

“ and he could bring an action if he ere 
‘* thrust off before such a reasonable time 
“had elapsed. That was Lord Cran- 
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“forcibly removed by the defendant a 

“reasonable time had elapsed during 
‘which he might have gone away volun- 
‘‘tarily, then the plaintiff was not, at 
‘*the time of the removal, on the ground 
‘* by the leave and license of Lord Eglin- 
*“*toun; and I take it that the Court of 
‘t Exchequer adopted that summing up. 
**In looking?into the judgment in that 
**case, it will be found that the cases as 
to persons putting goods on other per- 
* sons’ land were all reviewed, and the 
“Court seems to have held that they 
‘twere to be dealt with on the same 
**principle as cases of personal license. 
** Applying that view to the present case, 
‘I think that the barons would clearly 
** have thought that the license to put the 








re en- 
joyed from l 
year to year. f 














“worth’s opinica in Wood v. Leadbitter | ** goods upon the defendant's land involved — — 
45), 13 M. & W., 838; for he didnot ‘‘a right to take away his goods, and to — — 
teoll the jury that if they were satisfied ‘have a reasonable time for doing so. —— — 
“‘that notice had been given to the “It was on that ground that the Court — Ba 
* 2 to quit the ground the defendant ‘‘approved of the decision in Wood v. _ — —— 
“was j ip-removing him, but that ‘* Manley (1839), 11 Ad. & E., 34; 3 Per. — — 


tif they were satisfied that such notice 
| ee ne Ont ee ee T 











**coupled with an interest.” 
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the ticensee is not entitled to an injunction to restrain the 








of contract or implied covenant not to revoke.” = 











applicable to a tenancy of corporeal hereditaments, of a hal J 
year's notice ending with the period at which the tenancy 
commerced, but that such a right is determinable by — 
notice, written or yerbal, expir ing at the same period, ar may : 
be a “reasonable notice ™ in the circumstances.’ : 

Where a license is revoked without reasonable notice givet, È 


act whereby the license was extinguished, but only to such 
damages as have been caused by the extinction of the license 
without such notice.’ 

Similarly, if a license, which has been granted for valuable) 
consideration, is revoked in breach of an express or implied — 
contract before the licensee has had full enjoyment of it, the 
remedy of the licensee lies in an action for damages for breach — 


In Kerrison v. Smith * the plaintiff who was ẹ bill-poster had — 
agreed verbally with the defendant that in consideration of a — 
yearly payment the defendant should let his wall to the plaintiff 3 
for posting advertisements, it being one of the conditions of 
the agreement that the plaintiff should erect in front of ed 
wall a hoarding, on which his advertisements were to | 
posted. Under this agreement, the plaintiff had posted ł 
advertisements for some time, and had made payments f ee, 
time to time to the defendant when requested. Subsequently 
the defendant twicé wrote to the plaintiff ragu him k 
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Loue v. Adams (1901), 2 Ch., 598. Coomar Ghose (1889), I. L. R., 16 Cal. 

2 Aldin v. Latimer Clark, Muirhead & 640; Kerrison v. Smith (1897), 2Q 
Co., ubi sup. ; and see Wilson v. Tavener, 445; I. E. Act, s. 64, seti 
ubi sup. case last cited appears to be the 

? Wood v. Leadbitter (1845), 13 M. & English case in which the p int 
W., 838 (855); Kesava Pillai v. Peddu specifically taken and decided t 
Reddi (1863), 1 Mad. H. C., 258; Smartv. action will lie to recover d nag = 
Jones (1864), 338 L. J. C. P.,154; Cornish revoking a license, though the | 
v. Stubbs (1870), L. R., 3 C. P., 384; Englięh authorities above — F 
Mellor yv. Watkins (1874), L. R., 9 Q. B., recognise the compatibility 
400; Wells v. Kingston-upon-Hull Cor- another of the right to —— 
poration (1875), L. R., 10 C. P., 402; and the right to — 
Butler v. Manchester, Sheffield and breach of contractor re 
Lincolnshire Ry. Co. (1888), 21 Q. B. D., —— — 
207 ; Prosonna Coomar Singha v. Ram + (1897) 2 Q. B., 445. 
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remove his hoarding aml advertisements. These not having 
been removed, the defendant caused them to be taken down 
and sent to the plaintiff. In an action by the plaintiff to 
recovgr damages for breach of the agreement, the “County 
Court Judge held that, as the agreemerit amounted to a 
mere license, the plaintiff had no cause of action and accord- 
ingly non-suited him. The Court of Queen’s Bench Division | 
decided that the plaintiff was entitled toeprove the contract, 
and to give evidence of such damage as he could shew to 
have arisen from the breach of the contract by the defendant, 
and the case was sent back to the County Court for a 
new trial. 


If the enjoyment of an irrevocable license is obstructed by Licensee's 


the licensor, the remedy of the licensee is either by injunction —— of 


restraining the licensor from so obstructing,’ or in damages irrevocable 


license by 
for breach of contract.” a licensor. 
It has been seen that the obstruction of a mere license by Licensee's 


the licensor operates as a revocation of it, and that the licensee Femeay i" of 


camnot prevent the revocation, though he may be entitled to met license 
y third party 
damages for breach of contract. 

Supposing. however, the obstruction is not caused by the 
licensor, but by a third party, it remains to be considered 
what in such case is the remedy of the licensee. 

This questi¢n was considered in the cases of Hill v. Hiu v. 
Tepper® and Heap v. Hartley,’ where it was decided that a lane 
mere license does not create such an estate or interest in the #artley. 
licensee as to enable him to maintain an action in his own 
name agatist a third person, for the infringement of his right, 
and that the only course open to the licensee is.to obtain 
permission from the licensor to sue the wrong-doer in the 
licensor’s name. 

And it makes no diffeyence that the license is an exclusive 











° 1 Phillips v. Treeby (1962), 8 Jur. * (1863) 2 H. &C., 121; 32 L.J, Exch, 
iis 1 217; 8 L. T., 792. 


3 See Smart v. Jones (1864), 33 L. J. ‘ (1889) 42 Ch. D., 461. 
C. P., 154; Kerrison v. Smith, ubi sup. 











s license, if the person acting in alleged violation of the licensee's 
r rights has no notice of such rights.’ n 3 
Licensee's Where, however, the license is irrevocable through be J— 
trac coupled with a grant of immoveable property, or pf an pte $ * 
purevveable in land, or profit’ prendre, the authorities shew that the 
a think party. licensee has a sufficient possessory title to enable him to — 
a ~ _ maintain an action in his own name against a third person 
— ` for the infringement of his rights.” 
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1 Heap v. Hartley (1889), 42 Ch. D., 70; Fitzgerald v. Firbank (1897), 2 Cb., 
461. 96. a 
3 Northam v. Bowden (1855), 11 Exch., 














| Vict., o." T?>-may be cited as “ The Pre- 2 Supra, p. 463. 
scription Act, 1852. As to the history 3 Supra, pp. 428, 429, 432. 
and object of the Act, sce supra, pp. 409, 





APPENDIX I. 
THE PRESCRIPTION ACT. 
2 & 3 Will. IV., c. 71. 


An Act for shortening the Time of Prescription in certain cases.’ 
fist August 1832. } 

1. WHEREAS the expression ‘‘ Time Immemorial, or Time whereof the 
Memory of Man runneth not to the contrary,” is now by the law of England 
in many cases consigered to include and denote the whole period of time from 
the reign of King Richard the First, whereby the Title to matters that have 
been long enjoyed is sometimes defeated by showing the Commencement of 
such Enjoyment, which is in many Cases productive of Inconvenience and 
Injustice; for Remedy thereof be it enacted by the King’s Most Excellent 
Maftsty, by and with the Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and by the 
Authority of the same, That no Claim which may be lawfully made at the 


Lord Tenterden’s 
Act. 


Common Law, by Custom, Prescription, or Grant, to any Right of Common OF Claims to Right 
other Profit or Benefit to be taken and enjoyed from or upon any Land of i eee at and 


our Sovereign Lord the King, his heirs or successors,’ or any Land being 
Parcel of the Duchy of Lancaster, or of the Duchy of Cornwall, or of any 


Services, shall, where such Right, Profit, or Benefit shall have been actually 
taken and enjoyed by any Person claiming right thereto without Interruption’ 
for the —— of Thirty Years, be defeated or destroyed by showing 
only that such Right, Profit, or Benefit was first taken or enjoyed at any Time 
prior to such Period of Thirty Years, but nevertheless such Claim may be 
defeated in any other way by whfch the same is now liable to be defeated ; 


and when such Right, Profit, or Benefit shall have been so taken and enjoyed Arer 
as aforesaid fomthe full Period of Sixty Years, the Right thereto shall be Years’ 
deemed absolute and indefeasible, unléss it shall appear that the same was to be 





< Under the Short Titles Act, 1892 (55 413, 414, 415, 416, 431, 438, 567. 
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— not 
— 
Ecclesiastical or Lay Person or Body Corporate, except such matters and Your’ 


things as are herein specially provided for, and except Tithes, Rent, and ment by 
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Arrexprx I. taken and enjoyed by some Consent or Agreoment' expressly made or given 7 
for that purpose by Deed or Writing. — 


Ln Claims of 2. And be it further enacted, That no Claim which may be lawfully —— 





hp uri 


Duchy of Cornwall, or being the Property of any Ecclesiastical or Lay Person, 
ot Body Corporate, when such Way or other Matter as herein last before = 
mentioned shall have been actually enjoyed by any Person claiming Right 
thereto without Interraption® for a full Period of Twenty Years, shall bei Toa 
defeated or destroyed by showing only that such Way or other Matter was  ěă 
first enjoyed at any Time prior to such period of Twenty Years, but never- 
theless such Claim may be defeated in any other way by which the same is 
now liable to be defeated ; and where such Way or other Matter as herein last 
before mentioned shall have been so enjoyed as aforesaid for the full period of 
forty years, the Right thereto shall be deemed absolute and indefeasible,* unless 
it shall appear that the same was enjoyed by some Consent or Agreement 
expressly given or made for that purpose by Deed or Writing. | 

3. And be it further enacted, That when the Access and Use of Light to 
and for any Dwelling-house, Workshop, or other Building shall have been 
actually enjoyed * therewith for the full Period of Twenty Years without Inter- 
ruption’ the Right thereto shall be deemed absolute and indefeasible,® any 
local Usage or Custom to the contrary notwithstanding, unless it shall appear 
that the same was enjoyed by some Consent or Agreement expressly made or 
given for that purpose by Deed or Writing.’ 

4. And be it further enacted, That each of the respective Periods of Years 
hereinbefore mentioned shall be deemed and taken to be the Period next 
before some Suit or Action wherein the Claim or Matter to which such Period 
may relate shall have been or shall be brought into question,'* and that no 
“Interreption.” Act or other Matter shall be deemed to be an Interruption ™ within the meaning 

of this Statute, unless the same shall have been or shall be submitted to or 
acquiesced in for One Year after the Party interrupted shall have had oi 
shall have Notice thereof, and of the Person making or authorizing the same 
to be made. © aa 
5. And be it further enacted, That in all Actions upon the Case and other 
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Pleadings, wherein the Party claiming may now by Law allege his F 
generally, without averring the existence of such Right from Tjgja*mmeme- 


rial, such general Allegation shall still be deemed sufficient, and 8 - S 
shall be denied, all and every the Matters in this Act mentioned and provided, 
which shall be applicable to the Case, shall be admissible in Evidence t = 
sustain or rebut such Allegation; and that in all Pleadings to Actions 





1 Supra, pp. 414, 466. 1 Supra, pp. 428, 429, 432. — * 
2 Supra, p. 463. 8 Supra, pp. 414, 415. a” 


- > Supra, pp. 428, 429, 452. ° Supra, pp. 414, 466. __ * 
* Supra, pp. 414, 415. ; 19 Supra, pp. 415, 434-0. 
* Supra, pp. 414, 466. | u Supra, pp. 428, 429, 432, 401 
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8 | 
| Trespass, and in all other pleadiAgs wherein, before the passing of this Act, it Arrano —— 
= ~- would haye been necessary to allege the Right to,have existed from Time A 
i immemorial, it shall be sufficient to allege the Enjoyment thereof as of aS aee 





Right by the Occupiers of the Tenement in respect whereof the same is oo 
claimed for and during such of the Periods mentioned in this Act as "may be — 
applicable to the Case, and without claiming in the Name or Right of the 1 a 
Owner of the Fee, as is now usually done; and if the other Party shall intend <i. 





to rely on any Proviso, Exception, Incapacity, Disability, Contract, Agreement, g = 
or other Matter hereinbefore mentioned, or on any Cause or Matter of Fact 

or of Law not inconsistent with the simple Fact of Enjoyment, the same shall ° 
be specially alleged and set forth in answer to the Allegation of the Party = 
claiming, and shall not be received in evidence on any general Traverse or 

Denial of such Allegation. 

6. And be it further enacted, That in the several Cases mentioned in and Presumption 
provided for by this Act, no Presumption shall be allowed or made in favour noh So ee | 
or support of any Claim, upon Proof of the Exercise or Enjoyment of the provided for. 

- Right or Matter claimed for any less Period of Time or Number of Years than : 
for such Period or Number mentioned in this Act as may be applicable to the A ia 
Case and to the Nature of the Claim." —— a 





J. Provided also, That the time during which any Person, otherwise Proviso for —— 
capable of resisting any Claim to any of the Matters before mentioned, shall Infants, &c. — E 
have been or shall be an Infant, Idiot, Non compos mentis, Feme Covert, or —— 
Tenant for Life, or during which any Action or Suit shall have been pending, —— 





and which shall have been diligently prosecuted, until abated by the Death 


of any Party or Parties thereto, shall be excluded in the Computation of the = | 
Periods hereinbefore mentioned, except only in Cases where the Right or — S| 
- Clafh is hereby declared to be absolute and indefeasible.* — 








8. Provided always, and be it further enacted, That when any Land or What time fa te: — — 
Water upon, over, or from which any such Way or other convenient Water- co anr — 
course or Use of Water‘ shall have been or shall be enjoyed or derived, hath Term rA or Fety — 
been or shall be held under or by virtue of any Term of Life, or any Term of Y by th vant to keke 

Years exceeding Three Years from the granting thereof, the Time of the ———— 
Enjoyment of any sugh Way or other Matter as herein last before mentioned, — 
— during the Continuance of such Term, shall be excluded in the Computation | * 
ot tile said Period of Forty Years, in case the Claim shall within Three Years _ 

next after the End or sooner Determination of such Term be resisted by any 
Person entitled to any Reversion expectant on the Determination thereof. ; t+, O 
9. Anit further enacted, That this Act shall not extend to Scotland or Not to tend 
 Cireland]. 2 — 
10. And be it further enacted, That this Act shall commence and take commencement 
l elect oni the First Day of Michaelmas Term now next ensuing. b fae 
— $ oe se h 

























= Ll And be it further enacted, That this Act may be amended, altered, or 


——— 


repealed pene this present Session of Parliament. 








* Supra, p. 438. 
* Extended to Ireland by Act 21 € 22 
Vict., c. 42. 
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— APPENDIX IL. 


Act XIV of 1859,' Section I, Clause 12. 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN Counom. 
[| Received the assent of the Governor-General on the 4th May, 1859.) 












i) An Act to provide for the Limitation of Suits. 
iy -TTR Waenreas it is expedient to amend and consolidate the laws relating to 
ie limitation of suits; It is enacted as follows :— 

— 1. No suit shall be maintained in any Court of J udicature within any pi 


of the british territories in India in which this Act shall be in force unless t 
same is instituted within the period of limitation hereinafter made — 
to a suit of that nature, any Law or Regulation to the contrary notwitl 
ing; and the periods of limitation, and the suits to which the same 
tively shall be applicable, shall be the following, that is to say :— 

E « . . . æ ‘ iP 
Clause 12. To suits for the recovery of immoveable property or of any 
interest in immoveable property to which no other provisio 10 
this Act applies—the period of twelve years from the | ime t 
cause of action arose.* 
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1 Supra, pp. 43, 442. : ? Ibid. 








APPENDIX III. — 


— ———— ——— — 


Act IX of 1871,' Sections 1, 24, 27 and 28, and Second Schedule, 
Articles 31, 32, 40, 118 and 148. 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


[Received the assent of the Governor-General on the 24th March, 1871.]} 


An Act for the Limitation of Suits and for other purposes. 
s WHEREAS it is expedient to consolidate and amend the law relating to the Preamble. 
limitation of suits, ppeals and certain applications to Courts; And whereas it 
is also expedient to provide rules for acquiring ownership by possession ; It is 
hereby enacted as follows :— 
1. This Act may be called “ The Indian Limitation Act, 1871:”’ Short title. 
dt extends to the whole of British India; but nothing contained in Sections Extent of Act. 
two and three or in Parts II and III applies— 
(a) to suits in8tituted before the first day of April, 1873, — 
(è) to suits under the Indian Divorce Act, — 
(c) to suits under Madras Regulation VI of 1831. l 
This Act shall come into force on the first day of July, 1871. — —— 
. -= * . . . ment. 
24. In the case oP a continuing nuisance a fresh fight to sue arises, and a Continuing 
- period of limitation begins to run, at every moment of the time during nuisance, 
— the nuisance continues.” 
27.* Where the access and use of light or air‘ to and for any building — 
bas been bly enjoyed therewith, as an easement, and as of right, without ca aes to ease- 
eo 





























= interrupticu, “and for twenty years, ve; * 
" and where any way or watercourse, or the use of any water, or any other — 
easement (whether affirmative orenegative*) has been peaceably and openly en- _. 
=~ joyed by any person claiming title thereto as an easement and as of right,’ eee ae — 
~ without interruption,* and for twenty years, oi EEN 
— — 
L. | — — i A 
4 Supra, pp. 43, 44, 45, 440, 444, 447, * Supra, p. 449. — — i 
AASTASI, 452, 453, 458, 463, 464. s Supra, p. 461. > — — 


Supra, p. 16. 
Supra, p. 451. 
Supra, p. 461. 


2 See Avp. IV as to corresponding 
~ section of Aca = of 1877 (s. 23), and 
a oe ee 
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g —— water, or other easement,shall be absolute and indefeasible. ; 2 
Each of the said periods of twenty years shall be taken to be a period 

ending within two years next before the institution of the suit wherein th he si 

claim to which such period relates is contested.’ _ — — | 


a Ezplanation.—Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the possession o — 
enjoyment by reason of an obstruction by the act of some person other than a 
the -laimant, and unless such obstruction is submitted to or acquiesced in or 
re one year after the claimant has notice thereof and of the person making o 
—— authorizing the same to be made.? 


è = “Apresvrx I, the right to such access and use of light“or air, way, wate x — | 
d = 


— Illustrations. 


—— (a) A suit is brought in 1871 for obstructing a right of way. The defendant 
Sell Ses admits the obstruction, but denies the right of way. The plaintiff proves that 
) the right was peaceably and openly enjoyed by him claiming title thereto as an 
easement and as of right, without interruption, from 1st January 1850 to lst 7 
January 1870. The plaintiff is entitled to judgment. s 
(b) In a like suit also brought in 1871 the plaintif merely proves that he 
enjoyed the right in manner aforesaid from 1848 to 1868, The suit shall be dis- 
missed, as no exercise of the right by actual user has been proved to have lokam 
place within two years next before the institution of the suit. 
(c) In alike suit the plaintiff shows that the right was peaceably and — 
enjoyed by him for twenty years. The defendant proves that the plaintiff on ona — 
occasion during the twenty years had asked his leave to enjoy the right. — 
suit shall be dismissed. k 


28.2 Provided that, when any land or water upon, over cz from which s 
easement (other than the access and use of light and air) * has been enjoyed ot 
derived has been held under or by virtue of any interest for life or any term 0 
years exceeding three years from the granting thereof, the time of the e 7 
ment of such easement during the continuance of such interest or term, s 
be excluded in the commutation of the said last-mentiored period of 
years, in case the claim is, within three years next after the determiz n ot 
such interest of term, resisted by the person entitled, on such determination 
to the said land or water.‘ = 

Illustration. — E 

A sues for a declaration that he is entitled to a right of way over B's la 
A proves that he has enjoyed the right for twenty-five years ; but B shows th 
during ten of these years C, a deceased Hindi. widow, had a life interest # 
land, that on C's death B became entitled to the land, — — 
after O's death he contested A’s claim to the right. The suit mint be dism 
as A, with reference to the provisions of ihis — nls ree 
for be hac years. 


* 
1 Supra, pp. 457, 458. ; er. 
? Supra, pp. 447, 449, 461. — s oe 
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@eacription of suit. a 





31. For obstructing a way or a | Two years. 
watercourse." 


32. For diverting a water- Ditto. 
40. For compensation for any Ditto. 


feasance, or misfeasance., in- 
dependent of contract and not 
herein specially provided for.? 





146. For declaration of right to 
an easement.* 


Period of limitation. | Time when period begins to run. 








The date of the obstruction. 


















The date of the diversion.” 






When the wrong is done or the 
default happens. 






































— APPENDIX IV. 


Act XV of 1877,' Sections 1, 3, 23, 26 and 27, and Second 
Schedule, Articles 36, 37, 38 and 120. 


PASSED BY THE GovERNOR-GENERAL OF INDIA IN CoUNCIL. 


[Received the assent of the Governor-General on the 19th July, 1877.) 


An Act for the Limitation of Suits, and for other purposes. 
SETRA Wunnuas it is expedient to amend the law relating tu the limitation of — E 
suits, appeals and certain applications to Courts; And whereas it is also ex- — 3J 
pedient to provide rules for acquiring by possession the ownership of — R n 
and other property; It is hereby enacted as follows :— 
Short title. 1. This Act may be called " The Indian Limitation Act, 1877." It — 
Extentof act. to the whole of British India*; but nothing contained in Sections two = 
qi or in Parts II and II applies— 
(a) to suits under the Indian Divorce Act, or 
(ò) to suits under Madras Regulation VI of 1831; 
And it shall come into force on the first day of Ootober, 1877. 
8. In this Act, unless there be something PRUSS in the sujet 
context— t — 
“easement” includes also a right, not arising from "ental by whi ich 
one person is entitled to remove and appropriate for his own profit any g 
of the soil belonging to another, or —— growing in, or attached to, 
subsisting upon, the land of another?: Beer 
23. In the case of a continuing — of contract and inkes of 8 F 
continuing wrong independent of contract, a fresh period of limitation t ns 
to run at every moment of the time during which the breach or the wre 
as the case may be, continues.* ju j 
26.5 Where the access and use of light or air to and for any t 




















— — — 


1 See supra, pp. 43, 44, 45, 46, 49, 50, 
51, 53, 444, 447, 448, 453, 458, 463, 


$ Supra, p. 47. 
3 See supra, pp. 6, 7, 43, 44, 45, 49, 
51, 53, 208, 214, 220, 226, 242, 448, 465. 


- 


* 








have been peaceably‘ enjoyed * therewith, — — * and as of right,‘ 
without igterruption,’ and for twenty years," 


and where any way or watercourse, or the use of any water, or any other | 


easement (whether affirmative” or negative *) has been peaceably and,openly ® 
enjoyed” by any person claiming title thereto as an easement and as of 
right," without interruption,” and for twenty years, 

the right to such access and use of light or air, way, watercourse, use of 
water, or other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution gf the suit wherein the 
claim to which such period relates is contested."* 


Explanation.-Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the posséssion or 
énjoyment by reason of an“obstruction by the act of some person other than 
the claimant,'‘ and unless such obstruction is submitted to or acquiesced in 
for one year after the claimant has notice thereof and of the person making 
or authorizing the same to be made." 


Tilustrations. 

(a) A suit is brought in 1831 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way. The plaintif proves that 
the right was peacedBiy and openly enjoyed by him, claiming title thereto as an 
easement and as of right, without interruption, from 1st January, 1860 to 
Ist January, 1850. The plaintiff is entitled to judgment. 

(6) Ina like suit also brought im 1881 the plaintiff merely proves that he 
enjeyed the right in manner aforesaid from 1558 to 1878. The suit shall be 
dismissed, as no exercise of the right by actual user'* has been proved to have 
taken place with? two years next before the institution of the suit. 

(c) In a like suit the plaintiff shows that the right was peaceably and openly 

enjoyed by him for twenty years. The defendant proves that the plaintif on one 
occasion during the twenty years had asked his leave to enjoy the right. The 
swit shall be ee 
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37. For compensation for Three years. 
obstructing a way or water- | 
course.’ 




















of any interest for life or any term of years exceeding three years — an 
granting thereof, the tiine of the enjoyment of such easement during ¢ 
continuance of such interest or term shall be excluded in the computatic 
of the said last-mentioned period of twenty years, in case the claim is 
within three years next after the determination of such interest er orm, i 
resisted by the person entitled, on such determination, to the said land 0 
water.' 


* 


a_i 


P 
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Illustration. 


A sues for a declaration that he is entitled to a right of way over B's lai 

A proves that he has enjoyed the right for twenty-five years ; but B shows t 
during ten of these years C,a Hindu widow, had a life-interest in the land, tha 
on C's death B became entitled to the land, and that within two years after C C's 
death he contested A’s claim to the right. The suit must be dismissed, as a 
with reference to the provisions of this section, has only proved enjoyment fe 
fifteen years. 
+ + = = > = > 
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SECOND SCHEDULE. 


First Division: Suits. 





& — 
Period of limitation. | fime from ———— iin F. 








Description of sult. 
— ey — 
36. For compensation for any | Two years, When the malf 
malfeasance, misfeasance or feasance or nonfe 
uonfeasance independent of | place. 


contract and not herein | 
specially provided for.* 


The date of the obstruction. 


| ; F. 
38. For compensation for divert- | Ditto. The date of the diversion. 
ing a watercourse.‘ | ee 
120. Suit for which n —— Six years, When the right to sue ' , 
of limitation is prov 
where in this schedule.’ 
1 Supra, p. 464. 4 Ibid. “+ 
2 Supra, pp. 45, 49, 50, 51, 53, 448, 5 Supra, pp. 45, 49, 50, 51, 58, 5 
— 649, 650. —— pe 
s Ibid. es À r } Sa a 
; i — 
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APPENDIX V. Pea 
Ga 
EE — 
The Specific Relief Act, 1877 (I of 1877),' 
Sections 3, 5(c), 6 and 52-57. 
PASSED BY THE GOVERNOR-GENERAL OF INDIA IN CoUNCIL. — 
Á — [Received the assent of the Governor-General on the Tth February, 1877.) 
—— 
ee” as J 
a E es . 
` Tae eee - 
— PRELIMINARY. * 
— yr — I E . . : 
B. In this Act, unless there be something repugnant in the subject or 
— context, “ obligajjon ” includes every duty enforceable by law. 
oe: — — . a =. - - g 
6. Specifio _ is — 
am) (ep by ————— a party — — that which he is under an obligation, 
uE not to do. 2 3 = pe 
TE our Oy 








— |" @ Specific relief granted under clause (e) of Section 6 is is called preventivo — 





PART II. 





Chapter IX.—<Of Tijunctions Generally. 
ait is granted at the dortion of tho Court by in 








 Aprexnix V. 


Temporary 
injunctions 
injunctions. 








= (a) where the defendant is trustee of the property for the plaintiff ; 
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53. Temporary injunctions are „such as ate to continue until a specined — 
time, or until the further order of the Court. They may be granted at ar * | 
period of a suit, and are regulated by the Code of Civil Procedure.' ES 

À perpetual injunction can only be granted by the decree made at h E 
hearing and upon the merits of the suit; the defendant is thereby perpetu liy a 
enjoined from the assertion of a right, or from the commission of an act, _ 
which would be contrary to the rights of the plaintiff.” 





ti su 


Chapter X.—Of Perpetual Injunctions. — 
J 


54. Subject to the other provisions contained in, or referred to by, this 
Chapter, a perpetual injunction‘ may be granted to prevent the breach ot 
an obligation existing in favour of the applicant, whether expressly or by 
implication. 

When such obligation arises from contract, the Court shall be guided by 
the rules and provisions contained in Chapter IT of this Act. 

When the defendant invades or threatens’ to invade the plaintiff's right 
to, or enjoyment of, property, the Court may grant a perpetual injunction in 
the following cases * (namely) :— E: 

i 

(b) where there exists no standard for —— F actual damage 
caused, or likely to be caused, by the invasion ; 

(c) where the invasion is such that pecuniary — would not 
aflord adequate relief ;* 

(d) where it is iets that pecuniary compensation cannot be got for 
the invasion ; ° 

(e) where the injunction is necessary to prevent a — — of pata — 
proceedings. 10 — 


EXPLAaNaTion.—For the purpose of this section a trade-mark is property. © By 


es 
E 


7 


Illustrations. 

* a è 7 s 5 - 

(h) In the course of A's employment asa vakil, certain f apers belonging to his 
client, B, come into his possession. A threatens to make these papers publie, ¢ 
to communicate their contents to a stranger. B may sue for an injunction to 
restrain A from so doing." 
(i) A is B's medical adviser. He demands money of B which B declines & 
pay. A then threatens to make known the effect of B's comsmuaTceastions te 
him asa patient. This is contrary to A's duty, and B may sue for a ant junc- i 
tion to restrain him from so doing. : = 


J 
— 
t i= 


1t Now Act V of 1908, repealing Act j ree pp. 626, 637. as! 
XIV of 1882, see App. X and supra, p. * Supra, p pp- 626, 627, 630. po 





615. meaning of ‘‘ adequate relief,” see p. 
? Supra, p. 625. °” Supra, pp. 626, 630. 
? Supra, p. 612. -19 Supra, pp. 195, 258, 293, 62% 
* Supra, pp. 625, et seq. i Supra, p. 637. — 


* Supra, pp. 625, 630. 2 Ibid. — E 


© Sipra, POIRA — 
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i | 
(j) A, the owner of two adjoining houses, lets one to B and afterwards lets the APPENDIX y$ 

other to @. A and C begin to make such alterations în the house let to C as will w * 

prevent the comfortable enjoyment of the house let to B. B may sue for an ee es 

injunction to restrain them from so doing." — 





+e 
G — 
> $ > . * re 
(p) The inhabitants of a village claim a right of — over A's land. Ina — 
suit against several of them, A obtains a declaratory decree that his land is 3 E 
subject to no such right. Afterwards each of the other villagers sues A for l 
obstructing his alleged right of way over the land. A may sue for an injunction — 
fo restrain them. 4 
> 5 - — — * - 

(r) A and B are in possession of contiguous lands and of the mines under- 
neath them. A works his mine so as to extend under B's mine and threatens to 
remove certain pillars which help to support B’s mine. B may sue for an 
injunction to restrain him from so doing.’ | 

(s) A rings bells or makes some other unnecessary noise so near a house as a 
to interfere materially and unreasonably with the physical comfort of the — 
occupier, B. B may sue for an injunction restraining A from making the 
noise.* 

(t) A pollutes the air with smoke so as to interfere materially with the 
physical comfort of B and C, who carry on business in a neighbouring house. 
"B and C may sue for an injunction to restrain the pollution. 2 


5 * — — — — 
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56. When, to prevent the breach of an obligation, it is necessary to com- Mandatory z 
the performance of certain acts which the Court is capable of enforcing, injunctions, | — 
the Court may in its discretion grant an injunction to prevent the breach * 

complained of, and also to compel performance of the requisite acts.“ 















Illustrations. 


(a) A, by new buildings, obstructs lights to the access and use of which B has 
acquired a right under the Indian Limitation Act,» Part IV. B may obtain an , 
oati; not onl? to restrain A from going on with the buildings, but also to — . => 
down so much of them as obstruct B's lights.* Se 
4 builds a house with eaves projecting over B's land. B may sue fran = — = 

injunction to pul doren, v0 much — —— nn 


. a —— 





56 py ee cannot be granted— 
_ (a) to stay a judicial proceeding pending at the institution of the suit in 
ge te walsh thé injunstion $ sought, unless sushi restmias is nesesaiey to 
_ prevent a multiplicity of proceedings ;* 
aranan a atime aac xe . 
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APPENDIX V, (c) to restrain persons from applytng to any legislative body ; E 
(d) to interfere with the public duties of any department of the Govern- | 
` ment of India or the Local Government, or with the sovereign acts — 
cape nf a Foreign Government; 
(e) to stay proceedings in any criminal matter; “ g 
- (f) to prevent the breach of a contract the performance of which would — 
| e not be specifically enforced ; 
(g) to prevent, on the ground of nuisance, an act of which it is not reason- 
oe r ^ ably clear that it will be a nuisance ; ? 
oR i (h) to prevent a contifuing breach in which the applicant has acquiesced ;* 
ire (i) when equally efficacious relief can certainly be obtained by any other 
— i usual mode of proceeding, except in case of breach of trust ; 
ie (j) when the conduct of the applicant or his agents has been such as to 
disentitle him to the assistance of the Court; ? 
(k) where the applicant has no personal interest in the matter. } 
a . ` . . . . E 

















57.‘ Notwithstanding section 56, clause (f), where a contract comprises 
“e an affirmative agreement to do a certain act, coupled with a negative agree- 
ment, expressed or implied, not to do a certain act, the circumstance that the : 
Court is unable to compel specific performance of the affirmative agreement 
shall not preclude it from granting an injunction to perform the negative” 
agreement; provided that the applicant has not failed to perform the contract 
so far as it is binding on him. * 













1 Supra, p. 630. * Supra, pp. 629, 635. tx z 
2 Supra, p. 635. + Supra, p. 626. — 
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APPENDIX VI. Ae oe 
ie © « 
Transfer of Propérty Act, 1882 (IV of 1882),' m 
Sections 6 (c), 8 and 43. * 
PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 
( Received the assent of the Governor-General on the 17th February, 1882.] — a 
— aa 
6. Property of any kind may be transferred, except as otherwise provided What What may be he at 
by this ae or by apy other * for = time —— in force: ae eS 8* 
d — SAF J 
(c) 7m easement cannot be — apart pe the — heritage. EE 
m - > - > æ. . t; 
S. Unless a different intention is expressed or necessarily implied, a Operation of a 
transfer of property passes forthwith to the transferee all the interest which transfer. ee re 
q the transferor i#then capable of passing in the property, and in the legal —— 
incidents thereof.’ — 
Such incidents include, where the property is land, the easements annexed — 
thereto.* feet 
—* ra ae 
ae Ses ea where a ‘iis a eae’ y 
ca — s. . - . * 3 — 
* F 43. Where a person erroneously represents that he is authorized to transfer 1 r a 


—* certain immoveable property, and professes to transfer such property for con- Umsuthorized 
siderat, such transfer shall, at the option of the transferee, operate on any s — Pea 
Fai "interest which the transferor may acquire in such property, st any tne — “$e 
= which the contract of the transfer subsists.’ 1 amk § 
~ Nothingin this section shall fmpair the right of transferees in good faith = 
~ for consideration without notice of the existence of the said option. Peay es = 
J vr 
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— basii - —— > i - ` — 
: — 2 pp. 9, 49, 50, 51, 63. 9 — Ibid. -a i 
— pp- 47, 49, 50, 51, 53. « Supra, p. $18, for the application of = 
ry — — 331. the same principle to the ease of an 
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— APPENDIX VII. 
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The Indian Easements" Act, 1882. 


CONTENTS. 
PREAMBLE, 
PRELIMINARY. 
SECTIONS. 
1. Short title. 
Local extent. š 
Commencement. 
2. Skvings. 
3. Repeal of Act XV of 1877, section 26 and 27. 


Chapter I..Of Easements generally. 


4. ** Easement ” defined. n 
Dominant and servient heritages and owners. 
5. Continuous and discontinuous, apparent and non-apparent, sasoments. 
6. Easement for limited time or on condition. * 
7. Easements restrictive of certain rights. 
(a) Exclusive right to enjoy. 
(5) Rights to advantages arising from situation. 






-= — 





Chapter II.—The Imposition, Acquisition and Transfer of Easemepts. — 

8. Who may impose easements. — 

9. Servient owners. p ome 
10. Lessor and mortgagor. eee 
11. Lessee. | 2 
12. Who may acquire easements. | — 
18. Easements of necessity and quasi-easements. kee 
14. Direction of way of necessity. a 
=== I5. Acquisition by prescription. a 
16. Exclusion in favour of reversioner of servient heritage. * 














a rer -S Éo r 
~= 17. Rights which cannot apt ee" by prescription. - = 
aig ioe. — F— 
— Customary easements. | ae 
— 18. uS * oa — y 
— ——— — — 

7. ee ee tb. 7 —— dns — 
aS Se — — — l — ahaa ae — * 


sa vee © b b x , "y —— b 
4 Á z ae: , wa ; » _ > r — i Ag á * — wi * ` -N *— J p) — 7 h J g L - 
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7 5 7 bd — 
a — a 
- — 
— 
‘Chapter ILI.—The Inciaénts of Easements. Arpesprx VIe oe 
SECTIONS. -o * 
20. Rules controlled by contract or title. : vie 
Incidents of customary easements. - | — 
21.“Bar to use"unconnected with enjoyment. —— 
22. Exercise of easement. en 
Confinement of exercise of easement. * — 
23. Right to alter mode of enjoyment. te 
24. Right to do acts to secure enjoyment. o*t 7 
Accessory rights. n $ 
25. Liability for expenses necessary for preservation of easement. — 
26. Liability for damage from want of repair. 
27. Servient owner not bound to do anything. 


28. Extent of easements. n 
Easement of necessity. ; 
Other easements— — 

(a) right of way ; mgt 
(ò) right to light or air acquired by grant ; a 
(c) prescriptive right to light or air; * 
(d) prescriptive right to pollute air and water: — 
(e) other — a rights. +a 

29. Increase of easement. 

30. Partition of dominant heritage. - 

31. Obstruction in case of excessive user. 


— — = — — 


bad 
Chapter IV.—The Disturbance of Easements. 
32. Right to enjoyment without disturbance. 
33. Suit for disturbance of easement. ee 
84. When cause of action arises for removal of support. | oe 
35. Injunction to restrain disturbance. — 
36. Abatement af obstruction of easement. . 


( 
` è i a e S 
a 4+ oe F9 
ae” ein) F a 
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Chapter V.—The Extinction, Suspension and Revival of Easements. 
sT by dissolution of right of servient owner. 


> 
































j 
aaa Smctrons. i 
i f O Tror VII 48. Extinction of accessory rights. 
ar — 49. Suspension of easement. 
pE 50. Servient owner not entitled to require continuance. 
; Cotapensation for damage caused by extinguishment. 
=. i 51. Revival of easerients. 
ae. S 
cart : à 
Dae | | Chapter VI.—Licenses. 
— 59. “ License" defined. 
— he 58. Who may grant license. 
eg 54. Grant may be express or implied. 
— 55. Accessory licenses annexed by law. 
— 56. License when transferable. 
— 57. Grantor's duty to disclose defects. 
, 58. Grantor's duty not to render property unsafe. 


59. Grantor's transferee not bound by license. 

60. License when revocable. 

61. Revocation express or implied. 

62. License when deemed revoked. 

63. Licensee’s rights on revocation. — 
64. Licensee's rights on eviction. 


~~ 


Act No. V of 1882.' 
oe (AS AMENDED BY Act XII or 1891). +» 









EEES PASSED BY THE GoveRNOR-GENERAL OF INDIA IN Comen. 
ee [Received the assent of the Governor-General on the 11th February, 1882) 
—— 


Wa a’ P 
RE m 


— 


An Act to define and amend the law relating to Easements and Licenses: 
WHEREAS it is expedient to define and amend the law relatingto E: Jasements 
and Licenses ; It is hereby enacted as follows :— -a 
; — — | PRELIMINARY. = <a 
h or e 1. This Act may be called “ The Indian Easements Act, 1882”: 
ocal exte It extends to the territories respectively administered ay the Gc —J € 














© gunn gen a a a plement pp. 687, 766; and ii a 
Bill which became Act V of Supplement, p. 172. The Act bas 
see Gazette of India, 1880, Pt. V,- extended under s. — 
Besa Bee at — Se eee 8 * : 
Gielen dae sateen Soe ‘Scheduled District of . mer-Merwa 
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Madras in Council and the Chief Commissicners of the Central Provinces and Arrenvix VII. e 
Coorg i : ° — 


and it shall come into force on the first day of July, 1882. — pris 


2. Nething herein contained shall be deemed to affect any law not hereby Savings. 
expressly repealed; or to derogate from— i - 

(a) any right of the Government to regulate the collection, retention and b 
distribution of the water of rivers and streams flowing in natural 
channels, and of natural lakes and ponds, or of the water flowing, 
collected, retained or distributed in or by any channel or other work 
constructed at the public expense for irrigation ; 

(5) any customary or other right? (not being a license) in or over immove- 
able property which the Government, the public or any person may 
possess irrespective of other immoveable property; or 

(c) any right acquired, or arising out of a relation created, before this Act 
comes into force. 

3. Sections 26 and 27 of the Indian Limitation Act, 1877, and the BepealotAct 
definition of “easement ™ contained in that Act, are repealed in the terri- sections 26 — 
tories to which this Act extends.” All references in any Act or Regulation to ®4.27. 
the said sections, or to sections 27 and 28 of Act No. IX of 1871, shall, in such > 
territories, be read ag made to sections fifteen and sixteen of this Act. F 








Chapter I.—Of Easements generally. — i 
2 An easement is a right which the owner or occupier of certain land ‘ Easement” te 
possesses, as such,for the beneficial enjoyment of that land, to do and continue ae ‘ — 
to do something, or to prevent and continue to prevent something being done, ee 
in or upon, or in respect of, certain other land not his own.‘ — 
The land for the beneficial enjoyment of which the right exists is called Dominant and  — 
the dominant heritage, and the owner or occupier thereof the dominant poem ot. 
owner; the land on, which the liability is imposed, is called the servient a ie elie 
l — and the owngr or occupier thereof the servient owner.* — ar 
; ion. —In the first and second clauses of this section, the expression 855 č < 
“land includes also things permanently attached to the earth: the expression — 
“ beneficial enjoyment ” includes also possible convenience, remote advantage, 
and even a mel} amenity”; and the expression “to do something” includes 
removal and appropriation by the dominant owner, for the beneficial enjoyment 
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~ | The Act was, extended to the terri- 466, 567, 648. 
z: tories respectively administered by the ə ? Supra, p. 205. i 


— Governor of Bombay in Council amd the 3 Supra, pp. 7, 43, 45, 465. E 
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— VU. of the dominant heritage, of any- part of the soil of the — heritage 
or anything growing or suosisting thereon.' 


Illustrations. 

(a) A, as the owner of a certain house, has a rignt of way thither over his 
neighbour B's land for purposes connected with the beneficial enjoyment of the 
house. This is an easement. 

(ò) A, as the owner of a certain house, has the right to go on his neighbour 
B's tand, and to take water for the purposes of his household out of a spring ` 
therein. This is an easement. 

(e) A, as the owner of a certain house, has the right to conduct water from B's 
stream to supply the fountains in the garden attached to the house. This is an 
easement," 

(d) A, as the owner of a certain house and farm, has the right to grazea 
certain number of his orn cattle on B's field, or to take, for the purpose of being 
used in the house, by himself, his family, quests, lodgers and servants, water or 
fish out of C's tank, or timber out of D's wood, or to use, for the purpose of 
manuring his land, the leaves which have fallen from the trees on E’s land. 
These are easements.’ 

(e) A dedicates to the public the right to occupy the surface of certain land for 
the purpose of passing and re-passing. This right ts not an-asement.* 

(f) A is bound to cleanse a watercourse running through his land and keep 
it free from obstruction for the benefit of B, a lower riparian owner. This is not 
an easement.’ 


Contingoes and 5. Easements* are either continuous or discontinuous, apparent or nên- 
discontin ovens, apparent.’ 


nen-apperent, —— A continuous easement is one whose enjoyment is, or may be, continual 
— without the act of man.’* 
A discontinuous easement is one that needs the act of man for its : 

geo * 


An apparent easement is one the existence of which is shown by some 
permanent sign which, upon careful inspection by a competent person, would = 
be visible to him." i z j 

A non-apparent easement is one that has no such sigu.'? 3 












Illustrations. — 
(a) A right annexed ™ to B's house to receive light by the windows without 
obstruction by his neighbour A. This is a continuous easement." 





wi, * 





— Supra, pp. 16, 17. 

at 19 Supra, pp. 16, 69, 206, 309. 
i u Supra, pp. 16, 101, 102. 
— i2 Supra, pp. 17, 309, 367, 368, 
A ae 13 Supra, pp. 17, 206. : 
— “a l4 Supra, p. 808. 
Bac 1s Supra, pp. 17, 69, 309. 








9 
ne A 4 
( 
> . 
(5) A right of way annered "to A's house over B's land. This ts a discon- Aprrespix Vile 
tinuous easement.? — 


(c) Rights annexed’ to A's land to lead water thither across B's land by an 
aqueduct and to draw off water thence by a drain. The drain would be dis- 
coveredy upon careful es Say by a person conversant with such® matters. 
These are apparent easements.‘ 

(d) A right annered* to A's house to prevent B from building on his own 
land. This ts a non-apparent easement." 

















6. An easement may be permanent, or for a term of years or other limited Basement for 


period, or subject to periodical interruption, or exertisable only at a certain 
place, or at certain times, or between certain hours, or for a particular 
purpose, or on condition that it shall commence or become void or voidable on 
the happening of a specified event or the performance or non-performance of 
a specified act.’ 


7. Easements are restrictions of one or other of the following rights Easements 


(namely) :— 


(a) The exclusive right of every owner of immoveable property (subjeot to Exclusive right 


any law for the time being in force) to enjoy and dispose of the same and all © 
products thereof and accessions thereto.’ 


(6) The right of every owner of immoveable property (subject to any law High 
for the time being in force) to enjoy without disturbance by another the arisi ising from 


natural advantages arising from its situation.’ ° 


IUustrations of the Rights above referred to. 


aia) The exclusive right of every owner of land in a town to build on such 
land, subject to qny municipal law for the tims being in force."* 
(b) The right of every owner of land that the air passing thereto shall not be 
unreasonably polluted by other persons." 
(c) The right of every owner of a house that his physical comfort shall not be 
interfered with materially and unreasonably by noise or vibration caused by any 
other person.'* 


(d) The right of every owner of land to so much light and air as pass 


veP tically thereto.” 
(e) The right of every owner of land that such land, in its natural condition, 
shall have the support naturally rendered by the subjacent soil of another 


— > 


Real de tos the clin wield elias eae 


` not subjected to artificial presyyre; and the“ subjacent and adjacent soil" 





1 Supra, p- 208. ° Supra, pp. 24, 25, 57, 69, 103, 106, 
2 Supra, p. 17. ~- 4 10%, Wee; 191, 260, 283, 284, 285, 287. — 
2 Supra, p. 308. ry 1® Supra, p. 69. * 


12 Supra, pp. 57, 189, 191. 
13 Supra, pp- 24, 57, 258. 











* Supra, p. 309, 367, 368. "i Supra, pp. 57, 189, 191,260, < 


14 Supra, pp. 24, 57, 167,298. — 


limited time or 
on condition. 7 | 
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mentioned in this iliustration means such sot. only as in tts natural condition 
would support the dominont heritage in tts natural condition.’ — 
(f) The right of every owner of land that, within his own limits, the — 


which naturally passes or percolates by, over or through his land shall not, — 
so passing or percolating, be unreasonably polluted by other gersons⸗ 


a . 
a pa 


(g) The right of every owner of land to collect and dispose within his own w 


limits of all water under the land which does not pass in a defined channel — 
all water on its surface which does not pass in a defined channel.’ 
th) The right of every owner of land that the water of every natural — 





allowed by other persons to flow within such owner's limits without interruption 





and without material alteration in quantity, direction, force or temperature *; the — 


right of every owner of land abutting on a natural lake or pond into or out of 
which a natural stream flows, that the water of such lake or pond shall be 
allowed by other persons to remain within such owner's limits without material 
alteration in quantity or temperature.° 

(i) The right of every owner of upper land that water naturally rising in, 
or falling on, such land, and not passing in defined channels, shall be allowed by 
the owner of adjacent lower land to run naturally thereto." 

(j) The right of every owner of land abutting on a natural stream, lake or 





pond to use and consume its water for drinking, household purposes and water- ss 


ing his cattle and sheep ; and the right of every such owner to use and consume 






the water for irrigating such land, and for the purposes of any manufactory | 3 


situate thereon, provided that Ba does not thereby cause material injury to other — 
luke owners.’ 
Ezplanation—A natural stream is a stream, whether permanent or iter- 


mittent, tidal or tideless, on the surface of land or underground, which flows z 
the operation of nature ney and in a natural and known course." 








Chapter IIT.—The — Acquisition and — of Easements. 


the extent, in and to which he may transfer his interest in the — 57 — 
which the liability is to be imposed. a 


which passes by, through or over his land in a defined natural channel shall wA 
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Mlustrations. — ae 


(a) A is tenant of B's land under a lease for an unexpired term of t 
years, and has power to transfer his interest under the lease. A may im} 
easement on the land to continue during the time that the lease exists or or a 
_ shorter period. a | 

- (b) A istenant for his life of certain land with remainder D B ¢ 


— 
ey 


_ © Supra, pp. 57, 119, anae. a 
1 Supra, pp. 57, 269, 274, 27 





A cannot, unless with B's consent, impose an easement thereon which will APPENDIX VIF. 

continue after the determination of his life“interest.', = 
(c) A, B and C are co-owners of certain land. 4 cannot, without the consent 

of B and C, impose an easement on the land or on any part thereof. 


(d) A and B gge lesseas of the same lessor, A of a field X for a thm of five i 
years, and B of a field Y for a term of ten years. A's irterest under his lease is > 
transferable; B's is not. A may impose on X, in favour of B, a right of way . z 
terminable with A's lease. p 


9. Subject to the provisions of section eight, a servient owner may ifapose @ervient 
on the servient heritage any easement that does not lessen the utility of the °¥°*™ 
existing easement. But he cannot, without the consent of the dominant ə 
owner, impose an easement on the servient heritage which would lessen such 
utility.” 

Illustrations. 

(a) A has, in respect of his mill, a right to the uninterrupted flow thereto, 
from sunrise to noon, of the water of B's stream. B may grant to C the right to 
divert the water of the stream from noon to sunset: provided that A's supply is 
not thereby diminished.* 

(6) A has, in respect of his house, a right of way over B's land. B may 
grant to C, as the,guner of a neighbouring farm, the right to feed his cattle on 
the grass growing on the way: provided that A's right of way ts not thereby 
obstructed.’ 


10. Subject to the provisions of section eight, a lessor may impose, on the Lessor and 
paoperty leased, any easement that does not derogate from the rights of the mortgagor. 
lessee as such, and a mortgagor may impose, on the property mortgaged, any 
easement that Voes not render the security insufficient. But a lessor or 
mortgagor cannot, without the consent of the lessee or mortgagee, impose any 
other easement on such property, unless it be to take effect on the termination 
of the lease or the redemption of the mortgage." | 
Ezplanation.—aA security is insufficient within the meaning of this section a 
unless the value of the mortgaged property by one-third, or, if con- io — 
sisting of buildings” exceeds by one-half, the amount for the time being due pS E 


11. No lessee or other person having a derivative interest may im 

















— af hae ove Seterest, or in derogation of the right of 
the superior proprietor.’ on ; 3 

- 12. An casement may be acquired by the owner of the immoveable w 
property for the beneficial enjoyment of which the right is created, or on his 
behalf, by any person in possession of the same.* 











s T i 
> mor 
' Supra, p. 597. s Ibid. l | 
* Ibid. * Supra, pp. 311, 587. 





* Supra, p19. ~ “~~ 
* Ibid. 
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One of two or more co-owners of immove@dle property may, as such, with — 
or without the consent af the other or others, acquire an easemeng for the 
beneficial enjoyment of such property.’ ee 

No of immoveable property can acquire, for the beneficial enjoyment ~~ 
of other property of his own, an easement in og over the pgopersy = 
comprised in his lease™ T — 

13. Where one person transfers or bequeaths immoveable property © = 
another, !— * 

(® if an easement in other immoveable property of the transferor oF = 
testator is necessary fof enjoying the subject of the transfer or bequest, the 7 
transferee or legatee shall be entitled to such easement :* or 

(è) if such an easement is apparent and continuous and necessary for 
enjoving the said subject as it was enjoyed when the transfer or bequest took 
effect, the transferee or legatee shall, unless a different intention is expressed 
or necessarily implied, be entitled to such easement ; * | 

fe) if an easement in the subject of the transfer or bequest is necessary 
for enjoying other immoveable property of the transferor or testator, the 
transferor or the legal representative of the testator shall be entitled to such 
easement ;* or 

(@) if such an easement is apparent and continuous and necessary for 
enjoving the said property as it was enjoyed when the transfer or bequest 
took effect, the transferor, or the legal representative of the testator, shall, 
unless $ different intention is expressed or necessarily implied, be entitled 
to such easement.’ — 

Where a partition is made of the joint property of several persons,— | 

fe} if an easement over the share of one of them is necessary efor 
enjoying the share of another of them, the latter shall be entitled to such 
easement," or > | 

(7) if such an easement is apparent and continuous and necessary for mma 
enjoying the share of the latter as it was enjoyed when the partition took 
effect, he shall, unless a different intention is expressed or necessarily implied, ~~ 
be entitled to such ment.” = 

The easements mentioned in this section, clauses (a), fc) and (e), are called a 
easements of necessity." ° ae 

Where immoveable property passes by operation of law, the persons from é 
and to whom it so passes are, for the purpose of this section, to be deemed, — 
respectively, the transferor and transferee. eo 
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Illustrations. g 

(a) A sells B a field then used for agricuÑural purposes only. Itis 
sible except by passing over A's adjoining land or by trespassing on the 
———— et 


— ö— 





=e 








! Supra, p- Sil. 
* Supra, pp. $12, 452. 
* See the comments on this section, 
supra, pp. 308, 309, 310. - | 
* Supra, pp. 21, 332. 
* Supra, pp. 23, 900, 340, 342, 345, ° Supra, pp. 21, 
° — ee 
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Stranger. B is entitied to a right of way for aiar aaia purposes only, over ArrExbix Vile 


A's adjoming land to the field sold." 

(ò) A, the owner of two fields, sellis one to B, and retains the other. The 
field retained was at the date of the sale used for agricultural purposes only 
and is inaccessibla excepQ by passing over the field solq to B. A is entitled 
to a right of way, for agricultural purposes only, over B's field to the field 
retained.” 

(c) A sells Ba house with windows overlooking A's land, which A retains. 
The light which passes over A's land to the windows ts necessary for enjoying the 
house as it was enjoyed when the sale took effect. Bis entitled to the light, and 
A cannot afterwards obstruct it by butlding on his land.* 

(d) A sells B å house with windows overlooking A's land. The light passing 
over A's land to the windows is necessary for enjoying the house as tt was enjoyed 
when the sale took effect. Afterwards A sells the land to C. Here C cannot 
obstruct the light by building on the land, for he takes tt subject to the burdens 
to which it was subject in A's hands.‘ 

(e) A is the owner of a house and adjoining land. The house has windows 
overlooking the land. A simultaneously sells the house to B and the land to C. 
The light passing over the land is necessary for enjoying the house as it was 
enjoyed when the sale took effect. Here A impliedly grants B a right to the 
light, and C takes the land subject to the restriction that he may not build so as 
to obstruct such ligké.* 

(f) A is the owner of a house and adjoining land. The house has eindows 
overlooking the land. A, retaining the house, sells the land to B, without 
5 reserving any easement. The light passing over the land is 

Jor gp joying the house as it was enjoyed when the sale took effect. A is entitled 

light, and B cannot build on the land so as to obstruct such light." 

(g) A, the owner of a house, sells B a factory built on adjoining land. B is 
entitled, as against A, to pollute the air, when necessary, with smoke and vapours 
from the factory.’ 

(ñ) A, the owner of two adjoining houses, Y and Z, sells Y to B, and retains 
Z. Bis entitled to the benefit of all the gutters and drains common to the two 
houses and necessaryafor enj Y as it was enjoyed when the sale took effect, 
and A is entitled to thabenefit of all the gutters and drains common to the two 
hous and necessary for enjoying Z as it was enjoyed when the sale took 
effect.* 

(i) A, the owner of two adjoining buildings, sells one to B, relitieinig: tts 
other. © is entafled to a right to lateral support from A's building, and A is 
entitled to a right to lateral support from B's building.’ 

(j) A, the owner of two adjoining buildings, sells one to B and the other to C. 
C is entitled to —— — B's building, and B is entitled to lateral 
support from C's building.'* 

(k) A grants4ands to B for the purpose of building a house thereon. B is 





~ 





— 
— Vil 











enirtied to swok amount of lateral awd subjacent — (en A = 
necessary for the safety of fae house.’ — 

the Land Acywisition Act, 1870," a Reibeay Compay a z 
aogueres @ portion of B's land for the purpose of making a siding. The Company 
 eeiitied © suck aepent of lateral support from R's adjeining land as is | 
essentwal for the safety of the siding. pa 

(mt) Owing i the partition of jount property, 4 becomes the owner of an upper ) 
room im a building. end B becomes the owner of the portion of the building = 
wam@ivately beneath ii. A is entitled f such amount of vertical support from | 
B's portion as is essenhe! for the safety of the upper room. 

(=) A bis a house and grounds fo B for a particular business. B has no 
access & them other than by crossing A's land. B is entitled to a right of way 
over thet lend switeble to the business fo be carried on by B in the house and 
grommds.' 


14. When {a right) * to a way of necessity is created under section thirteen, 
the transferor, the legal representative of the testator, or the owner of the 
share over which the right is exercised, as the case may be, is antitled to set 
out the war; bat it must be reasonably convenient for the dominant owner." 

When the person so entitled to set out the way refuses or neglects to do 
so, the dominant owner may set it out." 











15.*, Where the access and use of light or air® to and for any building 
have been peaceably enjoyed ™ therewith, as an easement, without inter- 
ruption, and for twenty years, 

and where support from one person’s land, or things affixed thereto, hav | 
heen peaceably received by another person's land subject to artificial pressffre, ~~ 
or by things affixed thereto, as an easement, without intefruption, and for a 








years, = 

and where a right of way or any other easement has been aren —— 
openly enjoyed by any person claiming title thereto, as an easement, and as of 

—— — 





right," without interruption, and for twenty years, 
the right to such access and use of light or air, suppogt or other easement — = 
shall be absolute. 4 — 
Each of the said periods of twenty years shall be“ taken to be a Dat —F — 
ending within two years next before the institution of the suit wherein 
> omagan arakit E E — 
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E SN a + Suproy pp. 247,418, 468, 609, GLL 
> Sa new the lant Acqukition Act Supra, pp. 95, 98; 90 BIN SE 
(l of 1804), by which Act X of 1870 has 466. The words "a ot A pp 
in the corresponding 
of Indian Limitation XV of 18 
supa, pp- 448, 452, 453, and ae 
They are omitted from s. 3 of th 
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Explanation I.—Nothing is an enjeyment within the méaning of this Arrexotx vu. 
section*vhen it has been had in pursuance of an agreement with the owner 
or occupier of the property over which tho right is claimed, and it is apparent 
from the agreement that such right has not been granted as an earement, or, 
if gr@mted as anmeasement, that it has been granted for a limited period, or 
subject to a condition on the fulfilment of which it is to cease." 


Explanation IT.—Nothing is an interruption within the meaning of this * 
section unless where there is an actual cessation of the enjoyment by reason 
of an obstruction by the act of some person other than the claimadnt,? and” 
unless such obstruction is submitted to or acquiesced in for one year after the 
claimant has notice thereof and of the porson making or authorizing the same i 
to be made.’ 


Explanation ITT.—Suspension of enjoyment in pursuance of a contract 
between the dominant and servient owners is not an interruption within the 
meaning of this section.‘ 


Explanation IV.—In the case of an easement to pollute water, the said 
period of twenty years begins when the pollution first prejudices perceptibly 
the servient heritage.’ 

When the property over which a right is claimed under this section 
belongs to Government this section shall be read as if, for the word “ twenty 
years,” the words “‘ sixty years” were substituted.* > 

Illustrations. 


(a) A swit is brought in 1883 for obstructing a right of way. The defendant 
Amits the obstruction, but denies the right of way. The plaintiff proves that 
the right was peaceably and openly enjoyed by him claiming title thereto, as i 
an easement, and as of right, without interruption, from 1st January, 1862, to — 
ist January, 1882. The plaintiff is entitled to judgment. 
(ò) In a like suit the plaintiff shows that the right was peaceably and openly 
enjoyed by him for twenty years. The defendant proves that for a year of that 
time the plaintif f = entitled to possession of the,servient heritage as lessee — 
The suit shall be dismissed, forthe ` — 


thereof and enjoy | 
right of way has no? been enjoyed “ as an easement” for twenty years. > <a 

(c) In a like suit the plaintiff shows that the right was peaceably and openly — 
enjoyed by him for twenty years. The defendant proves that the plaintiffonone — — 
occagioen during the twenty years had admitted that the user was not of right and —— 2 


asked his ledte to enjoy the right. The suit shall be — — = Eo | 


1 we? ee 









way has not been enjoyed “ as — " for twenty years. 
16.’ Provided that, when any land upon, over or from which any easement — 


has been enjoyed * or derived has been held under or by virtue of any interest fvour of 


for life or any term of years exceeding three years from the granting thereof, of servient — 
the time of the enjoyment ofsuch easement during the continuance of such tage. — 


LLL a — — —— 
— ———— 
2 Supra, p. 429 
* Supra, p. 447. —— 
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Da Afrexmx VIL interest or term shall be excluded in the cémputation of the said — 

x mentioned period of twenty years, in case the claim is, within thres .year k 





next after the determination of such interest or term, resisted by the — 
entitled, op such determination, to the said land.' 

— r» e: of 9 

e Tilustration. ig 

ei A sues for a declaration that he is entitled to a right of way over B's land. q 

A proves that he has enjoyed the right for twenty-five years; but B shows that — 

+luringrten of these years C had a life-interest in the land ; that on O's death B 








— became entitled to the land; and that within two years after C's death he 
* me, 4 contested A's claim to the right. The suit must be dismissed, as A, with a 
= reference to the provisions of this section, has only proved enjoyment for 


17. Easements acquired under section fifteen are said to be acquired by“ 
prescription, and are called prescriptive rights. 

None of the following rights can be so acquired :— 

(a) a right which would tend to the total destruction of the subject of the 
right, or the property on which, if the acquisition were made, liability would 
be imposed : * 

(ò) a right to the free passage of light or air to an open space of 
ground ; ° 

(c) a right to surface-water, not mri in a stream and not permanently — 
collected in a pool, tank or otherwise ; +3 y 

(d) a right to underground water not passing in a defined channel.* | 


s  Castemary 18. An easement may be acquired in virtue of a local custom.‘ — 
aoe easements are called customary easements.’ — 





—— * 
(a) By the custom of a certain village every cultivator of village land is 
entitled, as such, fo graze he: cattle on the common pasture., A having b 
~ the tenant of a plot of uncultivated land in the village breaks up and 
that plot. He thereby acquires an easement to graze his cattle in accordane 
the custom.* | 
2,2 ae (ò) By the custom of a certain town no owner or occupier of a house can op 
=, G new window therein so as substantially to invade his neighbour's priva 
- a builds a house in the town near B’s house. A thereupon acquires an 
ae that B shall not open new windows in his house so as to command a view o, t 
= >  põrlions of A's house which are ordinarily — aita 
* er ee ee 

















— je: f t For the effect of the corres 
_ Section of the Prescription Act (s. 8), see 





> Supa, pp. 120, et seq. Ee i 
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19. When the dominant heritage <s transferred or devolves, by act of AppexDIx VAL 
parties or by operation of law, the transfer or devolution shall, unless a Tranaiee ot 
contrary intention appears, be deemed to pass the easement to the person in —— heri- 


whose favour the transfer or devolution takes place.' f: — * * 
P - = ~ 
Illustration, a — 
A has certain land to which a right of way is annexed. A lets the land to B > 
for twenty years. The right of way vests in B and his legal representatives so 
long as the lease continues. ra * 


— — — — 


Chapter IIT.—The Incidents of Easements. 


20. The rules contained in this chapter are controlled by any contract Rules controlled 
between the dominant and servient owners relating to the servient heritage, — — 
and by the provisions of the instrument or decree, if any, by which the 
easement referred to was imposed. 

And when any incident of any customary easement is inconsistent with Incidents of 


f 


such rules, nothing in this chapter shall affect such incident. — 
21. An easement must not be used for any purpose not connected with the Bar to use 
enjoyment of the dominant heritage.* with enjoyment. 


Illustrations. > 

(a) A, as owner of a farm Y, has a right of way over B’s land to Y. Lying 
beyond Y, A has another farm Z, the beneficial enjoyment of which is not neces- 
@ary for the beneficial enjoyment of Y. He must not use the easement for the 
purpose of passing to and from Z.* 

(b) A, as oloner of a certain house, has a right of way to and from it. For 
the purpose of passing to and from the house, the right may be used, not only by 
A, but by the members of his family, his quests, lodgers, servants, workmen, 
visitors and customers ; for this is a purpose connected with the enjoyment of 
the dominant heritage. So, if A lets the house, he may use the right of way for 
the purpose of collecting the rent and seeing that the house is kept in repair. 


" 22. The — owner must exercise his right in the mode which is Exerciseof = 
least onerous to the servient owner ;‘ and when the exercise of an ensement “ement. 
can without detriment to the dominant owner be confined to a determinate Confinement, | 
part wf the servient heritage, such exercise shall, at the request of the servient °F 3 
owner, be so confined⸗ 





















è Illustrations. 
(a) A has a right of way over B's field. A must enter the way at either end, 
and not at ay intermediate point.” 
(6) A has a right annezed to his house to cut tiatching-grass in B's swamp. 
A, when exercising his easeméht, must cut the grass so that the plants may not 
bevdestroyed. i 











; = ne ng TSR 
= Supra, pp. 57, 58, 470. 


3 Supra, p. 470. 
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Ayresprx — Vil. 83. Subject to the provisions of section twenty-two, the dominant owner 
toalter MAy, from time to time, alter the mode and place of enjoying the easéafient, 4 


ofenjey- provided that he does not thereby impose any additional burden on the 
servient heritage.’ a 


E n Exception—The dominant owner of a right of way Cannot Vary his line of n = 


š a passage at pleasure, even though he does not thereby impose any additional  —__ 
| . burden on the servient heritage.* eo 











» a IUustrations. 


(a) A, the owner of a Stw-mill, has a right to a flow of water sufficient to 

2 work the mill. He may convert the saw-mill into a corn-mill, provided that it 

can be worked by the same amount of water? E 

(6) A has a right to discharge on B's land the rain-water from the eavesof 

A's house. This does not entitle A to advance his eaves if, by so doing, he a — 

imposes a greater burden on B's land. ‘a 

(c) A, as the owner of a paper-mill, acquires a right to pollute a stream by 

pouring in the refuse-liquor produced by making in the mill paper from rags. 

= He may pollute the stream by pouring in similar liquor produced by making m 

Ras the mill paper by a new process from bamboos, provided that he does not 

= 2 substantially increase the amount, or injuriously change the nature, of the 

ce: pollution.’ 

— (d) A, riparian owner, acquires, as against the lower riparian owners, a 

— prescriptive right to pollute astream by throwing sawdust into it, This does not 
entitle A to pollute the stream by discharging into it porsonous liquor.* 


24. The dominant owner is entitled, as against the servient — to dæ — 
all acts necessary to secure the full enjoyment of the easement’; but such ~~ 
acts must be done at such time and in such manner as, without detriment to i 
the dominant owner, to cause the servient owner as little inconvenience as 
possible*; and the dominant owner must repair, as far as practicable, the n 
damage (if any) caused by the act to the servient heritage.’ aoe 


Rights to do acts necessery to secure the full enjoyment of an easement af 


called accessory rights.'® i | 3 a 
Illustrations. —— 
(a) A hasan easement to lay pipes in B's land to convey water to d's 
A may enter and dig the land in order to mend the pipes, but he must 
the surface to its original state.” A 
(b) A has an easement of a drain through B's land. The enter ae a 
the drain communicates is altered. A may ente? upon B's land — 


drain, to adapt it to the new sewer, provided that he does not thereby ir 
additional burden on B's land. r 





1 Supra, pp. 472, 484. } ? Supra, pp. 513, 516. 

3 Supra, p. 514. “aba 513, 518. 

-3 Supra, pp. 647, 681. 8 

pee ee. oh 
* Supra, p. 492. — 
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- (c) A, as owner of a certai house, has a right of way over B’s land. The —— Vv | —* 
way is-eut of repair, or a tree is blown down and fails across it. A may enter eee 
on B's land and repair the way or remove the tree from it. | * — 
(d) A, as owner of a certain field, has a right of way over B's land. B renders — Weg 
the way impassable. A gray deviate from the way and pass over thé adjoining _ Ke 
land of B, provided that the deviation is reasonable.” oS 
(e) A, as owner of a certain house, has a right of way over B's field. A may 2 — 
remove rocks to make the way.* © =. 





(f) A has an easement of support from B's wall. The wall gives way. A. 
may enter upon B’s land and repair the wall. 

(g) A has an easement to have his land flooded bi) y means of a dam in B's 
stream. The dam is half swept away by an inundation. A may enter upon B's ‘i 
land and repair the dam. 


25. The expenses incurred in constructing works, or making repairs, or Liability for 
doing any other act necessary for the use or preservation of an easement, must ®*Penses neces- 





fi j F 

be defrayed by the dominant owner.* servation of = 
easemen lege} 

26. Where an easement is enjoyed by means of an artificial work, the Liability for * — 
dominant owner is liable to make compensation for any damage to the servient damage from * 


heritage arising from the want of repair of such work.’ — Gps J 

27. The serviant owner is not bound to do anything for the benefit of the ervtanis aaa * — 
dominant heritage,’ and he is entitled, as against the dominant owner, to use Dtboundto —* 
the servient heritage in any way consistent with the enjoyment of the ease- — * 
ment*; but he must not do any act tending to restrict the easement or to oe * 
render its exercise less convenient.’ — 





















Illustrations. 


(a) A, as owner of a house, has a right to lead water and send sewage through 
B's land. B is not bound as servient owner to clear the watercourse or scour the 
sewer. 

(b) A grants a right of way through his land to Bas owner of a field. A may 
feed his cattle on gPass growing on the way, provided that B's right of way is not 
t obstructed ;sbut he must not build a wall at the end of his land so as to 7 
prevent B from going beyond it, nor must he narrow the way so as to render the — 
~ noe gts right less easy than it was at the date of the grant.® ae 
A, in respect of his house, is entitled to an easement of support from B's — 

B is ret bound as servient owner to keep the wall standing and in repair. 
But he must not pull down or weaken the wall so as to make it incapable — 
rendering the necessary support” 

(d) A, in respect of his mill, is entitled to a watercourse On a ae 

z | B must not drive stakes so as to obstruct the watercourse. 




















-+ Supra, pp. 20, 516. ° ' Supra, pp. 166, 522. ee 

— * Supra, pp. 18, 184, 522. — 

on pp. 166, 184, 472, 522. 
1° Supra, p. 525. | 

n Supra, pp. 133, 166, 519. 
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(e) A, in respect of his house, is entitled to avertam quantity of ight passing ~ 
over B's land. B must rot plant trees so as to obstruct the passage fo AG ~ 
windows of that quantity of light. w J 





28. With respect to the extent of easements and the mage of their enjoy- · 
ment, the following provisions shall take effect :— 

An easement of necessity is co-extensive with the necessity as it orint 3 
when the easement was imposed.’ J 

The extent of any other easement and the mode of its enjoyment must be 
' fixed with reference to the probable intention of the parties, and the — 
for which the right was imposed or acquired.” 

In the absence of evidence as to such intention and purpose— aa 

(a) a right of way of any one kind does not include a right of way of any ag 
other kind *: — 

(ò) the extent of a right to the passage of light or air to a certain window, — 
door or other opening, imposed by a testamentary or non-testamentary instru- 
ment, is the quantity of light or air that entered the opening at the time the 
testator died or the non-testamentary instrument was made * : 

(c) the extent of a prescriptive right to the passage of light or air to a 
certain window, door or other opening is that quantity of light or air which ~~ 
has been accustomed to enter that opening during the whole of the prescriptive 
period irrespectively of the purposes for which it has been used *: E 

(d) the extent of a prescriptive right to pollute air or water is the extent 
of the pollution at the commencement of the period of user on completion p , 
which the right arose: and = 

(e) the extent of every other prescriptive right and the mode of its — 
ment must be determined by the accustomed user of the right.’ 














29. The dominant owner cannot, by merely altering or adding to th — 
dominant heritage, substantially increase an easement." — | 

Where an easement has been granted or bequeathed so that its extents 
be proportionate to the extent of the dominant heritage, if the domir nt J 
heritage is increased by alluvion, the easement is proportionately increased, 
and if the dominant heritage is diminished by diluvion, the easement 1 
proportionately diminished.’ 

Save as aforesaid, no easement is affected by any change in the extent ol 
the dominant or the servient heritage. 


—⸗ 


z 
Pu - 


Illustrations. 
(a) A, the owner of a mall, has acquired a prescriptive right 10 anal 





mill part of the water of a stream. A alters the machinery hel 3 
cannot thereby increase his right to divert water.” 





` Supra, p. 492, -iui = ee. 

7 Supra, pp. 491, 503, 3 j 
-e Supra, pp: 90; Tha ae 
576, 581. | ) Á; i mi Mts ane 
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(ò) A has acquired an easemént to pollute a stream by carrying on a mant- APPENDIX vig 

facture oms its banks by which a certain quantity of Foul matter is discharged 

into it.” A extends his works and thereby increases the quantity discharged. He 

ts responsible to the lower riparian owners for injury done by such inecrgase. — 
há (c)ad, as the awner af a farm, has a right to take, for the purpose of E u 

manuring his farm, leaves which have fallen from the trees on B's land. A buys — 

a field and unites it to his farm. A is not thereby entitled to take leaves to 

manure this field. 





30. Where a dominant heritage is divided between two or more persons, Partition of 
the easement becomes annexed to each of the shares, but not so as to increase — 
substantially the burden of the servient heritage *; provided that such annexa- e 
tion is consistent with the terms of the instrument, decree or revenue-proceed- 
ing (if any) under which the division was made, and in the case of prescriptive : s 
rights, with the user during the prescriptive period. —— 





Illustrations. 


(a) A house to which a right of way by a particular path is annexed is 
divided into two parts, one of which is granted to A, the other to B. Each is 
entitled, in respect of his part, to a right of way by the same path. 




















(5) A house to which is annexed the right of drawing water from a well to P — 

the extent of fifty buckets a day is divided into two distinct heritages, one of — 
which is granted to A, the other to B. A and B are each entitled, in rgspect of E- 
his heritage, to draw from the well fifty buckets a day; but a amount drawn 514 
by both must not exceed fifty buckets a day. — 
ae? A, having in respect of his house an easement of light, divides the house — 
into three distinct heritages. Each of these continues to have the right to have — — 
its windows unobstructed. F — 
31. In the case of excessive user of an easement the servient owner may, Obstruction ia: — 
without prejudice to any other remedies to which he may be entitled, obstruct et S 














the user, but only on the servient heritage °; provided that such user cannot 

be obstructed when the obstruction would interfere with the lawful employment 

. ofthe easement.‘ | = 
43 Mlustration. j ; E — * 

A, having a right to the free passage over B's land of light to four windows 

siz fegiby four, increases their size and number. It is impossible to obstruct 

the passage of Tight to the new windows without also obstructing the passage of ee 
light to the ancient windows. B cannot obstruct the excessive user.* a 

> 





E e © Chapter IV.—The Disturbance of Easements. _ — — 


iE >: cr Comiplergnt tha —— Lae + tht a o enjoy 
__ the easement without disturbance by any other person." u 


to: E 
| _ Arresorx VII. 
e "Suit for dis. 
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— es. 
A, as owner of a — has a right of way over B's land. C unlaw = 































enters on B's land, and obstructs A in his right of way. A vey te 6 
compensi tion, not for the entry, but for the obstruction. a * "3 


33. The owner of any interest in the dominant heritage, or the occupier 
such heritage, may institute a suit for compensation for the disturbance ol 
the easement or of any right accessory thereto: ' provided that the disturk 
has ectually caused substantial damage to the plaintiff.* 


Explanation I.—Tife doing of any act likely to injure the — 
affecting the evidence of the easement, or by materially diminishing the value 
of the dominant heritage, is substantial damage within the meaning of th K 


section and section thirty-four.? T 


Explanation 1I.—Where the easement disturbed is a right to the —— 
passage of light passing to the openings in a house, no damage is substantial — 
within the meaning of this section, unless it falls within the first Explanation, — | 
or interferes materially with the physical comfort of the plaintiff, or prevents 
him from carrying on his accustomed business in the dominant heritage F 
beneficially as he had done previous to instituting the suit.* 


Explanation III.—Where the easement disturbed is a right to the — x 
passage of air to the openings in a house, damage is substantial within t 
meaning of this section if it interferes materially with the physical comfort o 
the plaintiff, though it is not injurious to his health.’ + 


4 


—ñ 


ds 


Ilusirations. 


(a) A places a permanent obstruction in a path over which B, as tenant ¢ 
C's house, has a right of way. This is substantial damage to C, for ity 
affect the evidence of his reversionary right to the easement.’ * 

(b) A, as owner of a house, has a right ee one Che Wa ouse, 
B builds a verandah overhanging the way about ten feet from the ground, and 
so as not to occasion any snconventence to foot-passengers using the — E Thi 
ts not substantial damage to A.’ — 


el 


— 
of 


ay 


34. The removal of the means of support to which a dominan 
is entitled does not give rise to a right to recover compensation, un — ; 
until substantial damage * is actually sustained.® —. E 


B h 
= s 
— > a 
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35. Subject to the provisions of the Specific Relief Act, 18% 


52 to 57 (both inclusive), an injunction may be granted to res 
disturbance of an easement '°— 


* Supra, p. 597. 
? Supra, pp. 596, 631, 689. 
y Supra, pp. 596, 597, 639. , 
* Supra, pp. 95, 96, 99, 585, 596, 639. 








© Supra, pp. 596, 601. 
— * 
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- (a) if the easement is actually disturbed,—when compensation for such APPENDIX VIL — 

disturbanca might be recovered under this oftapter. — — 

(5) if the disturbance is only threatened or intended,—when the act — 

threatened or intended must necessarily, if performed, disturb the — ae 
a 





e ~ 
36. Notwithstanding the provisions of section twenty‘four, the dominant Abatement of æ 


owner cannot himself abate a wrongful obstruction of an easement.’ — 


— — —— — — — 


Chapter V.—The Extinction, Suspension and Revicul of Easements. 


37. When, from a cause which preceded the imposition of an easement the Extinction b — 
person by whom it was imposed ceases to have any right in the servient —— 


heritage, the easement is extinguished.* owner. * 


Exception.—Nothing in this section applies to an easement lawfully im- 
posed by a mortgagor in accordance with section ten.* 








lease. B, in 1861, imposes an easement on the land in favour of C, who. enjoys 
the easement peaceably and openly as an easement without interruption for : 
tu -nine years. B's interest in Sultdnpur then ends, and with it C’s ease- —B 


Illustrations. A— 

(a) A transfers Sultanpur to B on condition that he does not marty C. B | | ij 
imposes an easement on Sultdnpur. Then B marries C. B's interest in — 
Sultanpur ends, and gvith it the easement ts extinguished.’ a CRA 
(5) A, in 1860, let Sultdnpur to B for thirty years from the date of the ae i 



















? — 
(c) A and B, tenants of C, have permanent transferable interests in their — 
respective holdings. A imposes on his holding an easement to draw water from — 


a tank for the purpose of irrigating B's land. B enjoys the easement for twenty 
years. Then A's rent falls into arrear and his interest is sold. B's easement 






is extinguished. 
(d) A mortgages Syltanpur to B, and lawfully impeses an easement on the 
land in favour of O ingiccordance with the provisions of section ten. The land 
is soli to D in satisfaction of the mortgage-debt. The easement is not thereby — 
extinguished. - — 115— 





= 38.n easement is extinguished when the dominant owner releases it, E. 
x Pa mame or 
nes ees aaan can be imide only fn tid diraa Mad he te extent in 
EP EN and to which the dominant owne®can alienate the dominant heritage.’° — — 
~An easement may be released as to part only of the servient heritage." — 
eg 7 Ibid. "S — Py e 


EIE 


, to the servient owner.’ * release. — 




















° Supra, pp. 527, 529, se, sss, 560. 
le Supra, p- 528. k 
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Arresorx VI! Explanation T.—An easement is impliediy released— = 
(a) where the domirant owner expressly authorizes an act of a*permanent — -= 
natare to be done on the servient heritage, the necessary consequence of which a 


is to prevent his future enjoyment of the easement, and such act is done in 

pursuance of such guthority ; ; - — 

(ò) where any permanent alteration is made in the dominant heritage of — 

such a nature as to show that the dominant owner intended to cease to enjoy 7 
the easement in future." == 
.Erplanation IT.—Mere non-user of an easement is not an implied release” — 

within the meaning of this section.’ = 

































(a) A, B and C are co-owners of a house to which an easement is annexed. — 
A. without the consent of B and C, releases the easement. This release is effectual ~~ 
only as against A and his legal representative. — 

(b) A grants B an easement over A's land for the beneficial enjoyment of his ER 
house, B assigns the house to C. B then purports to release the easement, The Wap 
release is ineffectual.’ — 
his eavesdroppings into B's yard, E 
expressly authorizes B to build over his yard to a height which will interfere ~~ 
with the discharge. B builds accordingly. A's easement is extinguished fo the Te 
extent of the interference. — 
Min an easement of light to a window, builds up that window with 











— 
























el 


bricks and mortar so as to manifest an intention to abandon the easement per- a 


manently. The easement is impliedly released." Eo = 
(e) A, having a projecting roof by means of which he enjoys an easembt to 


$ 
















discharge eavesdroppings on B's land permanently alters the roof, so as to direct ae 

the rain-water into a different channel and discharge it on C's land. The ease MEE 

. ment is impliedly released.’ a. 
38. An easement is extinguished when the servient owner, in exercise | fa 

power reserved in this behalf, revokes the easement.’ — 

40. An easement is extinguished where it has been imposed for a lir ited = 
period, or acquired on condition that it shall become võid on the performa wi 











| 
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or non-performance of a specified act, and the period expires or the condi 
is fulfilled.’ 3 sa i — 

41. An casement of necessity is extinguished when the necessit? comes 
toan end. ™ — 1 
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42. An easement is extinguisked when it becomes incapable of being atany Arrexprx VIl- 
time and under any circumstances beneficiai to the daminant owner.’ Extinetines Bo. 


43. Where, by any permanent change in the dominant heritage, the ——— a 
burden on the servient heritage is materially increased and cannot be reduced Extinction by 
by the Servient owf®r without interfering with the lawfnl enjoyment of the apm 
easement, the easement is extinguished,’ unless— dominant _ 

(a) it was intended for the beneficial enjoyment of the dominant heritage, etitase. r 
to whatever extent the easement should be used ;*° or 

(b). the injury caused to the servient owner by the change is so slight that +» 
no reasonable person could complain of it ; * -or 

(e) the easement is an easement of necessity.* 

Nothing in this section shall be deemed to apply to an easement entitling 
the dominant owner to support of the dominant heritage." 














44. An easement is extinguished where the servient heritage is by superior Extinction = 
force so permanently altered that the dominant owner cannot longer enjoy °7, Pempancnt te 
such easement.’ servient heritage 

Provided that, where a way of —— is destroyed by superior force, the ¢ by lhe gs, pes 
dominant owner has a right to another way over the servient heritage; and vee 


the provisions of section fourteen apply to such way.* 


































re Illustrations. 

(2) A grants to B, as the owner of a certain house, a right to fish in a river. 
running throtigh A's land. ‘The river changes its course permanently and runs 
through C’s land. B's easement is extinguished.” 

Access to a path over which A has a right of way 1s permanently cut off 
by an earthquake. A’s right is extinguished.” 


45. An easement is extinguished when either the dominant or the serviant Extinction by — 
destruction 


< heritage is completely destroyed." — ode 
Illustration. — ae 
A has a right of way over a road running along the foot of a sea-clif. The r. 
road is washed away by a permanent encroachment of the sea. A's easement is o 
extinguished." e — 7 


46. An easement is extinguished when the same person becomes entitled to Extinction b 
the absolute ownership of the whole of the dominant and servient heritages." =e ots 9— Te $ 


* — 
pte 8 
oe å 





nes Tiiustrations. a — i 
eee (a) A, as the owner of a house, has a right of way over B's field. A mortgages = 





_ his house, and B mortgages his 





toC. Then C forecloses both mortgages 


> * Supra, p. 589. — 
* Supra, pp. 588, 589. ees 

1° Supra, p. 589. — T V 

" Supra, PP. 580, 690, boi <> eee 

13 ——— a 530, 591. p 


Areasmx VU, and lemsawe thereby absolute ownenef both house and field. Phe right of ay 














ss extiunygwished. 
(è) The dominant owner acyuires only part of the servient heritage: — = 

is not ertinguishad, except in the case illustrated in section forty-one, “9 

(t) The servien? aener acyuires the dominant her tage if connection” with a 9 
third person : the easement is not extinguished. | 
(d) The separate owners of two separate dominant heritages jointly acquire 9 
the herviage which is servien? to the hwo separate heritages: the easements are 
not grtinguished. — 
(e) The joint ownegs: of the dominant heritage jointly acquire the sridi kieo 
heritage: the easement is extinguished. — 
(f) A single right of way exists over two servient heritages for the beneficiat — 
enjoyment of a single dominant heritage. The dominant owner acquires one 
only of the servient heritages. The casement is noi extinguished. — 
ig) A Aas a right of way over B's road. B dedicates the road to the publi. m 
A's right of way is not extinguished, s 











47. A continuous easement is extinguished when it totally ceases to be m 
enjoyed as such for an unbroken period of twenty years.’ = 
A discontinuous easement is extinguished when, for a like period, it has not Ta 
been enjoyed as such.” i 
Such period shall be reckoned, in the case of a continuous easement, from 
the dar on which its enjoyment was obstructed by the servient owner, of 5 
rendered impossible by the dominant owner; and, in the case of a disecon- | 
tinuous easement, from the day on which it was last enjoyed by any person aay — 
dominant owner. — 
Provided that if, in the case of a discontinuous easement, the dc ne 
owner, within such period,* registers, under the Indian “Registration Ach ~ 
1877, a declaration of his intention to retain such easement, it shall not be 
a4 <<. ee has elapsed from the date OFS "d 
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PP ara ek tench ta be tat ways only at a certain place, ¢ — 
certain times, or betweon certain hours, or for a particular purpose, its en 
ment during the said period at another place, or at other times, or tyreen 
other hours, or for another purpose, does not prevent its extinction under t 
section.’ 

The circumstance that, during the said period, no one was iu p mn ¢ 
the servient heritage, or that the easement could bt be erie, th — 
tight accessory thereto was enjoyed, oe thet the Gomin ee | 
aware of its existence, or that he enjoyed it jn ignorance of his rig 
sah cae rasan orim — ia 














* 
` — 
* 

(5) where the dominant her‘tage is held in co-ownershbip, and one of the APPENDIX Vile i 
s co-owners enjoys the easement within thesaid period; or i os 
(c) where the easement is a necessary easement." — 
Where several heritages are respectively subject to rights of way for the — A 
benefiteof a single heritage, and the ways are continuous,’ such rights shall, — 
for the purposes of this section, be deemad to be a single easemant.* i — J— 
hg r Ey 
Illustration. ə? = 


A has, as annexed to his house, rights of way from the highroad thither A 
over the heritages X and Z and the intervening heritage, Y. Before the twenty pe 
years expire, A exercises his right of way over X. His rightof way over ¥ and be 
Z are not extinguished. * | ` 


W 






















48. When an easement is extinguished, the rights (if any) accessory Extinction 
f 


thereto are also extinguished. * rights. 


IUlustration. 


A has an easement to draw water from B's well. As accessory thereto he 
has a right of way over B's land to and from the well. The easement to draw 
water is extinguished under section forty-seven. The right of way is also 
extinguished .* 


49. An easement is suspended when the dominant owner becomes entitled Suspension of 
to possession of the servient heritage for a limited interest therein, or when ®ss¢ment. 
the servient owner becomes entitled to possession of the dominant heritage 
fopa limited interest therein.” . 





50. The servjent owner has no right to require that an easement be con- Servientowner 
tinued *; and, notwithstanding the provisions of section twenty-six, he is not — — 
entitled to compensation for damage caused to the servient heritage in con- — S 
sequence of the extinguishment or suspension of the easement, if the dominant 
owner has given to the servient owner such notice as will enable him, without 
unreasonable expenge, to protect the servient heritage from such damage.” 


Where such notige has not been given, the servient owner is entitled to Compensation k 
ee r eee Oe eee — E 
such extinguishment or suspension.’ i in | —— 


~ Illustration. > eee 
A, ion enerenes of an easement, diverts to his canal the water of B's stream. —* — 
The diversion continues for many years, and during that time the bed of the — 
Stream partly fills up. A then abandons his easement, and restores the stream” 
to its ancient course. B's land is consequently flooded. B sues A for compensa- a 

ion for the damage caused by the flooding. It is proved that A gave Ba 





























i ( 720 ) 
Arperoex Vil meomth's notice of his intention to abandon the easement, and that such MRS 
i * wat su ficieed fo enadle R, without enreasonabdle expense, to have preyented = — 
Revival of Bl. An easement extinguished under section forty-five revives (a) whas m 
— the destroyed heritage is. before twenty years haverexpir@, restored By the | | 
deposit of alluvion®; (4) when the destroyed heritage is a servient building 
and before twenty years have expired such building is rebuilt upon the same E- 
site" and fc) when the destroyed heritage is a dominant building and before = 
_ twenty years have expired such building is rebuilt upon the same site and in 
such a manner as not te impose a greater burden on the servient heritage." y 
An easement extinguished under section forty-six revives when the granè 
ot bequest by which the unity of ownership was produced is set aside by the | 
decree of a competent Court." A necessary easement extinguished under the 
same section revives when the unity of ownership ceases from any other 
cause." E- 
A suspended easement revives if the cause of suspension is removed before * 

the right is extinguished under section forty-seven.’ 


A. as the absolute owner of field Y, has a right of way thither over B's field 

Z. A obtains from Ba lease of Z for twenty years. The easement is suspended 

te so long as A remains lessee of Z. But when A assigns the lease to C, OF TE 
) surrende-s if to B, the right of way revives. a 
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Chapter VI.—Licenses. e 


52. Where one person grants to another, or to a definite number of other Ta 
persons, a right to do, or continue to do, in or upon the immoveable property E 
e of the grantor, something which would, in the absence of such right, be 2S 
— unlawful, and such right does not amount to an easement or an interest in mai 
: the property, the right is called a license." ae 


BB. A license may be granted by any one in the circumstances and to the 
extent in and to which he may transfer his interests in the property affeciea —5 
by the license.” — 


54. The grant of a license may be express or implied from the sondu F 
of the grantor, and an agreement which purports to create an easement buti 


is ineffectual for that purpose, may operate to create a license.'* — 


55. All licenses necessary for the enjoyment of any interest, or 4i 
exercise of any right, are implied in the constitution of such interest or! 


; i 
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Illustration. t 


7 
A selis the trees growing on his land to B. B is entitled to go on the land 
and take away the trees.' 


53. Unless a differnt intention is expressed or “necessarily implied, a License when 
license to attend a place of public entertainment may be transferred by transferable. ” es 
the licensee ;* but, save as aforesaid, a license cannot be transferred by the Py | 
licensee or exercised by his servants or agents.’ 











Illustrations. ` ; 

(a) A grants Ba right to walk over A's field whenever he pleases. The right * 
és not annexed to any immoveable property of B. The right cannot be trans- — 
ferred. an, 

(ò) The Government grant B a license to erect and use temporary grainsheds < 
on Government land. In the absence of express provision to the contrary, B's S aa 
servants may enler on the land for the purpose of erecting sheds, erect the same, a. 
deposit grain therein and remove grain therefrom. per. 

















57. The grantor of a license is bound to disclose to the licensee any Grantor's duty  ž 
defect in the property affected by the license, likely to be dangerous to the ————— 
person or property of the licensee, of which the grantor is, and the licensee — 
is not, aware.‘ «, oa — 






















58. The grantor of a license is bound not to do anything likely'to render Grantor's Sale 


viel —— affected by the license dangerous to the person or property of the sropatter Sania a l 2 





59. When the grantor of the license transfers the property affected Grantor's 
thereby, the tramsferee is not as such bound by the license." roi 
license. 


60. A license may be revoked by the grantor, unless— 

(a) it is coupled with a transfer of property and such transfer is in revocable. 
force :' 

(6) the licengee, acting upon the license, has executed a work of a 

permangnt character and incurred expenses in the execution.” 


e. The revocation of a license may be express or implied.’ 


: Illustrations. 
(a) A, theowner of a field, grants a license to B to use a path across it. A, 
Re el ee ee The license is- 
revoked.” 
*. 
(©) 4, fhe owner of a field, grants a license to B to stack hay on the field. 
oe eo The license is revoked." 


























: 2 $ . 
> r 

àrrexor VIL 63. A license is deemed to be reyoked— ° 

License when (a) when, from a causé preceding the grant of it, = ‘grantor cases to 


deemed re- bave any interest in the property affected by the license: 
(ò) whan the licensee releases it, expressly or — to the grantor of 








l — his representative :* ~ s ~ 
Eos i; (c) where it has been granted for a limited period, or acquired on — 
n tion that it shall become void on the performance or non-performance of a ~ 


specified act, and the period expires, or the condition is fulfilled : ? 
m  (d)where the property affected by the license is destroyed or by superior 
force so permanently aMered that the licensee can no longer exercise his 
* right : * 
(e) where the licensee becomes entitled to the absolute ownership of the 
property affected by the license :* a 
(f) where the license is granted for a specified purpose and the purpose is ` 
i y attained, or abandoned, or becomes impracticable : * 
(g) where the license is granted to the licensee as holding a particular 
office, employment or character, and such office, employment or character 
ceases to exist: ° 
(h) where the license totally ceases to be used as such for an unbroken 
period of twenty years, and such cessation is not in pursuance of a contract 
between the grantor and the licensee : * a 
(i) in the case of an accessory license, when the interest ér right to — 
it is accessory ceases to exist.” T 


63. Where a license is revoked, the licensee is entitled to a reasonable d 
time to leave the property affected thereby and to remove any goods which J 
has been allowed to place on such property.““ 


64. Where a license has been granted for a consideration, and the 
licensee, without any fault of his own, is evicted by the grantor before he 
has fully enjoyed, under the license, the right for which he contracted, I 
is entitled to recover compensation from the granter."' n 





pr 





* 
' an l ? 





1 Supra, p. 677. * Ibid. 3 
2 Supra, p. 676. * Supra, p. 676. * 
3 Ibid. * Supra, p- 677. 

t Ibid. . 10- Jbid. 

s Ibid. u Supra, p. 678. 


ë Supra, p. 677. 
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APPENDIX VIII. at a 


History of The Indian Easements Act, 1882. 


Tue history of the Indian Easements Act appears to be briefly as follows — 
For some time prior to the drafting of the original Easements Bill, there 
had been a growing conviction amongst the Judges in India that the law on 
the subject of easements should be codified, which law was then (to use the 
words of Sir Michael Westropp, Chief Justice of Bombay) ‘“‘ for the most part 
“to be found only in treatises and reports practically inaccessible to a large 
** proportion of the legal profession in the mofussil and to the Subordinate 
“Judges.” It toad been asserted by a Judge of the Punjab Court that the 
great litigation in the case of urban easements was largely due te the fact 
that neither the people themselves nor the majority of the Courts understood 
the principles upon which such disputes should be determined.' 

è On the 20th January 1876, Lord Salisbury addressed a despatch to the 
_, Ameer of India in which, after reciting the various steps taken to 
reform the Indian laws, he stated that the completion of a code of law was 
an accepted policy which could not be abandoned without detriment to 
the people and discredit to the Government, and requested the Governor- 
General in Council to state the order in which the remaining branches of 
_ law should be taken ap. In reply to this despatch the Government of India, 
= œ the 10th May®1877, after disclaiming any intention of abandoning the O 

Bo rary of thedaw, proposed that six branches of substantive law should © 

—— codified amongst which should be included the subject of easements, snd O 
= that the codification of Indian law should be carried out in India rather than 4 
io England. - 

70 this thg Secretary of State replied on the 9th August 1877, sanctioning 
the course Council.” 
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( 724° ) E 
Arrexprx Vill. to the Indian Law Commissioners, consisting of Sir Charles Turner, Mr. J— 
oot eg Justice West and Mr. W-aitley Stokes, who in their report, after aoticing © 
the twofold objection taken to the Bill that it would, by informing people 
è of their rights, provoke litigation, and abolish, or otherwise interfere with, ~ 
3 easements recognised only by local usage, replied thereto with the argument — 
— that it was a matter of ordinary experience that people were more prone to 
bring or resist claims to doubtful than to certain rights, and that by its 
explicit declarations of the law on points now held doubtful by the — ra 
! ~ the Bar and the Judges of the Subordinate Courts, the Bill appeared likely "7 
to check rather than increase litigation, and that as to the latter objection = 
ni that the Bill would interfere with local usages, they had been unable to find < 
in the papers submitted to them a single instance of a right in the nature of 7 
an easement that would have been affected in malam partem by the Bill." 

The Bill, as revised by the Law Commission, extended to the whole of 
British India, except to the Scheduled Districts mentioned in Act XIV of 
k 1874. but as there were some parts of the country, e.g., Assam and British 

Burma, where the rights with which it dealt were said to bé practically 
unknown, the expediency was suggested of extending it to towns, leaving 
the rural districts entirely to their local usages, and of inviting the Local 
a Governments to state whether the extension of the proposed law should be — 
Bs made permissive.’ fn 
Sas As a result of the labours of the Law Commission, a revised Bill based 
oe ; mainly en the law of England and reproducing with a few amendments and 
* alterations, the draft, as settled by the Law Commission, was, with an accom- < 
mac panying Statement of Objects and Reasons, placed before Council on the 6th x 
yea November 1880, and circulated to the Local Governments for their sunei oe” a 
On the 15th June 1881, Mr. Whitley Stokes placed before Council 

opinions of the several Local Governments." 

The Bengal Government thought there was no pressing — for —— X 
legislation on the subject. 

The Madras Government, while expressing no opinion on the Bill, sent * 
opinions of local officers, five of which were on the whole in favour of the F 

The Bombay Governfient had no objection to offer t> the details of the - 
Bill in its then existing form, but strongly deprecater its indiscriminate — 
extension to the mofussil, and desired, therefore, that the law should be- 
permissive. Ta 

The Chief Commissioner of British Burma was of opinion that an er 
ment of the kind comprised in the Bill was not at present required if 
Province, and would not be understood either by the Burmese people: 
Burmese Judges. an 

The Chief Commissioner of Coorg offered no opinion, but forwarde 
favourable opinion from the Superintendent. — 

The Chief Commissioner of Ajmere and Merwara thought that ti 
visions of the Bill were neither suitable for, ngr required, in thers 
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—— Gazette of India, Jaly to De- of Ge Gotama 








cember, 1880, Part V, p. 480. XX-XXI, — Pup] P 
i a 2 Ibid. | ‘ Ibid., p. 154. . rS 
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The Chief Commissioner of Assam was disposed to think that it would be APPENDIX vib 
expedieftt in the first place to extend the Bill only to towns, leaving the rural — 
population entirely to their local usages. — 
As a result of these opinions, Mr. Whitley Stokes proposéd thas’ the Bill — 
in its then existing form® might, with the concurrence ofall the Local Govern- n — 
ments, be extended to Madras, Coorg and the Central Provinces, and be made > — 
extendible to the other parts of British India at the option of the Local 2 J J 
Governments. = ex 
The Bill was then referred to a Select Committee for settlement. 94 a Ape 

On the 16th February 1882, Mr. Whitley Stokesvintroduced the Bill as 

amended by the Select Committee, and moved that the Act should come into 5 
force on the Ist of July 1882, instead of the Ist March 1882, as originally — 
‘provided in the first section of the Bill, the object being to give time for — 
making careful translations of the Bill into the various vernaculars of the w, 
Provinces to which it would apply, and for gaining the necessary familiarity — J 
with the provisions of the law. The motion was put and agreed to.! . — 
The Bill, as amended, and as applying only to the Presidency of Madras BEER 
and the Chief Commissionerships of the Central Provinces and Coorg, was i — 
then passed into law, but did not actually come into force until the Ist of — 
July 1882. eee 
1 Abstract of Proceedings oftheCouncil 101. s ae 
of the Governor-General in India, Vols. 2 Ibid., pp. 101-119. — 
XX-XXI, 1881-1882, Part II, pp. 100, a 
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— APPENDIX IX. 












Criminal Procedure Code, Act X of 1882, Section 147 
(As amended by Act V of 1898). 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


[ Received the assent of the Governor-General on the 6th March, 1882.) 


a * 


> 


147. Whenever any such Magistrate is satisfied as aforesaid that a dis. 
pute likely to cause a breach of the peace exists concerning the right to do J 
or prevent the doing of anything in or upon any tangible immoveable properit 
situate? within the local limits of his jurisdiction, he may inquire into the 
matter*; and may, if it appears to him that such right exists, make an orc w: 
permitting such thing to be done, or directing that such thing shall not b e 
done, as the case may be, until the person objecting to such thing nene e 
or claiming that such thing may be done, obtains the decision of a competent | 
Civil Court adjudging him to be entitled to prevent the Seat of, or to do, : 
such thing as the case may be: a — 

Provided that no order shall be passed under this seztion permittin 
doing "of anything where the right to do such thing is exercisable at al ti 


our ae 


—* 


». 


















— * 
1 Rights of fishery in alieno solo and “or water (including anyrright of wa ay o 
other profits à prendre fall within the “other easement over the —— ‘Fo 
scope of these words, see Dukhi Mullah ‘‘the.purposes of this ne 
v. Halway (1895), I. L. R., 23 Cal., 55;  ‘“‘pression ‘land or water’ 
Kali Kissen Tagore v. Anund Chunder ‘buildings, markets, fisheries, cr 
Roy (1896), I. L. R., 23 Cal., 557. See _‘‘ other produce of land, and t 
Š this section referred to supra, at pp. 47, “‘and profits of any such p propert ty 
-~ 48, 49, 50, 51, 53, 54. the definition in the section. — = P 
ad 2 In the place of these words in italics, 3 After this word in s. ` —— 
= 147 of the amending Criminal Pro- amending Act, the follow ing we i 
cedure Code, Act V of 1898 (which came r provided 1 
Into force on the Ist July, 1898), has the 145.” 
following words: “Of use of any land 
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of the year, unless such righ? has been_exercised within three months next Arvanpix Í 


beforesthe institution of the inquiry; or, where the right is exercisable only 

at particular seasons,’ unless the right has been exercised during the season 

next before such institution. — — 
` > ¥ 


> = re CR ee eS ee a ee eee 








1 After this word s. 147 of the amend- amending Act has the words: ‘‘the last — 


ing Act inserts the words, ‘for on par- ‘of such seasons or occasions before such —— 
ticular occasions.” ‘t institution.” . 
2 Instead of these words s. 147 of the a z 
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— APPENDIX X. 


Code of Civil Procedure, Act V of 1908, Order — 
rules 1-5.' 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


[ Received the assent of the Governor-General on the 21st March, 1908. } 


ORDER XXXIX. je 


Of Temporary Injunctions and Interlocutory Orders. 
Temporary Injunctions. 


1. Where in any suit it is proved by affidavit or otherwise— , 
(a) that any property in dispute in a suit is in danger of being vasted, * 
damaged or alienated by any party to the suit, or wrongfully so : 

in execution of a decree, or 
(ù) that the defendant threatens, or is about, to remove or dispose ot hi 
property with intent to defraud his creditors, _ | 
the Court may by order grant a temporary injunction to restrain such a ct, 0 r 
make such other order for the purpose of staying and preventing the y 
damaging, alienation, sale, removal or disposition of the property as the | Jou 
thinks fit, until the disposal of the suit or until further orders. ~~ 


2.—(1) In any suit for restraining the defendant from commiting a br 
of contract or other injury of any kind, whether compensation is claimed 
the suit or not, the plaintiff may, at any time after the — th i 


ae! 
-~ in 





* 7 


— 
a 
F 
11 
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s Ta. * 


1 This Act came into force on the Ist schedule.) It has — he * 
-~ January 1909, see s. 1 (2), With the the former Code, Act XIV of 1 
= exception of ss. 1 and 155 to 158, it s. 156 and the fifth sched le. z 
=_= extends to the whole of British India references to the provisions of e A 
= except the Scheduled Districts, see s. of 1882, supra, — sh, 5% 
ma i (6). (For a ification of the 193, must therefore be aken vc 
Scheduled Districts, see the Scheduled 
- Districts Act, XIV of eriy the first 
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p 
suit, and either before or after }Cdgment,' apply to the Court for a temporary APPENDIX Xr — 





injunctich to restrain the defendant from committing the breach of contract e 
or injury complained of, or any breach of contract or injury of a like kind —* nip 
ae out of the same contract or relating to the same property or right. : 
r o . J 
26 The Court may by order grant such injunction on such terms as to Pie = 
the duration of the injunction, keeping an account, giving security, or other- 7 Gog 
wise, as the Court thinks fit.” p * 


2.—(3) In case of disobedience, or of breach of any such terms, the Çourt œ 

' granting an injunction may order the property of the person guilty of such l 
disobedience or breach to be attached, and may also order such person to be 
detained in the civil prison for a term not exceeding six months, unless in the 








meantime the Court directs his release.’ F 
Ek 

2.—(4) No attachment under this rule shall remain in force for more than a 
one year, at the end of which time, if the disobedience or breach continues, i — 
the property attached may be sold, and ont of the proceeds the Court may = <a 
award such compensation as it thinks fit, and shall pay the balance, if any, ‘oe 
to the party entitled thereto.* | —— 


3. The Court shall in all cases, except where it appears that the object Before 


of granting the iejpnction would be defeated by the delay, before granting an i | 


injunction, direct notice of the application for the same to be grer to the notice natios to opposite 


opposite party.’ 


4. Any order for an injunction may be discharged, or varied, or set aside’ Order for in- = 
Court, on application made thereto by any party dissatisfied with such he discharges ae 
* varied or set — = Le 














cam — 


5. An injunction directed to a Corporation is binding not only on the Injunctionto 
Corporation itself, but also on all members and officers of the Corporation 
"e personal action it seeks to restrain.” 





1 Supra, p. 615. œ | 5 Supra, p. 619. —— 
Supra, p- 618. a Supra, p- 620, * a Er 
7 Ibid. 
















aa APPENDIX XI. 


Act VIII of 1891. 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN CounctL. 


` 


[ Received the assent of the Governor-General on the 6th March, 1891.] 


a An Act to extend the Indian Easements Act, 1882, to certain areas im which 
that Act is not in force. ki 4 


— 


Wherzas it is expedient to extend the Indian Easements Act, 1882, to — 
certain areas in which that Act is not in force ; “i 

‘ae It is hereby enacted as follows :— 

>. extension of. 1. The Indian Easements Act, 1882, is hereby extended to the territe 

E o Act V, oe to respectively administered by the Governor of Bombay in Council 


ee — a Pro- the Lieutenant-Governor of the North-Western Provinces and Chief Ce 
~ vincesand missioner of Oudh.' 


—— 
= 
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= Dudh. 







t Supra, pp- 7, 47, 48, 50. The North- 
a. Western Provinces and Ouuh are now 


x 


together called the United 
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ABANDONMENT— (See Extinction of Easements). 


“ABATEMENT— 


of disturbance of easements. 






by injured party on another's land, 598. 
how to be effected, 600. 

not favoured in England, 599. 
recognised in India — 
Act, 599. À 

“e rejected by I. E. Act, 599. 
— ee ee ce eee 
demand previous to, unnecessary, 
600. 
of private nuisance, 226, 245, 246, 247, 599, 600. 
notice of, when necessary, 226, 246. - pi 
> when unnecessary, 226, 246. 





of public nuisance, 241, 599. ; 


e EASEMENTS — 
arise, by - pans. 





„âs incident —— reservation of the / 
je coer earth tical tn Si ag 





























j 3 
ACQUIESCENCE—(See Assignee, Enjoyment, ~ Interruption, Knowledge, 
Laches, License, Prescription, Réversioner). E 
effect of, E 
in acquisition of easements by prescription, 147,148, 151, 152, 153, 155, 
r 156, 158, 417, 419, 421, #22, 426, 125, E . 
l 440, 444, 446, 447. — 
under Indian Easements Act and Indian ~— 
Limitation Act, 447, 453. aan 
disturbance of easements, 194, 629, 633, 634, 635. — 
r “extinction of easements, 532, 666, 674. 2H 
interruption of eLjoyment prior to acquisition, 428, 429, 430, 431, 
461. — 


equitable doctrine of, 39, 389. 


ACQUISITION OF EASEMENTS— s 
by acquiescence (see Acquiescence). 
covenant, 70 et seq., 73, 153, 154, 312, 340. 
creation, 305, 306, 316. 
custom, 31, 184, 203, 521. (See Custom, Customary Easements, Cus- 
tomary Rights.) 
estoppel, 148, 313, 375. (See Estoppel.) 
express grant, 11, 305, 306, 317. (See Express Grant.) — 
express reservation, 360, 361, 372, 377. — 
impliei grant, 319, 320, 321, 322 et seq., 331. (See Devise, Implied 
Grant.) J 
prescription, 405. (See Prescription, Prescriptive Easements.) 
k presumed grant, 12, 165, 184, 315, 320, 331 et seq., 387, 388. 
x Necessity, Presumed Grant, Quast-Easements.) 
_ presumed reservation, 165, 184, 305, 360, 372, 377, 383, 384, 335. 


— — = 


statute, 400, 401, 402, 515, 516. (See Statute.) 








* aa 
> | transfer of dominant tenement, 47, 305, 306. (See Transfer of — RP 
S Act.) S 
— under Indian Easements Act, by long enjoyment, 457, 455. (See Indi 

ess Easements Act.) 


= Indian Limitation Act, by long enjoyment, 45, 46, 447 et seq. (se 
Indian Limitation Act, XV of 1877.) 
 ACT—(See Statute). 


_ * ACTION—(See Suit). 


= ACT OF GOD, 240, 255, 557—(See Vis Major). 
— how far a defence to an action for nuisance, 255. 


— _ ADEQUATE RELIEF—(See Damages, Injunction). 

= definition of, 617, 627, 628. 

| poanio or, in s. 54 of Specific Relief Act, 627, 628. 

ADMINISTRATION OF CIVIL JUSTICE IN UPPER 
— oe ee ae (See Table of Statutes) 
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( ° 
AFFIRMATIVE EASEMENTS, 14, 15, 16, 101, 134, 475. 
Gequisition of, how preventible, 136,137. * 
creation of, 312, 340. 
=a presumed additional grant, 340. 
- definition ®f, - - á 
difference — and negative easements in interruption of growing’ - 
right, 423. 
extinction of, by abandonment, 549 ef seq., 558. 
forfeiture, 560, 561, 584. = a 
AGENT— j 
liability for negligence of, 179, 185. 
AGREEMENT — (See Contract, Covenant). 
enjoyment under, effect of, 414, 415, 426, 427, 434. 
express written, preventing acquisition of easement need not be signed by 
servient owner, 414. 
: interruption of enjoyment under, effect of, 638. 
parol, to grant easement, effect of, if acted on, 39, 316, 317. 
rhyme recat i ae Irrigation). 
AIR— (See — Easements Act, Indian Limitation Acts, Light, Pollution, 
Purity, Quasi-Easements, Wind). 
easement of, 
abandonment of, 535, 537, 539, 569. l 
° acquisition of, by long enjoyment under the common law, strictly, 
> under implied covenant, _ 
70 et_seq., T3. 
the common law, usually 
: > 
J— — * 
> ‘ 
disturbance of, 70, 80, 97, 99, 596. 
| limitation of 
e a Injunction.) 
comet ee extent and mode of enjoyment of, 470, 473 et — oH 
er gee) forfeiture of, 560, 561, 584. 


— — —— 



















: 
ATR— continued. e j 
prescriptive right to, 33, 97, 133. — 
extent of, under the general law, 79, 80, 97 et s a 
474. — 
e k ; Indian Easgémengs Act, 99, 


(See Indian Easements Ack) H 
necessity for defined and permanent aperture c 
channel in order to acquire, 73 et seq., 422. 
pollution of, 191, 260, 351, 491. 
sSuth breeze, no prescriptive right to, 77, 79, 245, 422. 
ventilation, easemetit of air for purposes of, 77, 98. 


AJIMERE LAND AND REVENUE REGULATION, II oF 1877 (Se See | 
Table of Statutes). * 
s. 3, easement created by, in favour of Government, 401. 


ALITENATION—(See Conveyance, Devise, Dominant Tenement, 
Servient Tenement). 

of land, includes easements appurtenant thereto, 47, 306, 310, 587. 

property affected by mere license, 668, 675. 


ALLU VION— >° 
incr of dominant tenement by, effect of, 481. 
restoration of dominant or servient tenement by, within twenty 
after complete destruction, effect of, 591. E pe 


ALTERATION OF DOMINANT TENEMENT—(See Air, Extinction of 
Easements, Light, Support, Water, Way). = Ej 
effect of, 
as amounting to abandonment of easement, 535 ef seq. 
forfeiture of easement, 560 ef seq. 
constituting an excessive user, 472 et seq., 504 et seq., 515, 
by pulling down, 537, 539, 548, 562, 570, 572, 575, 57% 580, 
restoration after, effect of, 538. 8 


AMERICAN LAW— 
; in relation to extraordinary use of water, 277. 


“ANCIENT LIGHTS— 

} what are, 80. 

— 

— aN GLE OF FORTY-FIVE DEGREES — (See Light). 
F rule as to, 643. i ; 


AN GLO-INDIAN LAW— (See History of — 


— APERTURE (Se Air, Door, Light, Window). T? 

_ decreasing, effect of, 479, 563, 576. _ — 

ci ing, effect of, 91, 473 et seg., 562, 56i et seg., 579. — 
E A E c= ——————— ia — 

F sae —— — — 

k l PES 3 Ees i — a * — —— 
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APPARENT AND CONTINUOUS ee Indian Easements 
+ Act, Quasi-Easements). 
acquisition of, by presumption of law, 320, 338 et seq., 385, 387. 
under Indian Easements Act, 345, 351, 379, 387. 
= difference Aetwegsn, and discontinuous easements in method of acquisi- 
tion, 320, 354 ef seq. 


APPARENT EASEMENTS—15, 17, 309, 338, 343, 359, 367, 368, 379. F 


APPURTENANCES— * @ 
meaning and effect of, in deed or will, 324, 326. 327, 331. 


APPURTENANT— 
“~ appurtenant or belonging,” meaning and effect of, 310, —— 323, 324, 
325, 326, 331. —* 

customary easements in s. 19 of Indian Easements Act, are rights appur- 
tenant, 33, 205. (See Custom, Customary Easements.) 

customary rights in s. 2, cl. (6) of Indian Easements Act, are right unap- 
purtenant, 205. 

easement is a right, 3, 4, 5, 27, 55, 63, 216, 227, 653. 

ferry may be a right, 225. 

license is right unappurtenant, 27,653. (See License.) 

profit å mendre is profit, 5, 56, 211. (See Profit d Prendre.) 

profit å prendre in gross is profit unappurtenant, 10, 56. (See Profit å 
Prendre in Gross.) ° 

right in gross is right unappurtenant, 9, 10, 211, 216, 227, 228. (See 
Rights in Gross.) 


LRTIFICIAL DISCHARGE, 119, 129, 287. (See Surface-water, Water.) 


ARTIFICIAL STREAM —(See Riparian Proprietors, Surface-drainage-water, 
Water). 
definition of, 264. 
7 — eee 112 et seg., erie tre | 
alienation of, 120. ers 
ae ere < disturbance of, 596. _ H —— 
a: ; ES — 268. 
~ may be permanent or temporary for acquisition of prescriptive rights as 
x -~ between riparian owners, 118. 
o © must permanent for acquisition of prescriptive rights as 
116. 7 


: _- no prescriptive rights in, unless flowing in defined channel, 118. — 
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ASSIGNEE—continied. p 
notice to, of grantor’s ehstruction of a way is notice to, of grantee’e ri 
deviation, 515. ee. 
with notice of covenant, bound by, 13, 14, 315. * — 
of property affected by mere license, not bound b= licerse, 28, 663, 6 s 5, 
676. =. 
right in gross, not bound by right in gross 53 £ 

when bound by acquiescence of grantor, 399. 
not bound by acquiescence of grantor, 399. 


BANK—(See Bund, Embank, Riparian Owner). 
right of way along, may be accessory to a right of fishery, 518. 


BEAMS— 
right to nail, to a neighbour's wall, an easement, 225, 226. 





BED OF RIVER— 
soil of, to whom belongs, 211, 215, 241, 269. 


BENEFICIAL ENJOYMENT—: 
meaning of, in s. 4 of Indian Easements Act, S, 9, 58, 59. 


BENGAL— 
prescription in, 441, 442. 
present law in force in, relating to easements, 45, 49. 
privacy, right of, in, 207. 


BENGAL IRRIGATION ACT, III (B.0.) oF 1876—(See Table of Statutes) eo 
compensation under, for disturbance of rights in water, 46, 48. | X may 


BENGAL, N. W. P. AND ASSAM CIVIL COURTS ACT, XII or 1887... i 
52. (See Table of Statutes.) ae, 


BENGAL PRIVATE FISHERIES PROTECTION AOT, TI or 1889...214. J 
(See Table of Statutes.) 


_ BENGAL REGULATIONS III anv VI oF 1793...41—(See Table of Statut e 
E GAL ROAD CESS ACT, IX or 1880...2383—(See Table of Statutes). 


GAL TENANCY ACT—(See Table of Statutes). a 
extinction of easements under, 529. 
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BOArAES«- Rainy Season, User, Way). 
— right of way by, in India, 104, 111, 112, 215, 453, 459, 511, 524, 
_ BOMBAY— — — a . 
eee a ae A 50. — 
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h BURMA Laws. ACT, 53, 54. (See Table of Statutes.) — 
OF PROOF— ——— 
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E UF i e 


BOMBAY REGULATION, V oF 1827.,.442, 447. (See Table of Statutes.) 
tepealed by Indian Limitation Act, IX of 1871...447. 


BRANCHES —(See Projecting Branches). 
d 
BREEZE—(S-2 South Breeze). A 


BRITISH INDIA— 
present law in force in, relating to easements, 48 ef seq. 


BUILDING—(See Air, Alteration of Dominant Tenement, Lighty Minifig 
Rights, Negligence, Party-wall, Repair, Support). 
repair of, 166, 172 et seq. 
support for, by adjacent and subjacent land, 133, 138 et seq., 160. 
building, 133, 163 ef seq. 
party-wall, 180, 181, 183. 
support for separate floors or “‘ flats ™ in, 162, 353. 
withdrawal of support for, 167 ef seq. 
negligence in, 170 et seq., 185. 
BUND—(See Embank). 
right to have water kept back on servient tenement by means of, not 
acquirable by prescription, 119. 
gep, at a particular height, an easement, 226. 
maintain, as against an owner of jalkar, 216. 


removal of so much of, as interferes with the natural right, 292, 
293. 


ag 


*®BURIAL—(See Custom). 


right to bury dead in another’s land, 205, 210, 224. 
BURMA— 
present law in force in, relating to easements, 53. 
Lower Burma, 53. 
Upper Burma, 53, 54. 






in — to acquisition of easements, 105, 258, 598, and see Addendum to 









- a ree 








p. 168. š 
abandonment of easements, 537, 540. > 
d disturbance of easements, 617. 

k forfeiture of easements, 563, 570, 574. ee — 
— ie — — 
— ra pre" 4] 

_ CALOUTT MUNICIPAL ACT (BEN. ACT, III oF mT -238. —— Table 

of — ———— 
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CENTRAL PROVINCES AND COORG— ° 
present law in force in, lating to easements, 51. A 
CENTRAL PROVINCES LAND REVENUE ACT, XVIII or 1891 —(See 


Table-of Statutes). . — 
easement created by, in favour of Government, 401. 






















CESSATION OF ENJOYMENT—(See Continuous Easements, Discon- aa 
tinous Easements, Extinction of Easements, Interruption, Non-user). — E 

afte- acquisition of easement, effect of, 535 et seq., 539, 547, 549. a: 
before acquisition of easement, effect of, 431 ef seq., 449, 453, 461. e 


CHANCERY PROCEDURE ACT, 1852...614. (See Table of Statutes.) 


CHU RCH—(See Custom). 
access of light to, protected, 99. — 
right of way to, acquirable by inhabitants of a place, 32, 232, and see pe: 
Addenda. 


= 
i. s 
a 





CIVIL PROCEDURE CODE, ACT V. or 1908 (Appendix X, 728). 
repeals Act XIV of 1882...615, 618, 619, 620, 728. 
temporary injunctions under, 615, 618, 619, 620, 728. 


CLOTHES— $ J 
right to hang, on lines passing over neighbour’s land, an easement, 225. * 


COMMON ENEMY— 
sea is regarded as, of all sea-coast proprietors, 288. 


COMMON LAW PROCEDURE AOT, 1854...89, 613. (See Table of Statutes.) 


COMMON OF BOTES, 221. 
or ESTOVERS, 211, 221. 
PASTURE, 211, 221, 
PISCARY, 210, 211. 
SHACK, 221, 222. 
TURBARY, 211, 221. 


a — — 
MPANY—(See Corporation). — 
ENSATIONA(See Damages). a 
Bt under Bengal Irrigation Act (B.C.) III of 1876...48. | — 
LA Indian Easements Act (ss. 33, 34), 596, 631, 639, T14. 


— 











EEr. (s. 50), 592, 719. T 
Be (s. 64), 678, 722. | 
3 7 = Northern India Oanal and Drainage Act (VIII of 1873), 
pee “Sy Specific Relief Act (s. 54), 625, 626, 627 , 628, 629, 537; 9 92. 
— “peated a Acquiescence, License, Injunction). -AK r — 
oe, no prescription where enjoyment had by, 414, 426, 434. Se — 
- pres “Ashe ecm — 
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CONSTRUCTION OF DEEDS— 


Pe 


=“ generally, 312, 320, 485, 486, 662. e 
in relation to an express grant, 168, 317, 485, 486, 493. (See Express z 
Grant.) 
e e implied grant, 319, 322, 485; 493, 501. “(See Implied 
Grant.) 
uncertain grant, 318. 


nr 
A 
CONSTRUCTIVE GRANT, 39, 389. 


CONSTRUCTIVE KNOWLEDGE— e 
as an element in prescription, 156, 159, 421, 424,444, 445, 446. 


CONSTRUCTIVE NOTICE— 
assignee when bound by, 399. 


CONTINUOUS EASEMENTS, 16,17. (See Apparent and Continuous Ease- 
ments.) 
acquisition of, how affected by non-user, 431, 433, 434. 
- extinction of, by abandonment, 535 eft seg. i> - 
forfeiture, 561 et seg., 584. —— 


CONTINU®@YUS AND DISCONTINUOUS EASEMENTS, 16, 17. 


CONTRACT—(See Agreement, Covenant). r f 
rights not amounting to easements acquirable by, 244, 245. | 


© CONTRACTOR— — 
Se of employer for negligence of, 179, 185. ` 


CONVEYAN CE—(See Alienation, Quasi-Easements). 
acquisition of easements under simultaneous conveyances, 385. 
of land passes easements annexed thereto, 47, 306, 310, 587. 
— words required in, to pass a right of way not specifically described, 330, — 
— 331. © e —— 


| 9 convExanciva AND LAW OF PROPERTY ACT, 1881. .-306, 307, 310, 
= 830,331. (See Table of Statutes.) ` — aisi 


 eCORPORATION— 
— a > ability of, to obstruct growing easement as adjoining owner, = 
m S ——— 331, 340, 401. i 
«e against, 339. 
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"dedication by, 233 
| temporary injunction directed to, ee — 










diction of, 38, 39.7613, 622 et seq. e DS 
nes a19; T E iss © BHR —— a 


: tion of Easements, Air, “Light, Support : — 
for, 14, 638. —— =a — 
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OOV EN ANT—confinwed. 
for quiet enjoyment, expr&ss, effect of, 314, 315. 
A implied, effect of, 315, 316, 339. 
implied, not to revoke license, 678. 
negative, *bresumptior of, 340. yi = 
negative easements created by, 153, 154, 312. 
operating as grant, 312. 


CRIMINAL PROCEDURE CODE—(Appendix IX, 726). 
powers of Magistrates under, in disputes concerning easements, 47, 4s, 
726. 
right of way is a right of use of land within s. 320 of, 105. 


_ CROWN —(See Government). 
when bound by Statute, 462, 463. 


CUL-DE-SAC—(See Highway). 
CULTIVATION—+( See Irrigation). 


— E 
CUSTOM — 

acquisition of easements by, 31, 184, 203, 232, 521. 

bad if excluding all the rights of property, 204. e." 

cannot override legislative enactment, 205. 

diferenče between, and easement, 31, 32. 

prescription, 32, 203. 

must be reasonable and certain, 204, 205. 

no precise statutory period for establishment of local, 34, 305. 

pleading of, 209. : 
- proof of, 205. 


eS CUSTOMARY EASEMENTS, 31, 33, 203, 232. (See Custom.) 


tx CUSTOMARY RIGHTS— i 
KEN distinguishable from customary easements under Indian Easements Act, 
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o= DAM— 
SA right to maintain artificial, extent of, 108. e 
— raise water of upper stream by means of, extent of, 274, 275. 


DAMAGE—(See Natural Rights, N Oa Support). 


presumed trom invasion of logal righ, 256, a93, 5067 
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DAMaAGES continued. . zi ; 
. for disturbance of easements— e Š 
further relief by, 648. 
in lieu of injunction, 193, 195, 621, 627, 631, 639, 645. “ — 
together with injunction, 195, 639. ss Cs 


undertaking as to, 618. 
when a final remedy, 637. 
refused, 637. a 
temporary injunction wrongly granted, 620. 
for revocation of license, 659, 673, 678. 


DAMNUM ABSQUE INJURIA— 
not actionable, 120, 124, 171, 256. 


DECLAR 
relief by, 257, 279, 649. 


DEDICATION—(See Addendum to p. 230, Highway). 
DEED— (See Construction of Deeds). 


-  DELAY—(See Laches). pan 
when a bar to equitable relief, 194, 617, 618, 635. 
when not necessarily a bar to damages, 636. 
whetherthere has or has not been, a question of fact, 617, 635. 


ROGATE FROM HIS GRANT— á 
grantor cannot, 77, 167, 314, 315, 339, 342, 343 et seg., 353, 368, 372, 375, 395. 
Q limitation of the rule, 313, 340, 341. 


DESTINATION DU PERE DE FAMILLE, 355, 356, 357, 366, 378. 
DEVIATION —(See Highway, Way). > 


DEVISE, 317, 320, 341, 344, 385, 387, 485. (See Conveyance, Construction of — 
Deeds, Express Grant, Implied Grant.) — 
— acquisitfen of easements under, by presumtption of law, 341, 344, 385, 387. 
— gegen a erga ara construction and — aa 
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i a DILUVION— x — 


a $ diminution of dominant tenement by, effect of, 481. 
— DIRECTION— (See Highway, Necessity, Way). | 
— DISCHARGE See Artificial Discharge, Surface-water, Water). 








— easement of, upon adjoining land, 119, 129, 287. 
oN aban natural right of, upon adjoining land, 119, 287. 
O DISODAIÑER— . * 


‘non-user coupled with, effect of, 551. 
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DISCONTINUOUS EASEMENTS—continued. 

extinction of, by abandonment, 549,558. 

forfeiture, 560, 561, 5S4. 

non-user of, effect of, prior to acquisition, 431, 432. 

. subsequent to acquisition, 549 et seg., oss. 


i — 
DISPOSITION— eR 

‘ of the owner of two tenements, in regard to easements, 162, 165, 167, as2, 
387. 338, 356, 357, 360, 383, 384, 385, 387. ee 

e pleadings as to, 607, 609, 610, 611. <a 


DISTURBANCE OF EASEMENTS — (See Abatement, Comp 
Damage, Damages, Indian Easements Act, Injunction, Parties to Suit, 
Pleadings, Specific Relief Act, Suit). * 

acquiescence in, effect of, 194, 629, 633 ef seq. T 
acquisition of land under Statute is not a, 528, 529. 
by collective acts, effect of, 597. 
continuing de die in diem, effeot of, 45S, 650. 
liability for, 196, 203, 608 ef seq. 
limitation of suits for, under Act IX of 187 — 447, 455, 457. 
XV of 1877...45, 448, 455, 457, 649. 
no remedy as against servient owner for — bes of growing — 
429, 606. 2 ae 
remedy fpr, by act of injured party, 598. a 
suit, 600 ef seg. 
as against trespasser, prior to acquisition of prescriptive 
right, 606. 
request to remove, when to be made, 600. 
threatened, remedies for, 190, 194, 615, 617, 629. s 
* what constitutes a disturbance, 595, 639. 


“DISTURBANCE OF NATURAL RIGHTS, 191, 255, 291. 
Rights, Nuisance.) 


DOMINANT HERITAGE—(See Dominant Tenement). A 
definition of, 56. 


DOMINANT OWNER—(See Dominant Tenement). 


DOMINANT TENEMENT, 3, 7, 55. (See Quasi-Dominant Tenem — ee 
ae alienation of, effect of. (See Alienation.) — 
= Alteration of, effect of. (See Alteration of Dominant Tenement) iam 
~ conveyance of. (See Conveyance.) —— 
=_= destruction of, effect of, 589. — — ae oa 
F —— — — 10, 55, 56, 470. - >, an 
— increase Ae diminution of, by —— or diluvion, effect of, 4 
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DOMINANT TENEMENT continued. 

partition or severance ct, effect of, 481, 482. 
“profit à prendre must be associated with, 4, 56. 

rebuilding of, on same site within twenty years, effect of, 591. 

restoration of, after abandonment, effect of, 538. 

* by alluvion within twenty years after complete destruction, 
effect of, 591. 


> © e. 
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DOOR— 0 
in India may be effective for admission of light and air, 79. * 
DRAINAGE—(See Discharge, Northern India Canal and Drainage Act, Per- 
colation, Surface-drainage-water). 


EASEMENTS—(See English Prescription Act, Exception, Indian Basements 
Act, Indian Limitation Acts, License, Non-user, Reservation, User). 
accessory. (See Accessory Easements.) 
acquired through the act or presumed act of man, 11. 
acquisition of, methods of. (See Acquisition of Easements.) 
adaptation of, to meet requirements of trade or scientific discovery, 12. 
against whom may be acquired, 118, 206, 306, 311, 437, 462, 465. (See 
Government, Landlord, Mortgagor, Tenant.) 
are restrictive, not exclusive, 64. 
by whom may be acquired, 311, 312, 319, 437, 448. (See Government, 
7 Tenant.) 
British India, law in, relating to, 48. (See Mofussil, Presidency-towns.) 
characteristics of, 3, 55, 470, 653. 
claim to, inconsistent with claim to Ownership of land, 65, 103, 451, 608. 
classification of, 14, 15. 
definitions of, 6, 7, 8. 
difference between, and licenses, 27, 653. 
- % natural rights, 25. 252. 
— = _ profits å prendre, 4, 5. 
= rights in gross, 9, 227. 
disturbance of, 593. (See Disturbance of Easements. ) 
duration of, 17, 312. (See Necessity.) 
extent and mode of enjoyment of, 469. (See Grant, Necessity, Prescrip- _ 
tive Easements, Quast-Easements.) - — 
_ extinction of, 526, 586. (See Extinction of Easements.) e 7 
history of, 34. (See“History of Easements.) ‘ee 
inchoate, unknown to the law, 429. — 
— incansistent, cannot co-exist, 18. wee n — 
A limitation of suits for. (See Disturbance of Easements, — — — 
limited, 17, 102, 31% | — 
nature of, 3, 64. a 
need not be reasonable, if not prescriptive, 31, 204. (See Prescription.) 
— 17. 
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EBASEMENTS—continued. ae — 
proof of, 608. (See Burthen of Proof.) > — on 


repealed Indian enactmerts relating to. (See History of Easements.) — 
resemblance between, and profits å prendre, 5. - 
F revival of. (See Revival of Easements.) 
rights caxable of restriction by, 25, 252. (See Natura? RigEts.) 
servient owner not entitled to require continuance of, 61, 109, 129, 528, 592. 
: subordinate. (See Subordinate Easements.) 
r suspension of. (See Suspension of Easements.) 
_ unrepealed Indian enactments relating to. (See History of aS 
“use €nd preservation of, rights and obligations connected with. (See 
Dominant Tenement’) — a 
valid though benefiting tenements other than dominant tenement, 59. Eo 
variety of, how limited, 11, 12. — 


. EASEMENT IN GROSS— * 
not known to the law, 9, 58. — * 


EAVESDROPPING, 129. 


ELECTRIC LIGHTING AOTS, 1882 and 1899— (See Table of — 9— as — 
acquisition of easements under, 402. | es 


ELECTRIC LIGHTING COMPANY—(See Corporation). 
acquisition of way-leave and other easements by, 12, 401. 


EMBANK— 
right of riparian owners to, against each other, 270, 284. 


- ENGLISH LAW —(See History of Easements). — 


ENGLISH PRESCRIPTION ACT, 1832—(Appendix I, 681). 
aim and object of, 413. 
claims against Crown, under, 463. 

: does not exclude other modes of acquiring easements, 415. _ 
i effect of, 416, 450, 567. m 
— enjoyment under, must be actual, 451. — 
* exclusion of estates for life or for term of more than three years under, ir 
) computation of prescriptive period, 430, 465. Eri 
—— interruption under, 428, 432. 

— is an act of procedure, 416. 
— prescription is juris positivi under, 416. 

=_= title to easements, how acquired under, 415, 434 et seq., 455. 
user, cessation of, under, effect of, 482, 433. 


| — ENGLISH PRINCIPLES— — 
a applicability of, in India, 41, 42, 627. ——— — 
A E: Anfluence of, in India, 41, 42, 612, 622,627. “~ a eg r E 
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ENJOY MENT—continued.: . 


Prescriptive, * 


computation of periods of, under English Prescription Act, 415, 434, 455. 
Indian Easements Act, 457. 
a Limitation Acts x 
essentials of valid, 107, 122, 126, 141, 148, 149, 151, 154, 155, 156, 159, 
413, 417, 420, 421, 426, 427, 428, 444, 446, 450, 451, 459. 
length of, in England under common law, 148, 151, 154, 159, 408, 409, 
411, 412, 413. 
English Prescription Act, 413. * ms 
in India, prior to Indian Limitation Acts, 441, 442, 443. 
under Indian Easements Act, 466. 
Limitation Acts, 448. 


n * 


EQUITABLE DOCTRIN ES—(See English Principles). | - 


effect of, 39, 312, 316, 389, 665, 674. 


ESTOPPEL—(Svee Acquisition of Easements). 


by conduct, 148, 374, 375, 393, 394, 395, 665. 
representation, 313. 


EVIDENCE —(See Proof). 


expert, 194, 296, 645. 
irrelevartt, what is, in disturbance of ancient lights, 646. 


EXCAVATED LAND— e 


easement of support to, by adjacent land, 137, 138, 142, 160, 161. 


EXCAVATION — 


EXCEPTION-—_{See Reservation). 


e. 
EXPRESS GRANT—(See Acquisition of Easements, Contract, — fs a * 
> 








question whether, 


by licensor on property affected by license, 668. 
disturbance of easement of support by, 167, 296. 

natural right of support by, 294, 295, 296. 
extended right of support, effect on, by, 479, 583. 
obligation to fence in, 223, 224. 









grantee from acquiring easement aliunde, 414. | — 














definition of, 317. tie te 
no words necessary for, 317. — — 
of mere license need not be in writing, 664. — —— 7— 
license coupled with : interest, when must be in writing, 664. ea 
316. , — 25 — 


rights not amounting — — — 245 — 


















— 360 of se. 
"exceptions to, 396, 397, 372, a89, 384, 359. 














5 ( j 
i 
EXTINCTION OF EASEMEN — See Indian Easements Act, 
Statute). 
by express release, 526, 527 et seq. 
presumed release, 526, 529, 630. 
* _ through abandonment, 526, 527, 535 et seq., 549 ets 
authorised act of servient owner, 526, £ 
et seq., 666, 674. 
P forfeiture, 527, 560, 561. i 
; unity of absolute ownership, 58, 526, 
E 3 et seq. 


: various other methods, 586 ef seq. 


- EXTRAORDINARY AMOUNT OF LIGHT, 84, 89, 90, 92. 
dominant owner cannot complain of, 100. 
* right to, cannot be acquired by prescription, 92. 


EXTRAORDINARY SUPPORT— 
acquisition of easement of, 160, 161. 


FENCES, 222. <= i 
easements connected with, 222 eż seq. “ie 


~ 


P 


FENDER— 
right f retain, for keeping stream in a particular course, an easement, 2 
user of, if excessive, may be abated by servient owner, 475. 


FERRY — 
acquisition of, in England, 225. 
India, 225. i 
easement relating to, 224. 
is a franchise not necessarily appurtenant to land, 225. 
not extinguished by competition or mere non-user, 225. 


- FESTIVAL— 7 — 
right of Hindus to celebrate the Holi, on another’s nd, a customar 
easement, 32, 210. 


~ FICTION OF LOST GRANT—(Scee Grant). 3 
_ FISHERY—(Sce Jalkar, Private Waters, Public Waters). — 
gee rights of, : x 
ec - in England, 186, 210. 
















— private rights of, 186, 210 eb seq. — — 
— — public rights of, 186, 212, 2183. = 
— in India, 186, 187. — aes 
aaa _ private righte of, in private waters, 213 et sg.. — — 
En are Le Po 
Ee ATA i XV of 1 2: 
5 sr ay -~ in public waters, 216 et seg. * 
ieee * publio rights of, 219, 220. oaks 
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FPLATS—(See Buildings). ~ 

FLOUDS— : > 

right of riparian proprietors to protect their lands from, when absolute, 
270, 284. 

- fight of ripétian“proprietors to protect their land5 from, when qualified, 

270, 284, 288. — 
FLUMEN, 129. — 
FORESHORE— = e 

of sea, ownership of, 213. > 


public rights over, 213. 
tidal navigable river, ownership of, 212. 
public rights over, 212. 


FORFEITURE —(See Extinction of Easements). A 
FOULING— (See Pollution). 

FOUN DATIONS—(See Building, Support). i 
FRANCHISE —(Seə Ferry). 


wo 
acquiescendés in the nature of, 389. 
elements of, 389, 390. e 


FRENCH LAW, 15, 277, 357, 406. - 


FRUIT TREES— 
easement to nail, to a neighbour's wall, 225, 226. 
remedies for nuisance before easement acquired, 226. | 


FUNERAL OBSEQU IES—(See Burial). 
acquisition qí way-leave and other easements by, 12, 401. E Ae —[ [ 
— WORKS CLAUSES ACT, 1871...402. (See Table of Statutes.) i We — 














— 
) — 

GOVERNMENT — continued. P 
acquisition of private rèthts of fisnery against, 217, 218. ⸗ 
statutory easements by, 400, 401. — 
presumption of dedication against, 234, 271. 
remedy for disturbence of easement against, 598. a - e 
GRANT—(See Constructive Grant, Derogate From His Grant, Express Grant, A 


Implied Grant, License, Presumed Grant). 

affirmative easements created by, 312. 
all tasements theoretically lie in, 305. 
construction of, 160, £12. (See Construction of Deeds.) ; 
fiction of lost, 158, 411, 413, 416, 417. * 
im general terms, different from grant for particular term, 312. 
partiy void, partly valid, 315, 314. 
presumption of additional, 184, 332 ef seq., 340, 610. 

lost, 148, 154, 155, 159, 160, 236, 422. 
question whether valid without writing, 316, 664. 
uncertain, rule as to construction of, as against grantor, 315, 319. 
void if contrary to Statute, 313. 
when oral, question whether easement or license created, 317. 


GROSS—(See Profits à Prendre in Gross, Rights in Gross). 


HAU T—({ See Market). 


right to hold, on another's land, an easement, 224. $ 7 5 
“HERETOFORE USED OR ENJOYED "— 3 
















meaning and effect of, 330. , — 


HIGHWAY—(See Addenda to pp. 230, 282). 
access to, from adjoining land, right of, 238, 512. 
addition to, dedication of, when presumed, 235. 


cannot be a dominant tonement, 225. r 
creation of, 39, 30, 230. a 
by dedication, 29, 30, 250, 231, 235. 
Statute, 330, 234. ; 


`~ cul-de-sac may become a legal, 286, 237. 
dedication of, by whom can be made, 230, 233. 
Es Taan feo moe k porond ai 
236. 
in favour of general public oniy, 232. | ‘oa 4 i 
must be in perpetuity, 233 
deviation from, tight of, 987, 238. 
difference between, and easement of way, 29/238, 294, 298, 511. 
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HIGHWAY—continued. > 
GSncroachment on, 235. = = 
extent and mode of enjoyment of, 29, 30, 229, 230, 234, 235. 
extinction of, 240. 
= isa right iw gress, 29, 228. (See Rights in Grosse) b 
obstruction of, 241, 242. | 
remedies for, 241, 242. À 
pleading of, 104, 610, 611. —“ 
presumption as to ownership of soil of, 29, 30, 232. S n 


how rebuttable, 233. 
repair of, 238, 239. 
ý right to discharge water from, on to adjoining land, how acquirable, 228. 
to public monument or other object of interest on private property, cannot 
be acquired by user, 235. 
when qualified by easement of way, 104. 


HINDU LAW, 40, 70. | 
a | easements known to, 40, 70. | 
— 


_ HISTORY OF EASEMENTS, 34, 36, 40, 43, 46, 612, 613, 622. 
_  A&nglo-Indian law, 40. 
— English 1 law, 36. 
Indian law? 40. 
enactments repealed, 43 


unrepealed, 46. 
Roman law, 34, 37. 


— ——— —(See Building, Negligence, Party-wall, Support). . 

"~ IMPLIED GRANT— 

ao by deed or will, 320. 

~ Construction of, 319, 320, 321, 322, 325, 326, 327, 330, 331, 485,493,501. 

TURT g @ question whether entire — in — conveyed or 
* Bs -< easement, 321. Ag —— 

definition of, 319. | 

between, and présumed grant, 320, 321, 322. 


| IPLIED RESERVATION —(See Presumed Reservation). 
In INCHOATE, EASEMENTS—(See Easements). 
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_ EASEMENTS ; (See Easements). 
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INCREASE— j 
of burthen on servient tenement by dominant owner, effect of, 39, 91,1 
472, 473 et seq., 492, 560, 561 et 
551 et seq. i 
z n third party, effect -*,¢79. 
of light, dominant owner cannot complain of, 100. 





INCREASED SUPPORT— -S 
~ acqyisition of easement of, 160, 161, 424, 425. 2 


INDIAN EASEMENTS ACT, 1882 (Appendix VII, 696)— — 
abatement, remedy of, rejected by, 600. — 
**aocoustomed business y question as to meaning of ins. 33, Expl. II —5* — 
application and scope of, 7, 47, 48, 50, 51, 102, 106, 242, 316, 448, 466, | | 

5638. 
compensation under. (See Compensation.) 
differences between, and general law, 6, 23, 28, 80, 81, 95, 98, 99, 379, : 
457, 474, 479, 537, 584, 591, 592, 599, 600, 6 8. 
Indian Limitation Act (XV of 1877), 242, 53, , 
463, 466. — 





enjoyment under, 466. 
computation of, effect of, 457. , 
extent of easements of light and air under, S0, S1, 95, 98, 99, 474, 79 
5S4, 585. 
extinction of easements under, after fixed period of non-user, 537, 559. 
by forfeiture, 554, 585. “RS 
licenses by non-user, under, 676. = 
ent, acquisition of easements against, under, 463, 46C. 
ction under, 585, 626, 631. 
interruption under, 429, 447. 
mere license, negative nature of, under, 662. 
when transferable under, 28, 668. — 
not exclusive of other methods of acquiring easements, 46%. o 
partition of dominant tenement under, effect of, 481, 484° — 
pleading under, 608, 609,611. _ — 
power of tenant to acquire prescriptive easement of light or a rar 
support under, 452. : 
privacy, right of, a customary easement under, 33, 205,206. « 
profits à prendre fused in easements under, 5,6. 2 


ll 




















Pe in gross are not within, 242, 243. aie) 
E Be repeals portion of s. 3 and whole of ss. 26 and 27 of Indian L 
En tion Act (XV of 1877), 45, 466. S 






— ———— 242. 


ony wile , must be mogatradiart nth, dogr" 


EASEMENTS EXTENSION ACT, 1891...7, 47, 








( 


INDIAN LIMITATION AĜTS— , 
Act XIV of 1859...43, 442 (Appendix II, 684) 
repealed by Act IX of 1871...43. 
Act IX of 1871...43, 44, 45, 440, 444, 447, 449, 451 et seg., 458, 463, 464 
= TX ppendix IIT, 685). e 
repealed by Act XV of 1877...44, 447. 
Act XV of 1877 (Appendix IV, 688). A 
actual user not required by, 459. 
“as of right,” meaning of in s. 26 of, 451, 452. > > 
effect of, as regards easements of light and air, 449, 
450, 464. 
enjoyment under, 438, 439, 450, 459. 
computation of, effect of, 455 et seg. 
knowledge of servient owner not essential to, 
453, 454, 455. 
requisites of, 450, 451, 452, 453, 454, 455. 
exclusion of outstanding estates in favour of reversioner under 
s. 27 of, 464, 465. 
fishery, private rights of, or jalkar, are easements within, 
214. 
Government, question as to acquisition of easements against, 
~ ə under, 462, 463. 
interpretation of “ easement” in s. 3 of, 6, 7, 43, 44, 45, 49, 51, 
53, 203, 214, 220, 226, 242, 448, 465. 
profits à prendre included in, 5, 6, 208, 214, 220, 226, 


J 





2 448 
in gross are within, 214, 242. 
a right in gross (other than profits à prendre in gross) 
are not within, 228, 242, 243. 
interruption under, 429, 447, 449, 461. 
is not an act of prescription, 453. 
limitation of suits under, 45, 448, 457, 649, 650. 
s — see for compensation, 649. 
— — injunction, 45, 649, 650. — 
a. local extent of, as regards easements, 45, 49, 50, 51, 53. eae 
| not exclusive of other methods of acquiring easements, 45,458, 
Dé 463, 464. : 
= ™_ — — ņ object of, 45, 450, 464. -A 
——— pleading under, 608, 609, 611. — 
od te tenants’ powers of acquiring eneemantes, how limited te — — 
Be ate? a i = without interruption,” meaning of, in s. 26 of, 453. 


DIAN ‘REGISTRATION ACT, III oF 1877—(See Table of Statutes). 
_ when — to eatements, 317, 559. 
| — coupled with a grant of immoveshble- DFO) 
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INJUNCTION —{See Civil Procedure Code, Covenant, Indian Easements 4 
Natural Rights, Nuisance, Specific Relief Act). 
- breach of, penalty for, 618, 638. 
equitable relief by, 39, 612, 613, 615, 622 ef seg. 
expert evidence in action for, 194, 645, 646. 
mandatory (see Light). 
discretion of Court to grant or refuse, 631. — 
how and when to be exercise 
r * 198, 194, 195, 196, 631 ef seg. 
extent of, 635, G47-rct seq. 
elements to be considered in granting, 634, 635. 
further relief by, 64S. 
may be granted with damages or perpetual injunction, or both, 
634, 639. 
suspension of, 196. 
when granted on motion, 619, 620, 621. 
when may be postponed on undertaking by defendant, 649. 
perpetual (see Light). 
discretion of Court as to, 627. 
how and when to be exercised, 193, 194, 
258, 293, 626, 627, 628, 629. 
expert evidence in action for, 194, 645, 646. — 
extent of, 195, 647, 648. 
in case of injury actually committed, when granted, 193, 194, 





























threatened and intended, when granted, 194, 2% 













629, 630, 681. 

suspension of, 279. E 
when may be postponed on undertaking by defendant, 649. E 

a temporary (see Corporation, Light). J 
burthen of proof as to, 617. A oi 
compensation when awarded to defendant for issue of, 618, 619. 
definition of, 615. * a 
discharge of, 620. l — 
may be granted or withheld upon terms, 618, 619. — “ale 
practice, as to, 615, 618, 619. ii 

ai principles applicable to, 616. 
regulated by Civil Procedure Code, 615. _ | 
special rules relating to, 616, 617, 618. 

= usually granted on notice, 619. e 

so when may be granted, 615. oy — — 

a a | x Traka 
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Be | INJURIA—(See Damnum absque injurida, Preaninpiion): — me 

T S Svtlonable with or without actual damage, 171, 256, 596, 5 oT 
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INTEREST IN LAND— e 
easement is not an, 4, 63, 64. e * 


IENTERFERENOEAS Disturbance of Easements). 


INSTERRUPTI®@° See Affirmative Easements, Erglish Presdtiption Act, 
Enjoyment, Indian Easements Act, Indian Limitation Acts, Negative 


Easements). 3 
absence of, essential to valid enjoyment, 143, 148, 151, 152, 155, 156, 157, 
158, 159, 420, 434, 443, 448, 455, 466. * ë 


acquiescence in, 430, 431. 
effect of, on growing right, 429. 
actual, not completed until after expiration of 20 years, effect of, 447. 
capability of, essential to valid enjoyment, 148, 149, 151, 152, 155, 156, 
157, 158, 159, 417, 418, 421, 422 et seq., 428, 444. 
cessation of enjoyment through, effect of, on growing right, 425, 429. 
effective, what is, by servient owner, 425, 426. 
may be cansed by stranger, 429. 
meaning of, 428, 429, 432, 433, 449, 453, 461, 475. 


IRRIGATION — 
easements connected with, 108, 109, 113 et seg., 335, 453, 475, 658. 


naturalvights connected with, 255, 274, 275, 276, 277, 278, 281, 282, 287. 
e 


 JALKAR— (See Fishery). = 
acquisition of, when not affected by non-user, 215. pi 





i s in ae waters, 213 ef seq. 
may be either easements or rights in gross, 214, 216. 
in public waters, 216 ef seq. 
acquisition of, 217. 
disturbance of, 219. 












TDER®OF PARTIES, 179, 605. (See Negligence, Parties.) 
JDICATURE ACT, 1873—-38, 613, 614. — — 
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“JUSTICE, EQUITY, AND GOOD CONSCIFNCE "= * 
application of, in India, 41, 42, 319, 330, 331, 355, 358, 352. rE 









































KNOWLEPGE— (See 'ndian Limitation Acts). — — — 
of servient owner essential to valid enjoyment of growing right, 148, 1: 

152, 156, 157, 159, 417, 421 et seg., 444, a5 

may be actual or ainatruntiva: 156, 157, 424, 425, 444, 145, 4 46. 





RUMKe RIGHT— 
in South Canara, notan easement, 249. 


> 


LACHES— 
in regard to acquisition of prescriptive easements, 158, 415. Be 
disturbance of easements, 194, 618, 635, 636, 637. pe E 


LAKE— (See Natural Lakes or Ponds). 


LAND—(See Natural Rights, Property, Sic utere tuo ut alienum non lac 
claim of ownership of, inconsistent with claim of easement, 65, 108, 45 
608. 
cannot be made appurtenant to land, 64. e 
easement is not an interest in, 4, 63, 64. 
must be appurtenant to, 3, 8, 10, 55, 58, 64. 
meaning of, in explanation to s. 4 of I. E. Act, 8. — 
natural use of, not actionable if not negligent, 252, 253. -- J 
non-natural use of, 253, 254, 255. = 
when actionable, 253, 254, 255. e 
not actionable, 254, 255. 
support of, by land, 133, 296. 
minerals, 133, 296. 
water, 166, 300. — 
buildings by, 188, 138. * a ‘cal 
rights in gross are unattached to, 9, 10. —— * 
unknown and unusual obligations cannot be attached to, 12, 18- 


LAND ACQUISITION ACT, I oF 1894...48, 49, 50, 51, 64. 
Statutes.) 


LAND ACQUISITION ACT (MINES), XVI oF 1885— 
; Statutes). — SEE 
— -~ easement created by, in favour of individuals, 400. — 
* 


— Reversioner, Tenant), = ~— = — 


— 


kie: 



















acquiescence of, when, and when not, 
liability of, for disturbance of easement, í 









( 


LEGAL MEMORY, 409, 411, 412, 414. 
LEGISLATIVE EN AOTMENT—(See Statute). . 
LESSEE—(See Tenant). 


LESSOR—(See,,aadiord). * i 
LICENSE— (See Indian Easements Act, Notice, Reservation). 
accessory, 29, 666, 667. 
extinction of, 677. 
alienation of property affected by, 668, 675. 
effect of, 668, 669, 675. 
licenses not entitled to notice of, 669. 


* e 


by whom may be granted, 664. 
cases of construction as to particular grant, 654 et seg, 662. 
easement not license, 658, 659, 


license coupled with a grant, 
654, 655, 656, 557. 

license coupled with a grant 
not a lease, 655. 

license not a lease, 655. 


- of profits, 656, 660, 662. 
mere license, 655, 657, 658, 
659, 660, 662. 
characteristics of, when a mere license, 27, 28, 652, 653, 657, 659, 660, 661, 
. 662, 667, 669, 671, 674. 
coupled with a grant, 28, 652, 656, 667, 667, 669, 
671, 674. 


dougie’ with a void grant, when irrevocable, 674. 
definition of, English, 27, 652. 
Indian, 28, 653. 7 
| difference between, and easement, 28, 653. 
_ duties of Bcensor, 668. 
easement @=tinguishable by, 526, 532, 666, óta. 


' 4 -ar — 
° . exclusive license, 663. — 


* ot — — 
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LICENSE—continwued. 






obstruction of revocable, by licenser, effect af, 676, 679. ie 
third party, 679. s 
irrevocable, by licensor, remedies of licensee for, 579. 
F third party, remedies of ligansee — 
registration of, when coupled with a grant, 664, 665. 
reservation of right to revoke mere, when necessary, 535, 675. 
revocability of mere, notwithstanding consideration, 670, 673. 
when mere license may be irrevocable, 674. 
al > exceptions to rule, 675. 
writing, when necessagy for, 664, 665. 
unnecessary for, 664. 
LICENSEE—(See License). 
LICENSOR—(See License). 


LIGHT—(See Air, Angle of Forty-five Degrees, Aperture, Door, raor 
Amount of Light, Indian Easements Act, Indian Limitation 
Quasi-Easements, Reflected Light, Window). 

easement of, 
acquisition of, by long enjoyment, 70 et seq., 79, 417. 
under common law, 
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i 83, 84, 87, 88, 414, 415, 
under Indian Easements 
79, 80, 95, 452, 466. | 
under Indian Limitation sot, 

448, 449, 450, 452,464. 
operation of doctrine of acquiescence, 394, 395, 39 
partition, 387. Š g g 
presumed grant, 341 ef seg., 361, — — 
aistux banese of, 81 et seg., 96, 596. — 
light coming from other sources, when tot 

into account in, 100. 

practical considerations in eee 
relief for by damages.qnly, 627, 628, 631, 6 

















- # ° 
— —* 
* e 
LIGHT—continued. = - 
fasement of (continued), e 
extinction of, by abandonment, 535, 539 et seq. 
test of, 547. 
= p_a authorised act of servient owner, 532, 533. 
forfeiture, 561 et seg., 584. 
test of, 547. 





how far co-extensive with easement of air, SO. 
distinguishable from easement of air, 80. 
should be claimed together with air, — e = 
is continuous, 17. , 
and apparent, 341. 
negative, 69, 71. 
known to ancient common law, 70. 2 
Hindu law, 40, 70. 
Mahomedan law, 40, 70. 
nature of, 69, 71. 
pleading of, 609. 
natural right to, 258 et seq. 
distinguishable from natural rights in water and natural 
right of support, 259. 
non-user of ancient, or of full measure of permitted, does not destroy 
or restrict easement, 89, 90, 576. 
prescriptive right to, 
actual user of dominant tenement not essential to T E of, 
80, 433. 
extent of, under the general law, 81 et seg. 
Indian Easements Act, 95. 
necessity for definite and permanent aperture in order to acquire, 
74, 79. 
non-user prior to acquisition of, effect of, 433. (See Continuous | 
eee: Easements.) — 
èe subsequent to acquisition of, effect of, 90, 576. ey 
_ = not measurable by metes and bounds, 91. — 
' LIMITATION OF eae Cause of Action, Indian Limitation Acts). 
= LIMITED - (See Easements). 
— RPARD—(See Public Body). — 
CAIRNS’ ACT, 1858.. 39, 614, 615, 622, 623, 624, 625, 681, 640. (See ' 
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MAGISTRATE — : 
powers of, in dicputes exncerning easements, 48, 105, T36. 


MAHOMEDAN LAW, 40, To —— 
MANDAMUS —(See Public Body). = 
MANDATORY INJUNCTION —(See Injunction). 


MARKY T— 

right te bold. on anotMer’s land, an casement, 294. 

tight of war to, sequireble by custom by inhabitants of a place, 39, 332% — 
obstruction of, remedy for, Ml. 























MERGER —{Sve Unity). 
> of one tenement in the other. effect of, 591. ‘ 


MILI,—({ See Stream, Water). 
alteration of purpose of, 494, 547, 581, 589. a 
diversion of water from, 108, 110, 195, 266, 267, 273, 274, 278, 385, 68 
to, 195, 126, 197, 273, J74, 275, ITS, 282. * 
palling down, effect of, 548. 
use of water for, 373, 975, 278, 282. i 


MINERAI S—({See Mining Rights, Presumption, Support). 
easements of necessity arising on grant or reservation of, 21, 334, 517. 
Hiebility of owner of, for removing support of roof in colliery, 296. 
liberty te get, does not confer an exclusive right, 321, 663. ; 
PATO PANE Naa ee D 


— — a 525, 659. | 
owner of, when ini for infringing neighbours right of support, 3 oo ale 
not liabi», 296. roe < 
relative and respective rights of owners of surface lands and s cent, 3 
169, and se Addenda. 





















NATURAL RIGHTS—(See Air, Irrigation, Land, Light, Negligence, Purity, 
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— 
MOHURRU™M— 
Fight of Mahomedans to ‘celebrate, ọn another s land, 210. 

MORTGAGEE— a 
passing of quast-easements on sale by, 339. 

* when boun®#®™&cquiescence, 399. z 


MORTGAGOR— 
power of, to create easements, 311, 587. 


MUNICIPALITY — (Se Public Body). 


NATURAL LAKES OR PONDS— 
natural rights in, 132, 284. 


Sic utere tuo ut alienum non Ledas, Support, Water). 
are rights ex jure nature, 24, 252. 
in rem, 25. 
inherent in and inseparable from land, 252. 

distinction between, and easements, 25, 252. 
disturbance of, 191 ef seq., 255 ef seg., 291 ef seg. 

- exist primi facie between landowner and neighbour, 24, 25. 
extent anal mode of enjoyment of, 25, 252 ef seg. 
inconsistent, cannot co-exist, 26, 27. 
instances of, 24. * 
no extinction of, usually, during existence of subject matter, 258. 


exception, 299. 


pleading of, 271, 293, 299, 300. 
restriction of, by easements, 25, 252. 
suspension, not extinction, of, By easement, 26, 252, 258. 


ae — Tanini or piani 111, 112, 264. 
- must be known and defined, 264. 


— TENNA e TO, 121, 122, 126, 263, 268, 271 et seq., 283. 


———— ation of, 289. 
~ urbance of, 291 ef seg. 
presumption of ownership of soll of private, 215, 269. 










































NECESSITY —continwed. 
easement of (continued), 
acquisition of, rule‘of express reservation not — to, 33% 
s 979, 383. aa — 
extent and mode of enjoyment of, 22, 28, 486. À — — 
XtDotion of, 551, 582, 584, 588. 
instances of, 20, 21, 333, 334, 385, 517, 51S. 
š pleading of, 610. 
tenant may acquire, as against landlord, 336. — 
e mus{ be absolute, 21, 22, 332. — 
only one way of, 22, 490. 
suggested modification of rule of, in India, 22, 490. 
selection of way of, 489, 490. 
way of, once ascertained cannot be varied, 491. 
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z — 

NEGATIVE EASEMENTS, 14, 15, 16, 70, 184, 475. — 

acquisition of, by implied covenant, 69, 70, 71 ef seq., 153, 312, 340. a 
difference between, and affirmative easements in interruption of g owin g 
right, 423. a 
extinction of, by abandonment, 535 ef seq. — —* 

forfeiture, 561 ef seq., 584. 





e 
NEGLIGENCE—(See Agent, Building, Contractor, Notice, Public Body, — 
Repair). See 
causing damnum absque injurid, not actionable, 171. — 
in repair of highway, 238, 239, 241. 
use of land, 171, 172, 252, 258 et seg. 
withdrawal of support, 170, 172 et seq., 185. | n 
jOinder of parties in action for, 179. 
liability of dominant owner for, in repairing artificial ve — 
tenement, 520, 521. 
none where no duty, 173. * 
question of contributory,-175. — 
repair of damage caused by, no defence to action, 178, 520 “21. on ae È 


NOISE— j | 
nuisance of, 191, 192. — 


; — NON-APPARENT EASEMENTS, 15, 17, 206. 








NON-FEASANCE—(See Public Body). e 


oe , — es Cessation of Enjoyment, Indian Easements 4, 1 
Limitation Acts). — 
an element of intention to abandon easaman t, #586, 543, 5s 
ee — and see Ade 
3 — Ps ove with disclaimer, 551. 
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NON-USER —continued. 
a no fixed period of, required undeg the general law for abandonment, 537, 
543, 550. 


when, will not prevent acquisition of easement, 104, 111, 112, 215, 453, « 
459, 557 see Addendum to p. 557. 
— 
NORTHERN INDIA CANAL AND DRAINAGE ACT, VIII oF 1878, 
46, 50,51. (See Table of Statutes.) 
compensation under, for damage in respect of water, 46. 


F 





~ = 
NORTH-WESTERN PROVINCES AND OUDH— (See United Provinces). 
present law in force in, relating to easements, 50. 
privacy, right of, in, 208. 


NOTICE—(See Assignee, Public Body). 
actual or constructive, of acquiescence of assignor will bind assignee for 
value, 399. 
license cannot be revoked without reasonable, 677, 678. 
mere existence of windows does not amount to constructive, 399. 
obligation to give, question of, as between owners of adjoining buildings, 
172, 175, 176, 177. 
whey necessary prior to abatement of nuisance, 226, 246. 
— 





NUISANCE—(See Abatement, Prescription, Public Body). 
private, 159. E 
easements in respect of, 189, 191. — 
acquisition of, 189. — 
how and when actionable, 190 ef seg., 255, 256. — 
° relief for, 193 ef seg., 256. — 
in case of interference with comfort, 191, 192. | va 
injury to health, 192. x 
property, 192, 193. — 

@ untenable pleas in respect of, 19, 197. i 
eho are liable for, 196. | ———— 

- public, 190, 241. i ee 
may become a private, 241. — 
no easement in case of, 190. — 
remedies for, 241, 242. * 
» — 


T 





OBLIGATION— - —— 
imposed by easement on servient tenement, nature of, 3. % 

| ed in term “‘ servitude,” 35. 5> a aaa 

fancifal, — be annexed to land, 13, 12. — Laird ee 
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ORAL— 4 
agreement to grant easement, effecteof, 316, 317. 
construction of, 317. 
e express license may be, 535, 664, 671. — 


ORIGIN OF SASEMENTS, 36, 37, 38. dè 


Z OVERHANGING BRANCHES—(See Projecting Branches). 
OVERHANG ING BUILDINGS—(See Projecting Buildings). ha 

OWNER (See Dominant Tènement, Servient Tenement). J 
disposition of the owner of two tenements, 140, 143, 14S, 162, 165, 167, © 


16S, 181, 183, 184, 320, 332, 337, 338, 341 ef seg., 355, 357, —— 
383, 3S4, 385, 387. , 


OW NERSHIP—(See Land, Property). 


PAROL—(See Oral). 


PARTIES TO SUIT FOR DISTURBANCE OF 
ings, Suit). 

who may sue, 600 ef seg. : 
may be sued, 603 ef seg. 


PARTITION— 

acquisition of guasi-easements on, 387, 388. 

of dominant tenement, effect of, 481, 482. = 
m PARTY-WALL—(See Accessory Easements, Building, Dominant Ter 
Repair, Support). 

definitions of, 180, 225. 
à easements relating to, 165, 180, 181, 182, 339, 340, 353, 384. 
— mutual rights and obligatinns of owners of divided moieties of, 183, 18 
185, 339, 340, 472. Pa ee 











à co-owners of undivided, 185. 

; repair of, 181, 184, 185. na 
— _ PASTURE—(See Pasturage). | 

* cannot be claimed without stint, 211, 222. ee a 





ss meaning of, 221. — 
fights kindred to, 221. : 
— of, in England, are profits à prendre, 921. 
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PRESCRIPTION—(See Acquiescence, English Prescription Act, Enjoyment, — 
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PERCOLATION — (See PoHution, Purity, Surface-water). 
^ easement to pollute, 131, 132, 191e * 


natural right to purity of, 131, 288. 
no easement in, or natural right ta flow of water by, 119, 120 ef seq., 285, 





” 286. =a, » 
right of landowner to appropriate or divert, 120 ef seq., 285, 286. 
limitation of, 285, 286, 287. 3 
PERMANENT EASEMENTS— (See Easements). * 
PERPETUAL INJUNCTION—(See Injunction)» a m 


PEW— 
right to use a particular pew in church, an easement, 225. 


PLEADINGS —(See Highway, Indian Easements Act, Indian Limitation 
Acts, Light, Natural Rights, Prescriptive Easements, Proof, Support, 
Water, Way). 

in suits for disturbance of easements, 
by defendant, 609. 
either party, should state a clear and exact title, 607. 








plaintiff, should clearly state title and nature of disturbance corre- 
ap sponding thereto, 607, 608. 

Peversioner, 612. 3 
POLLUTION — (See Percolation, Purity). s i — 
of air, 191, 260 et seg., 351, 491. -F eve 
water, 107, 131, 132, 191, 283. em 
right of, an easement, 107, 108, 131, 191, 283. | T 

- acquisition of, 107, 108, 131, 283. — 

extent and mode of enjoyment of, 131, 132, 484, 

491, 492. | | 
novel user of, permissible if not excessive, 494, : 
492. a 





| > = Pad 
POND—(Se@#Natural Lakes or Ponds). a — 
easement to take water from private, 130. a bi A 





Indian Limitation Acts, — — Mofussil, Presidency — > ee 
Pyescriptive Easements). — 
cannot run in case of illegal grant, 313, 419. . | | 
definition of, 405. e — 
difference between, and custom, 32, 203. é 
| easements may be acquired my E AE A A of Indian Easements Act 



















es 
PRESCRIPTION—continwed. 
private nuisance may be protected ky, 189. 

rights not acquirable by, 119, 220, 227, 228, 244 ef seq. 
E theory of, 158, 409, 417, 419, 420, 435. y 
under the common law, 409, 411 et seq., 415. —. — 
English Prescription Act, 413 ef seq., 416, 428. 

i French law, 406. 

A Roman law, 406. 
user merely an element in, 408, 409. “3 


PRESORIPTIVE E EASEM S— (See Prescription). 
against whom can be acquired, 437, 438, 452, 453. 
not be acquired, 437, 438, 439, 452, 453, 454, 465, : 
by whom can be acquired, 437, 438. 
extent and mode of enjoyment of, 131, 132, 216, 491, 503. 
pleading of, 607, 609, 610. 611. 


PRESIDENCY TOWNS— 
law of, 42. 
prescription in, 442. 
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PRESUMED GRANT—(See Acquisition of Easements, Presumption ai 
easement arises under, as incident to grant of dominant tenemer 


PRESUMED RELEASE—(See Extinction of Easements). 


PRESUMED RESERVATION—(See Acquisition of Easements, — E 
Easements, Presumption). : — 

rule against, 360 et seq. ° — 
exceptions to, 336, 337, 372, 383, 384, 385. i 


PRESUMPTION—(See Accessory Easements, Acquisition of Fasemen 
Presumed Grant, Presumed Release). 
of damage from invasion of legal right, 171, 256,596,597. _ 2 
dedication of highway, $D, 232. 2 > Sa 
extent of private way, 504, 507. — 
grant of easement after requisite enjoyment, 71, 108, 112, 115, 116 
— 140, 147, ——— 
awe 170, 217, 409, 4 
how and when’ irrel 1 


$, 332. 





— 
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in Índia, fusion of, in easements, 5, 6, 214, 443. 


* 
PRIVATE WATERS—(See River). — 


Acts). — 
-analogy between, and easements, 5. a 
ae canfiot be claimed by custom, 5, 203, 204. -` T p — 





ia * 
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PRES U MPTION—continwed. 
® of ownership of soil of private river or streap, 26, 211, 215, 269. 
way, 104, 252, 233. 
„how rebuttable, 233. i 
> D auma public river, 212, 217. > 
how rebuttable, 217, 218. 
public rights of fishery, 217, 215. e 
how rebuttable, 217, 218. - 
reservation of easements on a severance of tenements, 383, 384, 385. 
~~ how rebvátable 885. © 


rights of fishery of opposite riparian owne®, 215. 
support for surface by subjacent minerals, 165, 295. 
how rebuttable, 168, 295. 


trust in favour of public or portion of public, 203, 235, 236. 


PRIVACY—(See Indian Easements Act). 
in England, no right to, except by covenant, 33. 
India, easement of, acquisition of, 33, 34, 206, 207, 208. 
character of, 206. 
disturbance of, 208. 
action for, by whom maintainable, 
209. 
* law as to, in Bengal, 207. 


N. We P., 208. * 
remedy for invasion of, before easement acquired, 209. 





PRIVATE NUISANCE—(See Abatement, Nuisance). oe 





PRIVATE STREAM—(See Artificial Stream, Natural Stream, Presumption, 
River, Water). 
definitign of, 263. e 


definition of, 211, 213, 214. 
public cannot acquire right to fish in, 215. 
PRIVAZE WAY—(See Way). 
PROFITS A PRENDSE—(See Indian Easements Act, Indian Limitation — 7 a 
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can be . upon, 5, 216. ra Se eat 
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PROFITS A PRENDRE—continued. z 
nature of, 4, 525, 659, 660, 661. r | e 
negative obligation of servient owner in reference to, 522, 525. 
origin of word, 39. 


PROFITS ĂPRENDKE IN GROSS, 5, 228, 242, 243. YPF- Indian Ease" 
ments Act, Indian Limitation Acts). 


PROFITS IN GROSS—(See Profits å Prendre in gross). 


PROJECTING BRANOH GS, 245 et seq. 
easement cannot be SAcqaired in respect of, 245, 247. 
no analogy between, and projecting buildings, 247, 248. 
remedy for, by abatement, 245, 246, 247. 
damages, 248. _ . 
injunction, 248. 
PROJECTING BUILDINGS— 
easement in respect of, 129, 259. 
extent of, 259. 
for purposes of ornamentation no prescription for, 244. 


PROJECTING ROOTS, 246, 247, 248. 
right to have, penetrating neighbour's soil, cannot be acquired as an 
easement, 247, 248. * 


PROOF—(S:e Burthen of Proof). 
of easement after partition of dominant tenement, 482. 
grant of jalxar, or private rights of fishery, in public waters, 217. * 
larger easement than claimed, effect of, 508, 608. e 
mere license under s. 52 of I. E. Act, 662. 
portion of divisible right, effect of, 608. 


a 


smaller easement than claimed, effect of, 608. 
user of one kind of way may raise the inference that another kind has 
been acquired, 504. d 


PROPERTY— (See Land, Sic utere tuo ut alienum non lædas). $ 
natural spring when not the subject of, 6, 130. 
no right of, in light and air, 87, 258. 
water of natural stream, 26, 263, 272. 
support of land by land in its natural state is a right of, 137, 259, 393. 


PROSPECT — d 
right of, cannot be acquired as an easement, 13, 14, 244, 245. 
created by covenant or express stipulation, 13, 14, 244, 315. 
from a house, 13, 14, 244, 315. 
to a shop window, 244, 245. 
when and how enforceable, 14, 245, 315, 638. 


PUBLIC— . =? 
dedication of highway to. (See Highway.) 
rights in water to, 271. 
portion of, 90, 282, and see Addendum to p. 232. 
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PUBLIC BODY— * 
© ability of, to obstruct growing easement as Adjoining owner, 72. 

discretion of, how to be exercised, 202. 

is @ trustee for the public or ratepayers, 202, 239. af 
e a e liability for, 201, 239. ⸗ i 

negligence of, liability for, 174, 178. * 

non-feasance of, no liability for, 201, 239. * 

obligation of, to give notice in cases of support, 173, 174, 175. 

remedy against, by mandamus, 201, 202. 

fepair of highway by, 238, 239. C — — 

rights and liabilities of, in relation to highways, 239, 240. — * 


nuisances, 197 et seq., 202. 


PUBLIC ENTERTAIN MENT— 
license to attend place of, transferable under I. E. Act, 28, 668. 
right to enter place of, is a license, 655. 


PUBLIC HEALTH ACT, 1875 (SUPPORT OF SEWERS AMENDMENT 
ACT, 1883), 402. (See Table of Statutes.) 


PUBLIC NUISANCE—(See Nuisance). 

PUBLIG OFFICER—(See Public Body). 
PUBLIC STREAM —(See River, Water). — a 
PUBLIC WATERS —(See River, Sea). : 








meaning of, 211, 212, 214, 216. p =. 
PUBLIC WAY —(See Highway). . 
PUNJAB— —— 
present law in force in, relating to easements, 51. “am leat Eà 
PUNJAB COURTS ACTS, 52. (See Table of Statutes.) a a. — a 


PUNJAB LAND REVENUE ACT, XVIL or 1857_(Sae Table of Statutes). 2 
easement created by, in favour of Government, 401. — 
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QUASI-BASEMENTS, 33, M, 320, 331, 332, S37 etseq., 486. (See — 
of Easements, Presumgd Reservation, Quasi-domìinant Tenement.) ° — J 
acquisition of, om a severance of tenements, as mutual and reciprocal 
easements, 3S4 
by express reservation, 360, 361, 372, 
’ presumed additional grant, 335 ef seq. | 
reservation, 384, 335. p = 
on partition of joint property, 387. 
under a devise, S41, $44, 385, 387. 
* ———— conveyances, 385. 
definition af, 23, 337, 3R, 343. 
distinction between, and easements of necessity, 336, 337, 372, 383. 
discontinuous ossements, 320, 354 et sg. - 
suspended easements, 387. = 
easements of light and air can pass as, 341. | 
support can pass as, 351. 
way cannot pass as, 354. 
relating to water can pass as, 345. 
to pollute air can pass as, 351. 
extent and mode of enjoyment of, 486. 


QUASI-SERVIENT TENEMENT—(See Quasi-Easements). 3 
when conveyed by grantor retaining quasi-dominant tenement, “affect | 








— 











360 et seq. 
retained by grantor conveying guasi-dominant tenement, effect i 
338 ef seq. 
QUIET ENJOYMENT—(See Covenant). 3 — 
custom to hold, on another's land, not an easement, 31, 32. — 
RACE-HORSES— 





wank Of Mafkway Sor watching tetntasel, ton kaa 









| RAILWAY— 
| Fight of landowner whose land severe by, to way ovar, 408, 
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en RAILWAY COMPAN Y—castfinued. * 
& * acquisition of easements by, under®statute, 4Q1. , 
—* exercise of statutory powers by, — protect non-natural use of land, és 
— 254, 255. | 
b = = E- = s >_> "o — 





— — 
ie aa age 8 ent to discharge, upon adjoining land from projecting building, by “p 


dripping (stillicidium), 129. f 
easement to discharge, upon adjoining land R projecting building, in 
e 


-e flow (fumen), 129. 





— O RAINY SEASON— (See User, Way). 
— ot easement of way by boat acquirable though growing right exercised only 




















-< during, 104, 111, 112, 215, 453, 459. i — — 

d jalkar similarly acquirable, 215. i * 

— effect of, as causing non-user, 557. j 28 

gs È ; 

=" =A TION —(See Custom). * 
stom to enjoy lawful sport or, 32, 205, 209. sö 


— pleading of, 209. r 


LIGHT— 
_ position Sf dominant owner as to, 100, 101. 





. REGISTRATION—(See Indian Registration Act). p 


ULATIONS, H OF 1872 AND 1886...49— (See Table of Statutes). 
æ | 








: : a See Express Release, Presumed Release). 
—— Damages, Declaration, Injunction). - * Z 


— —— CES—(See Custom)? 

 eustor cofmected with, 206, 209, 210. 

—— ™ 

ME sDY— (See Abatement, Damages, Declaration, Injunction, Suit). 
y act of injured perty, 226, 245 et seq., 598. 





















3 PA R- See Building, Highway, Negligence, Warty-wall; Bulile Baay 
dominar owner, duty of, to, for preservation of easement, 166, 226, 5: 

—— 519, 520, 521. 

lability of, to servient owner for damage for want of 









7 KA of owner of ground floor or fiat to keap it in, 162. 
ated A a E E 
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RESERVATIO See Express Reservation, cLicense, Minerals, 
Rights, Reservation, Presumption). E © 
* easement or licénse of profit strictly incapable of exception or, 305, 306, 


whem, operates as a grant, 305, 306, 656. — i -eo 


Z RBVERSIONER— 
`, acquiescence of, in regard to acquisition of easement, 398, 399. n 
exclusion of ee estates in favour of, under Boglish Preece p= 

a Act, 438, 489, 454, —— 
ST a = < under Indian wase mer 
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4 

















Act, 466. 
under India 
> %.* Act, 454, 464, 4 
suit by, p disturbance of easement, 600 e? seg. we 
* pleading by, in, 601, 602, 608, í 612. | 
A to resist claim to easement, 464, 465, 466. i ý 
s —1 
- > REVIVAL OF EASEMENTS— 
pa » @fter extinction, none, 581, 532, 538, 539. ; 
* b suspension, on a severance of tenements, 590, 591. — 
a APET methods under I. E. Act, 591. a E 
— License), l 
éxtinction of easements by servient owner in exercise of power o of, 586. 




















PLANTS— . 
__ tight to grow, on another's land, an easement, 226, 661. ` — 
eS S 
~- RIGHTS IN GROSS—(See Highway, Indian Easements Act, Indian L 
tation Acts, Way). | 
character of, 5, 9, 10, 227, 228. | 
difference between, and easomenta;.9, 10, 227, 228. * 











— 





RIPARIAN PROPRIETORS—(See Fishery, a F 
ment, River, Water). 
easements of, in artificial streams or rivers, 112 ef seq. 
natural lakes or ponds, 284. cad 
+ a streams or rivers, 107, 131, 132, 
© © grantee or licensee of, position of, 289, 290, 291, 
—— natural right of, in artificial stream or river to purity 






* 
betes 











RIPARIAN PROPRIETORS—continued. 
4 natural right of, to protect their lgnds from qniury by flood, 
s when absolute, 270, 284, 287, 288. - 
when qualified, 270, 284. - 
fgintive Position of opposite, 269, 270. a 
upper and lower, 268, 269. e 
— of, founded on ownership of riparian tenement, 268, 272,'290. 
+. — 
RIPARIAN TENEMENT— f 
for acquisition of easements in water, must Aai on stream, 10% * 
— for enjoyment of natural rights in water, musẹ be if™#aily natural contact 
_ - with stream, 268, 270. 
et 
A n Foreshore, Presumption, Private Waters, Publio, Pabu * 
Waters, Riparian Proprietors, Water). 
navigable, is one in which tide ebbs and flows, 212, 214, 216. 
private, non-navigable and non-tidal, is, 26, 214. 





= — 











p- — non-tidal but navigable, is, 213, 214. 
ke » ownership of soil of, 26, 211, 215. l = 
* rights of fishery in, 211, 215. r — 
- right accessory to, 518. pan s 





. publi, must be tidal and navigable, 212, 216. 
f6reshore of, rights relating to, 212. 
when, is part of the sea, 215. 
- ownership of soil of, 212, 217, 241. 
— private rights of fishery in, 211, 212, 216 et seq. 
= 2 -s right accessory to, 5158. 
— „ public rights of fishery in, 212, 213, 219, 220. 

right accessory to, 518. 
public rights of navigation in, 240, 241, 270, 271. — 

á right —— to, 241, 518. = 
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EN LAgy, 34, 37—(See History of Easentnts). E —— 
Fa ROLT'S (SIR JOHN) ACT, 1862...614—(See Table of Statutes). 


*  ROOTS— See Projecting Roots). 


, oe — — 
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eng ea DISTRICTS ACT, XIV oF 1874...47, 49 52, 728- 





















— 
ted ualified right t defend land from injuryjby, 287, 288. — 
— ownership — of, torial limits, 219. oe 
: — private rights of fishery in, within territorial limits, 219. : 







219, 220. 


PY aes — of fishery tine 212, 21 
navigation in, 212, 
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SHOONDARY EASEMENTS, 19, 22—(See Accessory Easements). 
SERVIENT HERITAGE {Se Serv®nt Tenement). 
SERVIENT OWNER—(Sce Servient Tenement). 


SERVIENT, TENEMENT, $, 7,55. (See Repair, Suppor Liser, Way.) T 
alienation of, when subject to mortgage, effect of, on easemens, 55%, 
harthem om, cannot be increased by dominant owner, 89, 90, 91, IGI, 

563 et saq., 576, 581, 584. 
* intervening owner, 298, 479 ef Seq. 
destfhotion of, ex ingt nes easement, 589, 590, 591. 
owner of, acg f, in acquisition of easement. (See Acquiescence.) 
cannot require continuance of easement, 59, 109, 129, 528, 592. 
cesser of limited interest of, effect of, on easement, 568, 5S7. 
obligation of, mot to render easement difficult or incapable of 
enjoyment, 166, 472, 522. 
right of, to obstruct excessive user, 475 ef seq. 
use, in any way consistent with full enjoyment of 
x easement, 18, 1S4, 522. 
when entitled to compensation for damage to servient tenement. 
(See Repair.) 
on discontinuance of easement, 
592. e- 
not liable for disturbance of easement, 606. ' 
permanent alteration of, by superior force, extinguishes easement, 589, 
590. 
rebuilding of, on same site within twenty years, effect of, 591. 





© 
restoration of, by alluvion, within twenty years after complete destruction, ø 


effect of, 591. ; 


SERVITUDES, S4, 35, 36. -j 
easements known to Roman law as, 35. * 
of wider meaning and application than easements, 35. 





SERVITUS AQUÆ DUCEND2, 51. — — 


SHUTTERS— 


occasional or periodical closing of, does not prevent acquisition of ease- E 


ment of light, 433. * 

SIC UTERE TUO UT ALIENUM NON LÆDAS— P < 
SIGN-BOARD— 8 * 

right to affix, to a neighbour's wall, an easement, 225. = 


application of the maxim, 133, 169, 171, 252, 300, 301, 407. — > 








‘SIGN-POsT— — 
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be M ~ r, = 7 , : 
> — * 
oc ys ) 
= oii L—(See Air, Nuisance, Pollution). | * è- 
J a nui e of, 191, 192, 261, 262. `S r 
i — e > | n * a i. 
SMOKE—(See Air, Nuisance, Pollution). —— 
= nuisance of, —— 192, 261, 262. a 
> i x a 
SOIE (See Highway, Presumption, River, Sea, Way). J = 
right to, is a corporeal right, 63. i * p 
* take all the minerals under another's land isa right to the soil 
— itself, 64, 321. — * f 
—E P e : 
a SOUTH BREEZE—(See Wind). d3 ~% , 


right to enjoyment of, acquirable by covenant or express grant, but not 
by long enjoyment, 78, 79, 245. F 


` how enforceable, 13, 14, 315, 638. 
-RELIEF ROR, I oF 1877 (Appendix vV, 691) —(See Table of 





= 









butes). | — 
dequate relief ” not defined in, 627. a i= —— * se 
probable meaning of, 627, 628. be a2 
i damages under, for disturbance of easements, 47, 193, 626, 627, 628, 629, 
630, 637, 639: 




















* y injumetion under, for disturbance of easements, 47, 193, 448, 625, * 2 GPT — 
m — — B80. ~ = 
m | i mandatory, et sequ, 6992 -e 
z perpetual, 625, 627 ef seq., ` 
> = wi ; - 699. iz 
% . laches, effect of, under, 629, 635. 
— — under, Sr nuisances, 193. e - 
— — D ai 
(gee Recreation). - > a . 





NG—(See Sore Wi ath, 

— eni. to take water from, acquirable as an ease- 

3 F F * ment, 4, 130. J m 
as 3 by custom, 52. j 
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| a * 
natural, is res nullius, — 130. oe 
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ım ant of severance is a statutory agreement between the 

, 168, 169. * 

a pe Government, when bound by, 462. ——4 
custom cannot “versitile. 205, 299. 
easements created by, 400, 401, 402, 515, 516. 

— * in favour of Government, 400, 401. 


ait firme ividuals, 400, 401, 402, 515, 516. 

xtinction BERETO i operation of, 528, 529. 
remedy 

with, is void, 318. 























for, 529. 


































STATUTE—contiteed. ~ % = - | * 
illustration to section of, cannot — ——— ots 8* 
powers conferred by, { commit acts otherwise — 

imperative, 254, 255. + 
presumption of lost, 336. < PS. * — — 

STATUTE CAW REVISION ACT, 1893.. 613, 614—(See Table « i 


STATUTE OF 32 HEN. VIII œ 2—(See Table of Statutes). = 
K lumitation of writ of right by, 411. 
STATUTE OF 21 JAC. Ler 16—(See Table of Statutes). 
limitation of pose -sory action by, 411. 


STATUTE OF MERTON, 410—(See Table of Statutes). 


STATUTE OF WESTMINSTER—(See Table of Statutes). | 
limitation of writ of mort d’ancestor by, 410. =" = 
novel disseisin by, 410. — maie Seg 
right by, 410. ; ` 
STILLĪCİDIU M, 113, 114. 
REAM—(See Arti Stream, Natural Stream, Ree OE Riria 
Proprietors, River, Water). 
_ mo right by way of easement to all the water of a running, 108. 


SUBORDINATE EASEMENTS, 18, 19. = 
nai ome preventing acquisition of principal easement need not also 
* - prevent acquisition of, 430. . 
SUTT—(See Damages, Declaration, Disturbance of Easements, 2 
Parties, Pleadings). ` rx 
- decree in, when claim is iu alternative or divisible, 60S- 
* disturbance of easements, 593, 594, 600 ef seq. 
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against whon —* 

a neha pac — 
eugene natural rights, 191 eb, seq. 2 es 
— procedure in suit for injunction, ete., when remed 


=>- ss damages, 529. 


* SUPPORT—(See Building, Extraordinary Support, *— Flat , Tne 
: Support, Indian Easements Act, Land, Negligence, * oe, F = <4 





479, 549, 689. — 
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 SUPPORT—continued. ~ | = 
easements of support (continued), anaf — pi 
*"_.* _ Q) of excavated land by gdjacent land, 137, 138, 160, 161. ‘ 
— acquisiticf of, 188, 160, 161, 448, 449, 
* „~ 466, 467. a! 
- @ buildings by adjacent and subjacent land, 138. 
—— acquisition of, by covenant, 1532 154. 


express grant, 141, 144, 1458. 
express reservation, 860, 368. eè 
by long enjoyment, 140 et sêg., 
8, 152 et seq., 421, 423424, 
eig9, 466, “467. (See 
Indian Easements Act, 
Indian Limitation Acts.) 
by presumed grant, 140, 141, 
: 144, 148, 161, 162, 351 et 











* Pia na. character of, 144. a oe - 
— ha extent of, 162, 163, 479. > — 
— * of buildings by buildings, 168. a — 


acquisition of, by long enjoyment, 163, 448, 
449, 466, 467. (See Indian * 
ME * Easements Act, Indian 
s Limitation Acts.) 
— presumed grant, 165, 166, 
* . 851 et seq., 385. r 
i š : reservation, 140, - 
. 165, 166, 384. 
(4) "ef surface a by Kinn water, 166. —* 
‘acquisition of, 166, 167, 300, 448, 449, 466, 
467. 
. law as to, where existence of water is 


` 







accidental, 167. < 
— su uppogt, 133, 167. (See Minerals, ~* 4 


uay acquired in — operations, 167, 168. : — 
by what methods may be acquired, 168, 169, 170, 448, 449, 
_ 466, 467, and see Addenda to pp. 168, 169. — 
firal right of, 133, 137, 293. = 
p = disturbance of, 295, 296, 297. (See Natural Rights.) 
** = “ arises ordinarily in building or mining, — 
a o operations, 295, 296. 
2 — cause of action for, how constituted, 296. 
l extent of, 297, 298. 
nature and extent of land subject to, 297, 298, 299. , 
* ® origin of, 137, 138, 144, 293, 295. — 
“Sg. its for susface land by subjacent water, 166, 300, — 
_ pleading of, 299, 300, 
| release of, by covenant, 299. 
_ -- $Supersession of, by statute, 299. 
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a - | > i an pa * N r E * af * ‘ 
SURFACE LAND—(See siimerals, Support), 8 = =, 5 — 





_ SURFACE DRAINAGE-WATER—. Pi: ee — — 
easement in, when carried off in defined and artificial channe — 
natural right of every landowner to deal with his own, 119, 

SURFACE-WATER— eae 
appropria*ion of, flowing in defined channel, when actionable, 235, 
no easement in, when not flowing in known and defined channel, 107, 

natural rights to, when not flowing in known and defined ** lp 26 


+ 





a 





\ 2S4. 
ž Aifference between, w running in natural and defined course, 
* yP underground spr nés or percolations, 122, 123,124. - â 
` SUSPENSION OF EASEMENTS— | a 
2o m 
by unity of possession, 590. a 


SUSPENSION OF NATURAL RIGHTS —(See Natural Fights). 


TANK — s 
diversion of water from, when not actionable, 234, 285. 
interference with percolations to, when not actionable, 284, 2 
right to take water from a neighbour’s, an ———— 


TEMPERATURE— > = 
natural right to flow of water unaffected in, 132, 268, 273, Tse 
right to affect temperature of flowing water, an easement, 182 

a extent of, when prescriptive, sr. 


TEMPORARY INJUNCTION—(See Injunction). 


TENANT—( See Indian Easements Act, Indian Limitation_Acts, and 








Tenant for Life, Tenant for Years). ef SS ee — 
can acquire easement of necessity against landlo: , 336. ` — peli 
r - easement commensurate with his lease by express or implied 
grant, 811. * 
E quasi-easement against landlord or his assigns, 339. ae 
=a Can give consent or agreenient to enjoyment of easement sé s to bind 
o-a landlord, 414, 415. -> “Peat 
— e cannot by prescription acquire easement aga.nst landle d, 





Ae ooe cannot by prescription acquire easement against tenant of s 
$11, 487, 488, 452, 453. 
_ eannot by prescription acquire easement against 
© "Jandlord, 311, 437, 438, 452, 453. 
exception to rule preventing acquisition of prescriptive, ea 
438, 452, 531. 
- im possession of dominant tenement under lease does aë < 
ön conveyance of dominant tenement ip fee to fregholder ots 
| tenement, 530. (See Unity.) 
TAE Deri granted by landlord to, and injurious to — 
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m — to c * 311 F i 
p T Z = — A > 
ma, P À p * 1 i n 
— J 
C i od e K 
p= a gy < h 
Es. A * pie m Fe l À ' 
a a i l : —— “= ia -=à ` s x. ~~ 


na J 
v, 
Aa 
* 
i 









= : -i — 


: ee å - P * 
a FOR CIFE— . — 
* * exclusion of estate of, in —— of prescriptive period, 430, 139,498, | $ 
— 12 ⸗ * J 
power of, to interrupt growing right, 430. ae 








— 





s TENANT F sY EARS— 
exclusion of estate of, exceeding three years, in computati@n of prescrip- 


d _ «tive period, 438, 439, 454, 465. x... 
‘THEATRE—(See Public Entertainment). | f : 
| “THEREWITH USED AND=BNJOYED” Ss, cs — 
“sat Fann of, or like words, in will or conveyanc®, 32937923, 325, 326, 327, 328, r 
am * 


TRANSFER—(Sce Alienation, Conveyance, Devise, Transfer of Property Act). 












* - TRANSFER OF PROPERTY ACT, 1882...9, 49, 50, 51, 58, 316, 664, 695 — 
(Appendix VI, 695). I 
easement not defined in, 9. 
question as to grant being in writing naar 316, 664. 
~ tggmsfer of land or house under, passes easements annexed thereto, 47, 

49, 58, 306 ef seg., 331. igi 
TRANSFEREE —(See Assignee). ea 
TREES— Gee Projecting Branches, Projecting Roots). 

right to go on neighbour’s land to pick fruit of overhanging, distinct from 
right to have trees overhanging, 517. 
- TRESPASS—(See Jalkar, Profits a Prendre). * 4 
eS. - injunction tg restrain, 216. — 
' ~~ usepof highway amounting to, 229, 230. - i 
-will lie for disturbance of exclusive profit å prendre, 5, 216. . ay PS 
= not lie for disturbance of common or public fishery, 220. — 
2 j 4 ; ; 
; a ae 
Se we a 
= . “a 
⸗ RY 
A wit ch to is 235, 236. im 
—— å prendre arising out of a presumed, 203. 
pe. See Public Body). = i 
UNITED Vinon i North-Western Provinces and Oudh). 3 | 
* —— -Western Provinces and Oudh, 45, 50. ` 





ta. “of possession or seifi®, effect of, on growing right, 427, 423. 
— — in relation to de facto ways, 323, 329, 330. 









WATER—(See Artificial Discharge, Artificial Stream, Discharge, Lrrigation, F 





E Taa) 
5 jün ~ © 
UNITY—continewed. É 
of seisin when extinguishing easement of necessity, 532. 
> other ensements, 322, 327, 330, 530, 631, 68% 


wot extinguishing, or preventing acquisition of, easements, 
530, 531. 
way after, how shouldbe claimed, 610. A 


UPPER BURMA LAWS ACT, XX or 1886...53, 54—(See Table of Statutes). J 


USER—(See Cessation of Enjoyment, Enjoyment, Interruption, Nom-userpe 

excessive, 89, 90, 91, 108, 160, 161, 472 et seq., 479, 480, 487, 488, 489) 492, 

— 508, 504-506, 507 et seq., 510, 560, 561 atsegi 

effect oF "3S, 150, 161, 479, 480, 560, 561 et seq. e —— 

test of, 473. s 

novel, when lawful, 484, 485, 504. - 

répetition of acts of, must be reasonable, 510, 511. a on 
right of servient owner to obstruct excessive, 475 ef seq. | i 

who are entitled to object to excessive or offensive, 472. 


ei 








VENTILATION—(See Air). 
VIBRATION— ——— 





_ Se j 

nuisance of, 191. * 

VIS MAJOR— i d 

how far an exemption from liability for non-natural user of * 

non-user attributable to, not a ground of abandonment, | - 

Addendum. . , 

WALL—(See Building, Party-wall, Repair). . h +4 ad 
casement to afñx sign board to neighbour’s, 225. i: 





nail beams or fruit trees to neighbour's, 225, 226. en" o, — 


Natural Stream, Percolation, Pollution, Private Stream, Private bews 
Property, Public Stream, Public Waters, Purity, Riparian Proprietom®, — 
Riparian Tenement, River, Surface-Drainagé-Water, Surface- Water 

> ipa 107 et seq., 112 ef seg., 120, 128, aa: 








acquisition of, by acquiescence, $92," ~ am = 
custom, 106, 205. 


long enjoyment, 106, 1% 
* 112, 116, 271 a 
i 415, 430, 438, ict 















“ é ° 
rPe 
i ( ) — 
= a 
W ATE R—confinued. < 
® easements relating to—conti — 
classification of, — 


A. In surface-water flowing in defined artificial channel, ll2et seg. . 
to divert water for purposes of irrigation, 113 et seq. 
@ Yn surface-water flowing in defined natural chagnel, 107 et seg. 
(1) to divert the water from lower riparian owners, 107, 
108, 273. a 
(2) to divert and impound the water for purposes of irriga- 


tion, 108, 109. * 
(3) to throw bathe water A higher riparfan owners, ~ 
107, 273. 
(4) to pollute the water, 107, 131, 283. 
C. In subterranean water flowing in defined channel, 128. 
disturbance of, 113, 114, 115, 116, 596, 649, 650. 
extent and mode of enjoyment of, 471, 475, 484, 485, 486, 491, 492, 493. — 
extinction of, 535, 547, 560, 581, 582,586. (See Indian Easements Act.) 
pleading of, 611. 
natural rights in, 262 ef seq. 
= «es alienation of, 289. 
classification of, 
A. In water flowing above or below ground in defined or unde- 
A = à fined artificial or natural channel, 
to purity of water, 151, 283, 288. 
B. In water flowing above ground in defined nafural channel, 
263, 264. 
e (1) to flow of water in its accustomed course unobstructed, 
* undiminished in quantity and quality, and unaffected 
- in temperature, 107, 265, 271, 272, 273. 
(2) to primary or ordinary use and consumption of water 
ad lavandum et ad potandum, 275, 276. 
(3) to secondary or extraordinary use and consumption of - 
water, for and manufacture, 275,276 et seq. _ > 
ec. ——— in detined, jjatursl ajenga Xé 


— 





~ 





disturbance a Ie d 292, 293. (See Natural Rights, ‘Waisanee © 

- pleading of, 293. | < 

go natural rights in, unless flowing in defined natural channel, 263, 264° ~ / 
ae rights in, unless flowing in defined artificial or natural 








channel, 118. 
reciprocal easement in, in favour of servient owner, 59, 109, 129, 592. e 
WATER COMPANY— (See Corporation). a 
= of way-leave and other easements by, 12, 401. — — 
WATERWORKS CLAUSES, ACT, 1847...402—(See Table of Statutes). Sere —— 





WAY—(See Accessory sements, Affirmative Easements, Boat, Discontinu- * 
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WA Y —continued. 
direction of, 102, 108, 512. a! f 
easements of, 16, 17, 19, 8%, 56, 63, m01, 809, 310. 

acquisition of, by custom, 32, 282. (See Church, Market.) 

express grant, 102, 312, 317. * 

implied grant, 102, 320, "SIT et seg. 

long enjoyment, 71, 103, 414, $15, 464, 
465, 466, 467. (See Enjoyment,Indian 
Easements Act, Indian Limitation 
Acts. 








—— necessity, 20, 102, 309, 310, 888. (See 
Necessity.) 
are affirmative and discontinuous, 16, 17, 101. i 


burthen of proof of preseriptive, 105. 
cannot pass as gvasi-easements on a severance of tenements, 
309, 310, 354 et seq. 
strictly be subject to exception or reservation, 306. 
classification of, 
(1) general way for foot and horse passengers, carts, 
carriages, and other vehicles, 102, 494. — 





= (2) driftway for foot and horse passengers OF cattle, — 
102. J ` 
(3) footway simpliciter, 102, 494, 502. t — 


construction of grant of, — 
m general principles of, 329, 330,493, 494, 495. —*— 
special cases of, 501 et seq. - z 
disturbance of, 105, 241, 596, 601, 649, 650. A 
excessive user of, 475, 484, 485, 560, 561. e 
right of servient owner to obstructyor have $ — * 








> restrained, 475, 561. 
— extent and mode of enjoyment of, generally, 102, 103, as i 
5 484, 485, 493, 495, 500, 501, 503, 522, 523, 524. ` 
i extent and mode of enjoyment of, when acquired | by dood of 
~~ å grant, 493 et seq. 4 
in ae 4 extent and mode of enjoyment tof, when — ty pee eo 
Wo * scription, 503 et seq. ~~ £3 
| bs extinction of, 533, 549, ef seg., 557, 558, 560, 561, 594,599, | 
A grant of, partly void, partly valid, 313, 314. i 
* may be permanent or limited in duration or e 
102. = 


subordinate, 19. 
non-user of, prior to acquisition by prescri 
sistent with requisite a S 104, 2 
453, 459. 
non-user of, subsequent to — effect o 
_ pleading of, 104, 609, 610. | 
servient owner cannot — to, whan a 
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WAY —contintued. | pS 7 Te See he at 2 
€?€ easements of—continited. * aan — a 


servient owner mt not reeder, didtieuly ‘or ——— of 
—— enjoyment, 522 et Seq. * 
suspension of, 590.~ 
legally — or appurtenant will pass dy transferor devolution ~ 
= without use of particular or general words, 310, 330, 331. 


ens of “as of right”’.in Indian Limitation Acts as applicable to, ù% 


— 
pass by transfer or = — 
> 











nt — appendant or a tenant will 
oL tion without specific description or use 
Pe 331. 
_ Of accommodation, 515. (See Railway.) 
* -common occupation, 510. 
z repair of, 519. (See Repair.) 
selection: of, — 513, 514. 
WEIR— F sia ie 
⸗ —— to divert water by means of, KC. = — 
Me excessive user of, effect of, 475. 





gneral words, 310 


















sion of water from, not actionable, 120 ef seg., 284. 

“3 easgment in undefined overflow from, 119. 

i natural right to underground water collected in, 120, 284. 
oe - igt t to go on another’s land and take water in, an easemer, 130. 

j = water confined in, is the subject of ownership, 284. 


D 7 = 
eo of, 647. . 
7 — — Sir — i 


aoe = 
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ment, 91, 473, 560, 576, 581. 











r. oa permissible if substantial identity retaine 
484, 562, 575. 

< new, governed by same principles as alteration of 
— 432% 434, 562, 575, 580. 





up ancient, effect of, 539, 540 et seq. 
ancien — of, under general law, 478, 479, 546, ¢ 


qe, "m 


— — é 






t, 483,478, 479, 562, 564, 581. 
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3 ope fy — alteration of cid, not a wrongfulact,47™, 
— setting back ancient, 543, 544, 562, 569, 570, 571. oe 
Aant 562, 572, 579. 


_WRIT OF MORT D’ANCESTOR, 410. 
VRI™ OF NOVEL DISSE*“IN, 410. ___— 
.. WRIT OF RIGHT, T0, 411. 


© WRITING—(See Agreement, Express Grant, 
“th Property Act). 


























